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1808,  April  21,  ch.  48  (2  Stat.  ,484) 538 

1816,  April  27,  ch.  107,  sec.  6  (3  Stat.,  314) 427 

1822,  April  30,  ch.  45,  sec.  2  (3  Stat.,  673) 78 

1822,  May  4,  ch.  50,  sec.  2  (3  Stat.,  677) 78 

1822,  May  7,  ch.  90,  sec.  3  (3  Stat.,  688) 78 

1823,  March  3,  ch.  32.  sec.  2  (3  Stat.,  763) 78 

1824,  April  2,  ch.  33,  sec.  2  (4  Stat.,  17) 78 

1828,  January  25,  ch.  1,  sec.  2(4  Stat.,  246) 78 

1837,  March  3,  ch.  39  (5  Stat.,  180) 157 

1838,  July  7,  ch.  191,  sec.  3  (5  Stat.,  304) 275 

1842,  August  23,  ch.  187  (5  Stat.,  513) 157 

1843,  March3,  ch.  83(5Stat.,617) 419 

1846,  July  30,  ch.  74  (9  Stat.,  42) 469 

1849,  March  3,  ch.  110  (9  Stat.,  399) 535 

1852,  August  30,  ch.  106,  sees.  9,  24  (10  Stat.,  61) 275 

1852,  August  31,  ch.  108  (10  Stat.,  92) 295 

1853,  March  3,  ch.  97  (10  Stat.,  206) 295 

1855,  March  3,  ch.  175  (10  Stat.,  670) 530 

1857,  March  3,  ch.  98  (11  Stat.,  193 - 469 

•1859,  March  3,  ch.  84  (11  Stat.,  435) 295 

1861,  March  2,  ch.  68  (12  Stat.,  178 1 469 

1862,  July  1,  ch.  119  (12  Stat.,  434) 368 

1864,  June  30,  ch.  172,  sec.  13  (13  Stat.,  222) 233 

1864,  June  30,  ch.  173  ( 13  Stat.,  225) 368 

1866,  March  21,  ch.  21  (14  Stat.,  10) 458 

1866,  July  13,  ch.  184  (14  Stat.,  138) 405 

1867,  February  5,  ch.  29  (14  Stat.,  387) 580 

1867,  March  2,  ch.  174,  sec.  9  (14  Stat.,  517 ) 501 

1867,  March  12,  ch.  1  (15  Stat.,  1) 459 

1869,  March  18,  ch.  2  (16  Stat.,  1) 581 

1870,  July  14,  ch.  255  (16  Stat.,  25G) 406,469 

1870,  July  15,  ch.  292  (16  Stat.,  292) 275 

1871,  February  28,  ch.  100,  sec.  30  (16  Stat.,  440) 275 

1871,  March  3,  ch.  115  (16  Stat.,  516) 275 

1872,  June  6,  ch.  315  (17  Stat.,  230) 469 

1873,  March  3,  ch.  230  (17  Stat.,  547) 603, 616 
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March  3,  ch.  231  (17  Stat.,  558) 398 

February  8,  ch.  36,  sec.  12  (18  Stat.,  309) 368 

March  3,  ch.  128  (18  Stat.,  341) 392 

March  3,  ch.  131  (18  Stat..  410) 39 

March  3,  ch.  131,  sec.  4  (18  Stat.,  415) Ill 

July  12,  ch.  179  (19  Stat.,  78) 561 

July  12,  ch.  179  (19  Stat.,  79) 393 

February  27,  ch.  69  (19  Stat.,  249) 538 

February  27,  ch.  69  (19  Stat.,  250) 428 

March  3,  ch.  103,  sec.  5  (19  Stat.,  335; 101, 613 

June  17,  ch.  259  (20  Stat.,  142) 393 

March  1,  ch.  125,  sec.  2  (20  Stat.,  327) 71 

March  l,ch.  125  (20  Stat.,  328) 520 

March  1,  ch.  125,  sec.  12  (20  Stat.,  329) 268 

Mar.  3,  ch.  180,  sec.  15  (20  Stat.,  3o9) 565 

March  3,  ch.  180,  sec.  29  (20  Stat.,  362) 102 

March  3,  ch.  180  (20  Stat.,  362) 613 

August  5,  ch.  389,  sec.  4  (22  Slat.,  255) 523 

August  5,  ch.  391  (22  Stat.,  286) 501 

January  16,  ch.  27,  sees.  2,  6,  11  (22  Stat.,  403) 211 

January  16,  ch.  27  (22  Stat.,  403) r  :3,  525 

January  16,  ch.  27,  sees.  6,  7  (22  Stat.,  405) 365 

January  16,  ch.  27,  sees.  8,  9  (22  Stat.,  406) 260 

January  16,  ch.  27,  sec.  9  (22  Stat.,  406) 302 

March  3,  ch.  116,  sec.  2  (22  Stat.,  485) 333 

March  3,  ch.  116  (22  Stat.,  485) 94 

March  3,  ch.  121  (22  Stat.,  488)., 469 

March  3,  ch.  121  (22  Stat.,  511) 532 

June  18,  ch.  98,  (23  Stat.,  45) Ill 

June  26,  ch.  121,  sec.  14  (23  Stat.,  57) 428 

July  5,  ch.  234,  sec.  3  (23  Stat.,  15S) 102,613 

July  7,  ch.  332  (23  Stat.,  213) 512 

February  26,  ch.  164,  sees.  1,  5  i23  Stat.,  332) 43, 181 

February  26,  ch.  104,  sec.  5  (23  Stat.,  332) 284 

February  2t>,  rh.  164  (23  Stat.,  332) 204 

June  19,' ch.  421  (24  Stat.,  81) 429 

Julv2,  ch.  611  (24  Stat.,  122) 101,614 

Augu.-t  3,  ch.  849  (24  Stat.,  215) 31 

Fol)raary  3,  ch.  104,  sec.  22  (24  Stat.,  379 48 

Fel>ruary  23,  rh.  216  ( 24  Stat.,  412 583 

FcV)riiary  23,  ch.  220,  sec.  8  (24  Stat..  4ni 182 

March  3^  ch.  359  (24  Stat.,  505) 94 

February  29,  ch.  1 7,  sees.  12,  13  ( 25  Stat . .  -1 1 ) 259 

.\pril  4,  Vh.  61  (25  Stat.,  80) 429 

May  14,  eh.  243  (25  Stat.,  13S) 583 

May  16,  eh.  257  (25  Stat.,  15n 258 

June  18,  ch.  394  (25  Stat.,  1S7) 563 
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July  11,  ch.  615  (25  Stat.,  272) 369 

August  13,  ch.  866,  sec.  1  (25  Stat.,  433) 252 

September  26,  ch.  1039  (25  Stat.,  496) 561 

October  19,  ch.  1210  (25  Stat.,  566) 182 

March  2,  ch.  382,  sec.  9  (25  Stat.,  855) 48 

March  2,  ch.  411  (25  Stat.,  945) 232 

May  2,  ch.  182,  sec.  9  (26  Stat.,  85).... 94 

September  30,  ch.  1126  (26  Stat.,  537) 334 

October  1,  ch.  1244  (26  Stat.,  567) 409,532 

March  3,  ch.  551  (26  Stat.,  1084) 1J^2,204 

March  3,  ch.  551,  sec.  10  (26  Stat.,  1084) 625 

August  1,  ch.  352  (27  Stat.,  340) 36,  605,  606,  622,  623 

August  1,  ch.  352,  sec.  1  (27  Stat.,  340) 30,  65,  279 

February  6,  ch.  64  (27  Stat.  ,431) 258 

March3,  ch.  211  (27  Stat.,  715) 528 

July  31,  ch.  174  (28  Stat.,  205) 461 

July  31,  ch.  174,  sec.  2  (28  Stat.,  205) 110,248 

July31,  ch.  174,  sec.  8(28Stat.,208) 88,610 

August  1,  ch.  176  (28  Stat.,  212) 434 

August  13,  ch.  282  (28  Stat.,  278) 32 

August  13,  ch.  282  (28  Stat.,  279) 277 

August  27,  ch.  349  (28  Stat.,  509)  409,532 

January  12,  ch.  23,  sees.  54,  55,  56,  73  (28  Stat.,  609) 515 

January  12,  ch.  23,  sec.  73  (28  Stat.,  619) 552 

February  8,  ch.  61  (28  Stat.,  643) 48 

March  2,  ch.  177,  sec.  5  (28  Stat.,  808) 71 

May  28,  ch.  252  (29  Stat.,  179) 529 

June  10,  ch.  398  (29  Stat.,  339) 130, 174 

March  2,  ch.  358  (29  Stat.,  604) 166 

June  4,  ch.  2  (30  Stat.,  35) 424 

June  7,  ch.  3  (30  Stat.,  84) 130, 174 

June  7,  ch.  3,  sec.  11  (30  Stat.,  93) 83 

July  24,  ch.  11,  par.  415  (30  Stat.,  190) 531 

July  24,  ch.  11.  pars.  415,500  (30  Stat.,  190) 466 

July  24,  ch.  11,  sec.  30  (30  Sut.,  211) 356 

March  15,  ch.  68  (30  Stat.,  316) 528 

February  17,  ch.  26  (30  Stat.,  248) 410. 429 

April  22,  ch.  187^  sees.  5,  6  (30  Stat.,  361) 8 

May  26,  ch.  363  (30  Stat.,  420) 10 

June  13,  ch.  448  (30  Stat.,  458) 472 

June  28,  ch.  517,  sec.  21  (30  Stat.,  495) 173 

June  28,  ch.  517,  sees.  21,  28  (^30  Stat.,  502). 130 

July  1,  ch.  542  (30  Stat.,  568) 341 

July  7,  ch.  576  (30  Stat.,  717) 259 

July  7,  ch.  584  (30  Stat.,  721) 11 

December  21,  ch.  28  (30  Stat.,  755) 632 

March  3,  ch.  413,  sec.  11  (30  Stat.,  1007) 601 
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1899,  March  3,  ch.  413,  sees.  11,  17  (30  Stat.,  1007) 615 

1899,  March  3,  ch.  413,  sees.  9,  11  (30  Stat.,  1007) 59, 436 

1899,  March  3,  ch.  424  (30  Stat.,  1074) 258 

1899,  March  3,  ch.  429,  sees.  173-177  (30  Stat.,  1280) 224 

1900,  February  9,  ch.  13  (31  Stat.,  7) 74 

1900,  April  12,  ch.  191,  sees.  12,  23,  24  (31  Stat.,  77) 438 

1900,  April  12,  ch.  191,  sec.  32  (31  Stat.,  83) 170 

1900,  April  12,  ch.  191,  sec.  34  (31  Stat.,  84) 94 

1900,  April  30,  ch.  339,  sees.  49,  50,  55  (31  Stat.,  141) 463 

1900,  May  1,  J.  R.  23  (31  Stat.,  715) 176 

1900,  May  31,  ch.  598  (31  Stat.,  236) 134 

1900,  June  2,  ch.  610  (31  Stat.,  250) 341 

1900,  June  6,  ch.  786  (31  Stat.,  321) 3 

1900,  June  6,  ch.  819  (31  Stat.,  682) 258 

1900,  June  7,  ch.  859  (31  Stat.,  703) 58 

1901,  February  2,  ch.  192,  sec.  18(31  Stat.,  748) 75 

1901,  February  15,  ch.  372  (31  Stat.,  790) 422 

1901,  March  2,  ch.  804(31  Stat.,  910) 95 

1901,  March  2,  ch.  812(31  Stat.,  953) 440 

1901,  March  3,  ch.  830  (31  Stat.,  960) 630 

1901,  March  3,  ch.  832(31  Stat.,  1077) 135 

1902,  March  8,  ch.  140  (32  Stat.,  54) 357 

1902,  June  6,  ch.  1036,  sec.  5  (32  Stat.,  320) 20,  88 

1902,  June  14,  ch.  1088,  sec.  2  (32  Stat.,  380) 377 

1902,  June  17,  ch.  1093  (32  Stat.,  388) 537 

1902,  June  17,  ch.  1093,  sec.  4  (32  Stat.,  388) 65 

1902,  June  27,  ch.  1160  (32  Stat.,  406) 472 

1902,  June  27,  ch.  1160,  sec.  3  (32  Stat.,  400) 196 

1902,  June  28,  ch.  1302  (32  Stat.,  481) 82 

1902,  June  30,  ch.  1323,  sees.  16,  21,  22  (32  Stat.,  500) 317 

1902,  July  1,  ch.  1362,  sec.  27  (32  Stat.,  640) 130 

1902,  July  1,  ch.  1308  (32  Stat.,  088) 82 

1902,  July  1,  ch.  1369  (32  Stat.,  691) 595 

1902,  July  1,  ch.  1309,  sees.  12,  18  (32  Stat.,  095) 92 

1902,  July  1,  ch.  1309,  see.  18  (32  Stat.,  090) 62 

1902,  July  1,  ch.  1309,  sec.  84  (32  Stat.,  711) 357 

1902,  July  1,  ch.  1375,  sees.  13,  14,  15,  19  (32  Stat.,  710) 352 

1902,  July  1,  ch.  1370,  sec.  08  (32  Stat.,  720) 331 

1903,  January  21,  ch.  190  (32  Stat.,  775) 304 

1903,  February  25,  ch.  755  (32  Stat.,  903) 84 

1903,  March  3,  ch.  904  (32  Stat.,  990) 331 

1903,  March  3,  ch.  1010  (32  Stat  ,  1190)    13 

1903,  March  3,  ch.  1010  (32  Stat.,  1197) 511 

1903,  March  3,  ch.  1010  (32  Stat.,  1200) 82 

1903,  March  3,  ch.  1011,  sec.  3  (32  Stat.,  1207) 21 

1903,  March  3,  ch.  1012,  sec.  2  (32  Stat.,  1213) 42,  284 

1903,  March  3,  ch.  1012,  sees.  2,  4,  0  (32  Stat.,  1213) 183 
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1903,  March  3,  ch.  1012,  sees.  3,  4,  5,  6  (32  Stat.,  1214) 201 

1903,  March  3,  ch.  1012  (32  Stat.,  1213) 2 

1904,  April  21,  ch.  1402  (33  Stat.,  204) 142,352 

1904,  April  23,  ch.  1485  (33  Stat.,  266) 76 

1904,  April  27,  ch.  1622  (33  Stat.,  349) 82 

1904,  April  28,  ch.  1758,  sec.  2  (33  Stat.,  429) 114 

1904,  April  28,  ch.  1762  (33  Stat.,  457) 22 

1904,  April  28,  ch.  1766  (33  Stat.,  518) 418 

1905,  February  1,  ch.  288,  sees.  1,  5  (33  Stat.,  628) 423 

1905,  February  1,  ch.  288,  sec.  5  (33  Stat.,  628) 269 

1905,  F'ebruary  20,  ch.  593  (33  Stat.,  731) 513 

1905,  March  2,  ch.  1311  (33  Stat.,  843) 360 

1905,  March  3,  ch.  1408  (33  Stat.,  928) 357 

1905,  March  3,  ch.  1479  (33  Stat.,  1060) 142 

1905,  March  3,  ch.  1480  (33  Stat.,  1088) 392 

1905,  March  3,  ch.  1481  (33  Stat.,  1115) 82 

1905,  March  3,  ch.  1481  (33  SUt.,  1116) 33 

1905,  March  3,  ch.  1482  (33  Stat.,  1117) 33 

1905,  March  3,  ch.  1498  (33  Stat.,  1266) 337 

1905,  December  21,  ch.  3  (34  Stat.,  5) 82,118 

1906,  March  30,  Pub.  Res.  13  (34  Stat.,  825) 515,  553 

1906,  April  26,  ch.  1874  (34  Stat. ,  136) 258 

1906,  April  26,  ch.  1876,  sec.  2  (34  Stat.,  137) 142 

1906,  April  26,  ch.  1876,  sees.  13,  14,  19  (34  Stat.,  142) 352 

1906,  April  26,  ch.  1876,  8ec.  19  (34  Stat.,  144) 341 

1906,  June  7,  ch.  3048  (34  Stat.,  218) 552 

1906,  June  16,  ch.  3337  (34  Stat.,  293) 380 

1906,  June  21,  ch.  3504  (34  Stat.,  340) 123 

1906,  Juno  21,  ch.  3504  (34  Stat.,  342) 161 

1906,  June  21,  ch.  3504  (34  Stat.,  348) 491 

1906,  June  22,  ch.  3514  (34  Stat..  416) 4 

1906,  June  22,  ch.  3514  (34  Stat.,  429) 503 

1906,  June  22,  ch.  3514  (34  Stat.,  449) 210 

1906,  June  22,  ch.  3514,  sec.  5  (34  Stat.,  449) 255 

1906,  June  29,  ch.  3590(34  Stat.,  554) 82,112.434,489,496,603,615 

1906,  June  29,  ch.  3590  (34  Stat.,  568) 13 

1906,  June  29,  ch.  3590  (34  Stat.,  581) 82 

1906,  June  29,  ch.  3590  (34  Stat.,  583) 321 

1906,  June  29,  ch.  3591  (34  Stat.,  587) 49 

1906,  June  29,  ch.  3592  (34  Stat.,  598): 612 
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CONTRACT  LABORERS  FOR  PANAMA  CANAL— HOURS  OF 

LABOR. 

The  Canal  CoQimission  has  authority  to  enter  into  an  agreement  with 
the  International  Contracting  Company,  of  Maine,  whereby  the  latter 
agrees  to  supply  male  Chinamen  for  work  upon  the  Panama  Canal, 
and  to  feed,  clothe,  and  transport  them  back  to  China  at  the  expira- 
tion of  their  respective  contracts  of  employment,  notwithstanding  said 
agreement  contains  a  provision  that  ten  hours  shall  constitute  a  day's 
labor. 

The  contract  labor  laws  do  not  extend  to  the  Canal  Zone.  The  act  of 
March  3,  1903  (32  Stat.,  1213),  extended  those  laws  to  "any  water, 
territory,  or  other  place  now  subject  to  the  jurisdiction'*  of  the  United 
States,  but  the  treaty  with  the  Republic  of  Panama  giving  the  United 
States  jurisdiction  of  the  Zone  was  of  a  later  date. 

Department  of  Justice, 

July  12,  1906. 

Sir:  I  have  received  your  communication  of  the  8th 
instant,  reading  as  follows: 

^'I  forward  to  you  herewith  the  draft  of  an  agreement 
prepared  by  Mr.  Chariton  and  approved  by  Messrs.  Stevens 
and  Shonts,  and  request  your  opinion  as  to  whether  the 
agreement  is  within  tbe  authority  of  the  Commission  and 
according  to  law." 

The  draft  of  agreement  is  one  providing  for  the  furnish- 
ing of  a  number  of  Chinese  laborers  to  be  brought  from 
<]htna  and  employed  upon  the  work  of  the  Panama  Canal. 
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It  is  a  proposed  agrteilient  between  the  Canal  Commission 

and   the   InterndtJ^iffal    Contracting    Company,   organized 

under  the  lawiof  Maine. 
•  •  ••• 
By  it  th^  cojttpany  will  agree  to  supply  male  Chinamen^ 

to  defray  th'^*  expenses  of  feeding  and  clothing  them,  and 
transpbrjt  them  back  to  China  at  the  expiration  of  their 
respe)sti\ie  contracts  of  employment;  to  take  measures  to 
iden^fy  each  individual  Chinaman;  to  file  with  the  Ameri- 
can consul  and  in  the  office  of  the  company  in  the  Canal 
'^Tie,  where  it  will  be  open  to  inspection,  a  copy  of  thecon- 
•4rract  with  each  individual  Chinaman,  the  form  of  which  is 
'  to  be  approved  by  the  Secretary  of  War  before  being 
signed,  no  different  contract  to  be  made;  to  provide  foremen 
for  gangs  of  the  Chinese,  through  whom  orders  are  to  be 
given  them,  and  physicians  to  attend  them,  and  to  deport 
to  the  original  ports  of  embarkation  in  China  all  Chinese 
who  shall  for  any  cause  cease  working  for  the  compan}',, 
with  the  proviso  that  the  Commission  will  furnish  the 
company  quartt»rs  in  which  such  Chinese  shall  be  detained 
until  the  total  number  shall  have  reached  250,  or  until  one 
of  the  company's  steamships  shall  be  departing  for  China^ 
or  the  company  is  able,  in  the  opinion  of  the  Commission, 
to  arrange  with  any  steamship  line  for  the  transportation. 

The  draft  of  agreement  contains  the  following: 

''  It  is  agreed  that  ten  hours,  at  any  time  during  the  day 
or  night,  shall  constitute  a  day's  labor,  and  all  work  in  ex- 
cess of  ten  hours  in  any  twenty- four  hour  period  and  all 
work  on  holidays  shall  be  considered  as  emergency  work  or 
overtime  and  paid  for  as  such." 

On  the  30th  ultimo  Congress  passed  an  act  declaring  that 
the  act  of  Congress  relating  fo  ''  limitations  of  the  hours  of 
daily  service  of  laborers  and  mechanics  employed  upon  the 
public  works  of  the  United  States''  shall  not  apply  to 
unskilled  alien  laborers  and  to  the  foremen  and  superin- 
tendents of  such  laborers  employed  in  the  construction  of 
the  Isthmian  Canal  within  the  Canal  Zone. 

The  contract  labor  laws  do  not  extend  to  the  Canal  Zone. 
Congress  extended  them  on  March  3,  1903,  to  ''any  waters, 
territory,  or  other  place  now  subject  to  the  jurisdiction  "  of 
the  United  States.  The  treaty  with  the  Republic  of  Panama 
giving  us  jurisdiction  is  of  a  later  date  than  March  3,  1903. 
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There  is,  accordingl}',  no  objection  to  the  proposed  agree- 
ment arising  out  of  the  fact  that  the  hours  of  the  labor  will 
be  more  than  eight  or  the  fact  of  contracting  to  import 
laborers. 

Every  countr}'  has  a  right,  in  the  absence  of  a  treat}' 
provision  to  the  contrary,  to  exclude  and  to  deport  aliens, 
and  therefore,  there  being  no  such  treaty  provision,  there 
is  no  objection  to  the  proposed  agreement  on  account  of  the 
bond  to  be  given  to  the  Republic  of  Panama,  conditioned 
upon  the  deportation  of  the  Chinese  at  the  end  of  their 
service,  and  further  conditioned  not  to  permit  any  of  them 
to  enter  into  or  remain  within  the  Republic  of  Panama, 
except  during  transit;  nor  (in  view  of  the  Tresident's  gov- 
erning authority  as  to  the  Canal  Zone)  on  account  of  the 
agreement  of  the  company  to  deport  them  from' it  at  the 
conclusion  of  their  service. 

I  have  carefully  examined  each  and  every  part  of  the 
proposed  agreement,  particularly  with  reference  to  Article 
XIII  of  the  Constitution,  as  construed  and  explained  in  the 
Attorney-Genera Fs  opinion  of  June  5,  1905  (25  Op.,  474), 
and  in  my  opinion  it  is  within  the  ''authority  of  the  Com- 
mission and  according  to  law." 

Respectfullv, 

CHARLES  W.  RUSSELL, 

Act  big  Attorney' GeneraL 
The  Secretary  of  War. 


ALASKA— REMOVAL  OF  SEAT  OF  GOVERNMENT  TO 
JUNEAU. 

The  provision  in  the  act  of  June  22,  1906  (34  8ta^,  416),  appropriating 
15,000  for  clerk  hire,  rent  of  office  and  quarters  at  Juneau,  etc.,  super- 
sedes the  legislation  embraced  in  the  act  of  June  6,  1900  (31  Stat., 
321),  to  tlie  extent  that  the  Secretary  of  the  Interior  is  authorized  to 
direct  the  removal  of  the  seat  of  government  of  Alaska  from  Sitka  to 
Juneau. 

Department  of  Justice, 

July  17,  190G. 

Sir:  I  have  received  your  communication  of  the  13th 
instant,  in  which  ,you  say : 

*'The  act  of  June  6, 1900,  entitled  'An  act  making  further 
provision  for  a  civil  government  for  the  District  of  Alaska, 
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and  for  other  purposes'  (31  Stat.,  821),  provides,  among 
other  things,  as  follows: 

"  'Sec.  1.  That  the  territory  ceded  to  the  United  States 
by  Russia  by  the  treaty  of  March  30,  1867,  and  known  as 
Alaska,  shall  constitute  a  civil  and  judicial  district,  the  gov- 
ernment of  which  shall  be  organized  and  administered  as 
hereinafter  provided.  The  tempomry  seat  of  government 
of  said  district  is  hereby  established  at  Juneau:  Provided^ 
That  the  seat  of  government  shall  remain  at  Sitka  until 
suitable  grounds  and  buildings  thereon  shall  be  obtained  by 
purchase  or  otherwise  at  Juneau.^ 

^'lu  order  to  facilitate  the  administration  of  affairs  of 
the  district  it  appears  desirable  upon  the  appointment  of  the 
new  governor  of  Alaska  that  the  seat  of  government  of  the 
district  should  be  transferred  to  Juneau  at  an  early  date  as 
pi-acticable. 

"Accordingly,  Governor  Hoggatt  secured  the  assignment 
}>y  the  judge  of  the  first  district  of  Alaska  of  two  rooms  in 
the  United  States  court-house  of  Juneau,  to  be  used  as 
offices  for  the  governor  and  the  surveyor-general,  the  latter 
being  ox  officio  secretary  of  the  district.  Thereafter,  on 
March  19,  1906,  the  matter  was  brought  to  3^our  attention, 
with  the  recjuest  for  an  expression  of  your  views  as  to 
whether  the  assignment  of  rooms  in  the  public  buildings  at 
Juneau  as  offices  for  the  executive  of  the  district  of  Alaska 
would  constitute  a  sufficient  compliance  with  the  proviso  of 
the  act  of  Congress  above  referred  to,  to  authorize  the  Sec- 
retjiry  of  the  Interior  to  direct  the  removal  of  the  seat  of 
government  from  Sitka  to  Juneau;  and  under  date  of  May 
Jil,  1906,  you  decided  the  question  in  the  negative. 

"SubstMiuently,  in  the  legislative,  executive,  and  judicial 
act  approved  June  22,  1906,  appropriation  for  the  govern- 
ment of  the  district  of  Alaska  was  made  in  the  following 
terms,  to  wit: 

•'  'Districtof  Alaska:  Forgovernor,  five  thousand  dollars; 
three  judges,  at  five  thousand  dollars  each;  three  attorney's, 
at  three  thousand  dollars  each;  three  marshals,  at  four 
thousand  dollars  each;  three  clerks,  at  three  thousand  five 
hundred  dollars  each;  in  all,  fifty-one  thousand  five  hun- 
dred dollars. 
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"  *  For  incidental  and  contingent  expenses,  clerk  hire  not 
to  exceed  two  thousand  dollars,  rent  of  office  and  quarters 
in  Juneau,  stationery,  lights,  and  fuel,  to  be  expended, 
under  the  direction  of  the  governor,  live  thousand  dol- 
lars.'" 

You  ask  whether  the  last  paragraph  providing  for  certain 
offices  at  Juneau  for  the  governor  can  bo  regarded  as  super- 
seding the  legislation  embraced  in  the  act  of  June  6,  1900, 
in  such  sense  as  to  authorize  you  to  direct  the  removal  of 
the  seat  of  government  from  Sitka  to  Juneau. 

I  find  that  in  previous  j^ears  the  paragraph  in  the  same 
legislative,  executive,  and  judicial  act  reads  as  follows: 

"For  incidental  and  contingent  expenses,  clerk  hire,  sta- 
tionery, lights,  and  fuel,  to  be  expended  under  the  direc- 
tion of  the  governor,  two  thousand  dollars." 

In  your  last  estimates  for  appropriation  the  same  lan- 
guage last  quoted  was  used;  and  the  change  was  made 
in  the  law,  it  seems,  by  one  of  the  committees  of  Con- 
gress. 

The  former  appropriation  of  $2,0(X),  as  I  learn  from  the 
Auditor  for  the  State  and  other  Departments,  has  been 
applied  to  expenses  connected  with  the  office  of  the  gov- 
ernor, such  as  the  hiring  of  a  clerk  for  him;  and  there  seems 
to  be  no  doubt  of  the  correctness  of  your  assumption  that 
the  words  inserted,  "  rent  of  offices  and  quarters  in  Juneau," 
and  the  additional  $3,000  appropriated,  were  intended  to  pro- 
vide, among  other  things,  for  an  office  and  quarters  for  the 
government  in  Juneau  during  the  fiscal  year  for  which  the 
appropriation  law  was  passed. 

The  act  expressly  repeals  all  inconsistent  laws  or  part  of 
laws.  Without  such  express  provision,  it  would  have  the 
effect  of  modifying  the  language  above  quoted  from  the  act 
of  June  T),  1900. 

While  Congress  contemplated  in  passing  that  ac^t  that  the 
(iovernment  would  obtain  *^  suitable  grounds  and  buildings 
thereon"  bj'  purchase  or  otherwise  at  Juneau,  before  the 
seat  of  government  should  go  from  Sitka,  still  it  can  not  be 
supposed  that  Congress  desires  to  have  an  office  and  quarters 
in  Juneau  for  the  governor  during  the  fiscal  year  if  he  is 
not  to  reside  in  Juneau;  or  that,  while  the  governor  is  to 
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have  his  offices  there,  the  plax'e  is  not  to  be  the  seat  of  gov- 
ernment. 

I  therefore  answer  your  question  in  the  affirmative. 
Respectfullv, 

CHARLES  VV.  RUSSELL, 

Acting  Attorney- General. 
The  Secretary  of  the  Interior. 


MUSTERING  REGULATIONS. 

The  promulgation  of  a  regulation  by  the  Secretary  of  War,  after  the 
President  shall  have  issued  a  proclamation  calling  for  volunteers,  re- 
quiring that  there  shall  be  established  in  the  States  and  Territories 
rendezvous  which  shall  be  in  charge  of  United  States  officers;  that  all 
volunteers  desiring  to  enter  the  United  States  service  must  join  for 
duty  and  be  enrolled  at  one  of  these  rendezvous;  and  that  the  United 
States  officers  on  duty  at  such  rendezvous  shall  have  supervision  and 
control  of  the  enrollment  and  joining  for  duty  of  State  volunteers,  is 
neither  authorized  nor  permitted  by  existing  legislation. 

Such  a  regulation  would  be  valid  only  in  so  far  as  State  and  local  au- 
thorities ncquiesced  In  its  observance.  In  so  far  as  the  regulations 
undertook  to  invalidate  action  which  it  is  now  competent  for  State 
and  local  authorities  to  take,  and  to  exclude  the  States  from  any  par- 
ticipatioii  in  the  initial  process  of  bringing  volunteers  into  the  service, 
they  would  be  nugatory  and  might  be  disregarded. 

The  power  of  the  Secretary  of  War,  under  the  President,  to  establish 
rules  for  the  government  of  the  Army  is  necessarily  limited,  and  does 
not  extend  to  the  repeal  or  contradiction  of  existing  statutes,  nor  to 
the  making  of  provisions  of  a  legislative  nature. 

Department  of  Justice, 

July  17,  1906. 
Sir:  By  your  letter  of  June  26  you  submit  a  memorandum 
of.  The  Military  Secretary  in  which  a  general  plan  is  pro- 
posed as  a  basis  for  the  preparation  of  mustering  regula- 
tions, rolls,  returns,  and  other  forms,  so  as  to  have  them 
ready  for  immediate  issue  to  volunteer  troops  whenever 
.such  troops  shall  be  called  for  under  the  provisions  of  the 
act  of  Congress  approved  April  22,  1898,  and  you  ask  my 
opinion  as  to  whether  there  is  any  legal  objection  to  the 
adoption  of  this  plan,  or,  more  specifically,  ''whether  under 
existing  law  it  will  be  competent  for  the  Secretary  of  War, 
after  the  President  shall  have  issued  a  proclamation  calling 
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for  volunteers,  to  prescribe  regulations  requiring  that  there 
shall  be  established  in  the  States  and  Territories  rendezvous 
which  shall  be  in  charge  of  United  States  officers;  that  all 
volunteers  desiring  to  enter  the  United  States  service  must 
join  for  duty  and  be  enrolled  at  one  of  these  rendezvous; 
and  that  United  States  officers  on  duty  at  these  rendezvous 
shall  have  supervision  and  control  of  the  enrollment  and 
joining  for  duty  of  the  State  volunteers  presenting  them- 
selves there." 

The  purpose  of  the  plan  in  question  is  to  provide  for  the 
making  and  preservation  of  an  accurate  record  of  the  date 
and  place  of  enrollment  and  joining  for  duty  of  volunteers 
received  into  the  service  of  the  United  States,  where  these 
steps  have  taken  place  prior  to  actual  acceptance  into  the 
service.  This  information  is  rendered  necessary  to  pay  and 
accounting  officers  by  the  terms  of  the  act  of  Congress  ap- 
proved July  7,  1898,  which  provides  that  the  pay  and 
allowance  of  all  officers  and  enlisted  men  of  the  volunteers 
received  into  the  service  under  the  act  of  April  22,  1898, 
shall  be  deemed  to  commence,  not  merely  from  the  date  of 
their  muster  in,  or  acceptance  into  the  service,  but  ""'from 
the  day  on  which  they  had  their  names  enrolled  for  service 
in  the  Volunteer  Army  of  the  United  States  and  joined  for 
duty  therein  after  having  been  called  for  by  the  governor 
on  the  authority  of  the  President." 

The  plan  proposed  to  meet  this  situation  contemplates  on 
the  one  hand  the  assumption  by  the  United  States  of  full 
control,  supervision,  and  management  in  connection  with 
the  enrollment  and  joining  for  duty  of  volunteers,  and  the 
performance  by  officers  of  the  United  States  of  all  the 
necessary  duties  involved,  and,  on  the  other  hand,  the  total 
exclusion  of  State  authorities  or  other  agencies  from  any 
participation  in  the  process  by  denying  recognition  to  enroll- 
ment and  joining  for  duty  conducted  under  such  auspices. 
The  plan  in  question  has  nothing  to  do  with  the  calling 
forth  of  the  militia,  and  requires  no  consideration  of  the 
respective  powers  of  the  National  and  State  governments 
over  forces  of  this  character.  By  constitutional  grant  Con- 
gress is  given  the  power  to  raise  and  support  armies  and 
the  power  to  make  rules  for  the  government  of  the  land  and 
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naval  forces.  While  these  powers,  when  exercised  in  mak- 
ing temporary  additions  to  the  Regular  Army,  have  appar- 
ently  alwa3's  been  used  hitherto  in  conjunction  with  the 
power  to  call  forth  the  militia,  whereby  the  militia  idea  has 
been  preserved  even  in  the  creation  of  strictly  volunteer 
organizations,  they  are  undoubtedly  broad  enough  to  vest 
in  Congress  the  right  to  take  over  the  whole  task  of  raising 
a  volunteer  arm}'  (not  made  up  of  militia  forces)  in  all  its 
stages,  from  first  to  last,  and  quite  independently  of  State 
action.  The  (juestion,  then,  is  not  whether  Congress  has 
power  in  the  premises,  but  whether  such  an  assumption  of 
exclusive  control  as  above  described  is  actually  authorized^ 
expressly  or  impliedly,  or  is  at  least  permitted  by  existing 
legislation. 

The  volunteers  to  whom  the  plan  in  question  is  intended 
to  apply  are  those  mentioned  in  the  act  of  April  22,  1898* 
(30  Stat,  861.)  This  act,  among  other  provisions,  declare? 
who  shall  constitute  the  national  forces  and  be  liable  to  per- 
form military  duty,  designates  the  Regular  Army  and  the 
Volunteer  Army  of  the  United  States  as  the  two  branches 
of  the  Arm}'  in  time  of  war,  defines  "the  Regular  Army/' 
and  enacts  that  the  Volunteer  Anny  shall  be  raised  and  or- 
ganized '^as  in  this  act  provided;"  and  it  further  provides: 

''Sec.  5.  That  when  it  becomes  necessary  to  raise  a  vol- 
unteer army  the  President  shall  issue  his  proclamation  stat- 
ing the  number  of  men  desired,  within  such  limits  as  may  be 
fixed  by  law,  and  the  Secretary  of  War  shall  prescribe  such 
rules  and  regulations,  not  inconsistent  with  the  terms  of  this 
act,  as  may  in  his  judgment  be  necessary  for  the  purpose  of 
examining,  organizing,  and  receiving  into  service  the  men 
calle<l  for:  Pnnudetl^  That  all  men  received  into  service  in 
the  Volunteer  Army  shall,  as  far  as  practicable,  be  taken  f  ix)m 
the  several  States  and  Territories  and  the  District  of  Colum- 
bia and  the  Indian  Territory  in  proportion  to  their  popula- 
tion. And  any  company,  troop,  battalion,  or  regiment  from 
the  Indian  Territory  shall  be  formed  and  organized  under 
such  rules  and  regulations  as  shall  l>e  prescribed  by  the 
Secretary  of  War. 

''Sec.  6.  That  the  Volunteer  Army  and  the  militia  of  the 
States  when  called  into  the  service  of  the  United  States  shall 
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be  organized  under  and  shall  \)e  subject  to  the  laws,  orders, 
and  i-egulations  governing  the  Regular  Army:  Provided^ 
That  each  regiment  of  the  Volunteer  Army  8hall  have  one 
surgeon,  two  assistant  surgeons,  and  one  chaplain,  and  that 
all  the  regimental  and  company  officers  shall  be  appointed 
by  the  governors  of  the  States  in  which  their  respective 
oi^nizations  are  raised.  *  *  * " 

It  will  be  note-d  that  the  fifth  section  of  this  act  author- 
izes the  Secretary  of  War  **to  prescribe  such  rules  and  reg- 
ulations, not  inconsistent  with  the  terms  of  this  act,  as  may 
in  his  judgment  be  necessary  for  the  purpose  of  examining, 
organizing,  and  receiving  into  the  service  the  men  called 
for."  At  first  blush  it  might  be  supposed  that  this  pro- 
vision^urnished  ample  authority  to  justify  the  Secretary  of 
War  in  requiring  that  enrollment  and  joining  for  duty  of 
volunteers  shall  take  place  only  before  officers  of  the  United 
States.  But  can  such  a  regulation  be  regarded  as  ''not 
inconsistent  with  the  terms  of  this  act? "  The  same  section 
containing  this  provision  also  provides  that  men  received 
into  the  service  shall  be  taken  from  the  several  States  and 
Territories  in  proportion  to  their  population  and  that,  in 
the  specific  case  of  Indian  Territory,  any  company,  troop, 
battalion,  or  regiment  ^'  shall  be  formed  and  organized  under 
such  rules  and  regulations  as  shall  be  prescribed  by  the  Sec- 
retary of  War."  This  singling  out  of  the  Indian  Territory 
from  all  the  otlier  States  and  Territx)ries,  according  to  a 
well-known  rule  of  interpretation,  implies  that  in  the  latter, 
companies,  troops,  battalions,  and  regiments  may  be  formed 
otherwise  than  under  rules  and  regulations  prescribed  by 
the  Secretary  of  War.  Neither  in  the  clause  giving  the 
Secretary  of  War  general  authority  to  pi*escribe  rules  and 
i*egulations,  nor  in  the  clause  giving  him  specific  authority 
to  r^ulate  the  I'aising  of  volunteer  forces  in  the  Indian 
Territory,  are  the  phrases  "enrolled  for  service"  and 
''joined  for  duty"  employed,  and  only  the  latter  clause  can 
fairly  be  said  to  comprehend  these  processes.  The  regula- 
tions referred  to  in  the  former  provision  are  for  the  pur- 
pose of  "examining,  organizing,  and  receiving  into  the 
service"  the  men  called  for,  and,  for  anything  that  appears 
to  the  contmry,  may  be  intended  to  apply  only  when  the 
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matter  of  enrollment  and  joining  for  duty  shall  have  been 
concluded,  or  when  this  matter  ma}'  have  been  neglected  by 
State  authorities.  The  latter  provision,  on  the  other  hand, 
requires  that  volunteer  bodies  in  the  Indian  Territory 
'^ shall  be  /(tinned  and  organized  under"  regulations  pre- 
scribed by  the  Secretary  of  War.  A  further  provision  of 
some  significance,  as  tending  to  show  that  Congress  must 
have  contemplated  that  enrollment  and  joining  for  duty  of 
volunteers  might  take  place  under  State  auspices,  is  that 
contained  in  the  sixth  section  above  quoted,  by  which  it  is 
enacted  that  in  the  case  of  each  regiment  of  the  Volunteer 
Army  '•'all  regimental  and  company  officers  shall  beappointed 
by  the  governors  of  the  States  in  which  their  respective 
organizations  are.  raised."  It  may  be  conceded  thjt  this 
power  of  appointment  could  be  exerci-ed  although  the  work 
of  a.ssembling  and  enrolling  volunteers  was  performed 
wholly  by  officers  of  the  United  States;  but  in  view  of  what 
appears  to  have  been  the  general  pi-actice  hitherto,  it  is 
more  reasonable  to  regard  this  provision  as  affording  a 
distinct  sanction  to  the  previous  practice. 

The  subsequent  legislation,  supplementary  in  character, 
to  meet  the  requirements  of  which  the  present  plan  was 
devised,  fully  confirms  the  views  already  expressed.  During 
the  organization  of  volunteer  forces  in  the  war  with  Spain 
it  was  found  that  a  period  of  substantial  duration  intervened 
between  the  time  of  enrollment  and  the  time  of  muster  in, 
thus  giving  rise  to  an  equitable  claim  for  compensation  on 
the  part  of  volunteers  subsequently  accepted  for  service, 
which  was  not  recognized  by  the  original  act  of  April  22, 
IS'JS,  the  pay  of  v^olunteers  under  this  act  not  begmnmg 
until  service  had  actually  begun  (23  Op.,  409).  Accordmgly, 
by  the  act  of  xMay  2f>,  18J)8  (30  Stat.,  420),  entitled  "An  act 
providing  for  the  payment  and  maintenance  of  volunteers 
during  the  hdernd  hetit^ten  ihetr  enrollntent  and  muster  into 
the  United  States  service,  and  for  other  purposes,"  it  was 
provided  that  the  pay  and  allowance  of  volunteers  should 
*"be  deemed  to  commence  from  the  day  on  which  they 
joined  for  duty  and  are  enrolled  at  the  battalion,  regmiental, 
or  State  rendezvous.  As  pointed  out  by  The  Militar}'^ 
Secretarv,  however,  it  was  then  discovered  that ''in  some 


The  Stcretary  of  War.  11 

instances  this  discriminated  a^inst  those  in  the  rural  dis- 
tricts who  joined  their  company'  organizations  at  an  earlier 
date."  It  was  therefore  provided,  b}'  act  of  July  7,  1898 
(30  Stat.,  721),  that  the  pay  and  allowance  of  volunteers 
should  ^'be  deemed  to  commence  from  the  day  on  which 
they  had  their  names  enrolled  for  service  in  the  Volunteer 
Army  of  the  United  States,  and  joined  for  duty  therein  after 
having  been  called  for  by  the  governor  on  the  authority  of 
the  President."  In  view  of  the  circumstances  under  which 
the  initial  steps  toward  raising  volunteer  forces  had  in  fact 
been  taken  prior  to  the  enactment  of  this  legislation,  in 
view  of  the  sanction  inferentially  given  to  this  procedure  by 
the  original  act  of  April  22,  1898,  and  in  view  of  the  occa- 
sion and  the  purpose  of  the  subsequent  acts  of  May  26  and 
July  7,  1898,  there  can  be  no  doubt  as  to  either  the  inter- 
pretation or  the  application  which  these  latter  acts  should 
receive.  The  supplementary  acts  in  terms  deal  with  a 
period  or  an  interval  prior  to  the  acceptance  of  volunteers 
into  the  service  of  the  United  States  and  prior  to  the  time 
when  officers  of  the  United  States  have  any  jurisdiction 
over  them.  It  follows,  therefore,  that  the  en^rollment  and 
joining  for  duty  which  mark  the  beginning  of  this  period 
refer  to  matters  and  details  which  may  be  legally  attended 
to  by  persons  entirely  outside  the  militar}'^  establishment 
of  the  United  States  and  independent  of  its  authority — by 
the  persons,  in  other  w^ords,  who  have  usually  attended  to 
these  matters — the  appropriate  authorities  in  the  several 
States.  If  enrollment  and  joining  for  duty  can  legally  take 
place  under  State  auspices,  and  if  enrollment  and  joining 
for  duty  under  such  circumstances,  b}'  force  of  the  statute, 
give  rise  to  certain  leg^al  rights,  the  regulations  of  an  execu- 
tive or  administmtive  officer  can  not,  of  course,  deprive 
such  acts  of  their  legal  quality  or  avoid  the  legal  conse- 
quences which  ensue  upon  their  performance.  The  power 
of  the  Secretary  of  War,  under  the  President,  to  establish 
rules  for  the  government  of  the  Army  is  necessarily  limited, 
"and  does  not  extend  to  the  repeal  or  contradiction  of 
existing  statutes,  nor  to  the  making  of  provisions  of  a  legis- 
lative nature"  (10  Op.,  10).  The  most  that  can  be  said, 
therefore,  in  support  of  regulations  adopted  in  pursuance  of 
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the  plan  in  question  is  that  they  would  he  ''  not  inconsistent"'* 
with  the  terms  of  the  statute,  and  therefore  valid,  only  in 
so  far  as  State  and  local  authorities  acquiesced  in  their 
observance  and  abandoned  to  United  States  officers  entire 
control  of  all  preliminary  measures  involved  in  the  raising- 
of  volunteer  forces.  In  so  far,  however,  as  such  regulations 
undertook  to  invalidate  actions  which,  as  has  been  seen. 
State  and  local  authorities  are  competent  to  take,  and  to 
exclude  the  States  from  any  participation  in  the  initial  pro- 
cess of  bringing  volunteers  into  the  service,  contrary  to  the 
clear  intention  of  Congress,  the}'^  would  be  simpiv  nugatory 
and  might  be  wholly  disregarded. 

For  the  reasons  given,  therefore,  I  am  of  opinion  that 
the  proposed  plan  is  neither  authorized  nor  permitted  by 
existing  legislation. 
Respectfully, 

HENKY  M.  HOYT, 
Acting  Attorney-  (jtn^-rqL 

The  Secretary  op  War. 


NAVAL  "HOSPITAL,  YOKOHAMA— TITLE  TO  LAND. 

The  money  appropriated  by  the  a<-t  of  June  29,  1906  (34  Stat.,  568),  for 
the  purchase  for  the  naval  hospital  at  Yokohama,  Japan,  of  land  ad- 
joining its  grounds,  may  properly  he  expended  for  the  purchase  of  a 
lease  in  i)erpetuity  to  said  land  Puhject  to  an  annual  rental  to  the 
Japanese  (tovemment,  that  lx»ing  the  tenure  by  which  the  land  is  now 
held  and  the  only  title  that  can  be  obtained,  and  the  Im[)erial  (iov- 
ernment  having  indicate<l  that  it  has  no  objection  to  the  transfer  for 
the  purpose  named. 

The  purchase  of  the  leasehold  with  the  consent  of  the  Japanese  (Tovern- 
ment  would,  for  all  practical  purposes,  be  eciuivalent  to  a  purchase  of 
the  land  itself. 

I^ws  should  lie  given  a  reasonable  constructi<m  and  appliitition  to  fur- 
ther the  object  of  the  lawmaker. 

The  word  "State,"  as  used  \\\  section  3o5,  Revised  Statutes,  regartling 
the  acquisition  of  land  for  the  erection  thereon  of  any  armory,  arsenal, 
etc.,  or  any  other  public  building  of  any  kind  whatsoever,  signifies  a 
State  of  the  Union. 

Department  ob^  Justice, 

Juhj  18,  1906. 
Sir:  I  have  received,  with  its  inclosures,  your  communi- 
cation of  the  rith  instant,  readinir  as  follows: 

'^The  net  making  appropriati  jns  for  the  naval  service. 
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approved  June  29,  1906,  under  the  heading  '  Public  Works, 
Bureau  of  Medicine  and  Surgery'  [34  Stat.,  568],  contains 
the  following  4*lau8e: 

"'Naval  hospital,  Yokohama,  Japan:  For  purchase  of 
land  adjoining  present  hospital  grounds,  five  thousand  dol- 
lars.' 

"'The  Department  has  available  for  the  improvement  of 
the  Yokohama  hospital  the  sum  of  J25,(H)(),  heretofore  ap- 
propriated (act  of  March  3, 1903,  32  Stat. ,  1 190).  Our  min- 
ister to  Japan,  Mr.  Lloyd  C.  Grisoom,  November  25,  1905, 
reports  that  the  tract  of  land  desired  to  be  purchased  for 
the  use  of  the  naval  hospital  at  Yokohama  is  held  by  lease, 
in  perpetuity,  by  R.  Lindan,  a  German  subject,  and  that, 
should  the  lease  be  transferred  to  the  United  States  Gov- 
ernment by  him,  the  Imperial  Japanese  Government  would 
have  no  objection  to  the  employment  of  the  land  to  improve 
the  facilities  of  the  naval  hospital.  It  appears,  however, 
that,  in  response  to  an  inquiry  on  the  subject  made  by  Mr. 
Griscom,  Baron  Komura,  the  minister  for  foreign  affairs  of 
Japan,  makes  this  statement: 

'"It  is,  however,  to  l)e  added  that  such  transfer  will  be 
of  the  same  value  as  transfer  of  property  l)etween  private 
individuals,  and  hence  it  will  not  produce  any  privileges  or 
immunities  other  than  those  attached  to  such  leases  in 
general.' 

"  With  respect  to  the  description  and  present  status  of 
the  property,  Mr.  Griscora  further  reports: 

'"Mr.  Lindan,  who  holds  the  property,  is  absent  from 
Japan,  but  his  agents,  Messrs.  Ahfens  &  Co.,  state  that 
bluff  lot  No.  98  can  be  purchased  for  yen  6,000,  that  the  lot 
is  said  to  measui'e  440  tsubos  (1  tsubo  equals  36  square  feet), 
and  that  the  annual  ground  rent  payable  to  the  Japanese 
Government  is  at  the  i*ate  of  $12  Mexican  for  100  tsubos.' 

''Being  impressed  with  the  importance  of  enlarging  the 
facilities  of  the  naval  hospital  at  Yokohama  without  unnec- 
essar}'  delay,  have  the  honor  to  request  your  advice  upon 
the  following  points: 

"1.  Whether,  in  view  of  the  assent  of  the  Imperial  Jap- 
anese Government,  as  expressed  in  Baron  Komura's  letter 
of  November  21,  1903,  section  355  of  the  Revised  Statutes, 
respecting  cession  of  jurisdiction,  has  any  application  to  this 
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case;  and  whether  any  further  cession  of  sovereignty  or  na- 
tional jurisdiction  is  necessary  in  order  that  this  Department 
may  carry  out  the  purpose  of  Congress  in  making  the  appro- 
priations above  mentioned. 

"2.  Whether  payment  in  tlie  form  mentioned  by  Mr. 
Griscom  of 'annual  ground  rent  *  *  *  to  the  Japanese 
Government'  constitutes  a  payment  of  taxes  or  is  an  obstacle 
to  the  conclusion  of  the  transaction." 

Referring  to  your  first  question,  section  355  of  the  Revised 
Statutes  forbids  the  expenditure  of  money  upon  any  site  or 
land  purchased  by  the  United  States  for  the  purpose  of 
erecting  thereon  any  armor}',  arsenaU  etc.,  or  any  other 
public  building  of  any  kind  whatever,  until  the  consent  of 
the  legislature  of  the  State  in  which  the  land  or  site  may  be, 
to  such  purchase,  has  been  given.  The  section  says  nothing 
about  a  cession  of  jurisdiction.  But  it  is  clear  that  the  sec- 
.  tion  was  drafted  with  a  view  to  the  language  of  section  8, 
Article  1,  of  the  Constitution  giving  Congress  power  ''to 
exercise  exclusive  legislation  in  all  cases  whatsoever  *  *  * 
all  places  purchased  b}'  the  consent  of  the  legislature  of  the 
State  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  build- 
ings.'^ 

It  can  not  be  supposed  that  the  makers  of  the  Constitution 
would  undertake,  by  their  mere  fiat,  to  confer  upon  Congress 
exclusive  legislative  power  over  a  portion  of  a  foreign  coun- 
try, nor  is  it  probable  that  they  were  contemplating  the 
erection  of  permanent  forts  and  arsenals  in  foreign  coun- 
tries. Accordingly,  the  word  State,  in  section  355,  Revised 
Statutes,  signifies,  as  it  often  does,  a  State  of  the  Union. 

As  to  the  necessit}'  for  a  •'further  cession  of  jurisdic- 
tion," 1  do  notf  find  in  prior  laws  appropriating  for  the 
establishment  or  improvement  of  the  naval  hospital  any  con- 
dition imposed  by  Congress  concerning  the  acquisition  or 
exercise  of  sovereignty  or  national  jurisdiction,  and  there  is 
nothing  in  the  language  of  the  appropriation  now  under 
consideration  to  indicate  that  that  appropriation  is  so  con- 
ditioned. We  formerh'  exercised  exterritoriality  in  Japan, 
but  the  treaty  abolishing  that  did  not  reserve  or  confer  ju- 
risdiction over  the  naval  hospital;  if  it  had,  yet  it  w^ould  not 
follow  that  this  last  appropriation  was  conditioned  upon  the 
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acquisition  of  like  jurisdiction  over  the  strip  of  land  now  in 
question. 

As  to  the  annual  ground  rent^  it  seems  that  the  land  is  held 
under  the  Japanese  Government,  subject  to  the  payment  of 
about  $50  per  year  to  the  treasury.  It  is  treated  as  pur- 
chasable by  one  individual  frou)  another. 

Congress  made  the  last  appropriation  of  l|5,000  for  the 
purchase  of  '''  land  adjoining  present  hospital  grounds,"  and 
undoubtedly  had  in  view  the  particular  land  in  question. 

Referring  to  the  correspondence  you  inclosed,  dated  in 
1903,  and  including  the  letter  from  Baron  Komura,  I  think 
it  may  be  assumed  that  Congress  had  soma  information  con- 
cerning even  the  title  of  the  propert3^ 

It  is  presumed  to  understand  the  subject  upon  which  it 
legislates  and  was  evidently  legislating  here  concerning  a 
particular  contemplated  purchase  of  a  particular  tract  of 
land  held  under  perpetual  lease.  In  the  case  of  ordinary 
American  ground  rents  there  is  an  individual  ownership 
distinct  from  the  leasehold;  but  here  there  is  merely  a  tie 
between  the  individual  leaseholder  and  the  Government. 
Accordingh',  for  all  practical  purposes,  a  purchase  of  the 
leasehold  with  that  Government's  consent  would  be  equiv- 
alent to  a  purchase  of  the  land  itself.  The  original  pur- 
cha.se  of  1867-1871  was  of  land  held  under  ground  rent  in 
just  the  same  way. 

I  find  that  the  hospital  was  built  upon  '^  bluff  land  No. 
99,"  containing  1,715  tsubos;  that  the  ground  rent  thereof 
amounted  to  $205.80,  and  that  on  July  15,  1872,  Rear- 
Admiral  Jenkins  wrote  the  Secretary  of  the  Navy  as 
follows: 

''Herewith  is  transmitted  for  the  files  of  the  Department 
a  copy  of  the  title  deed  given  by  the  Japanese  Govemment 
to  the  United  States  of  lot  No.  99  at  Yokohama,  Japan,  upon 
which  the  naval  hospital  is  built. 

"This  deed  was  returned  by  Rear- Admiral  Rodgers  to 
our  minister,  Mr.  Long,  with  the  request  that  he  would 
endeavor  to  have  the  conditions  of  the  lease,  so  far  as  they 
related  to  penalties  imposed  in  case  of  neglect  to  fulfill  the 
prescribed  terms,  modified,  it  being  thought  that  those  pen- 
alties were  unusual  and  too  severe. 

"It  was  ascertained,  however,  that  in  all  leases  of  lots  at 
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Yokohama  the  conditions  are  the  same,  and  the  minister  was 
not  able  to  obtain  any  modification  of  them  in  this  case." 

In  my  opinion  the  laws  should  be  given  a  reasonable  con- 
struction and  application  to  further  the  object  of  the  law- 
maker, and  I  think  it  would  be  unreasonable  to  hold  the 
purchase  in  question,  specifically  appropriated  for  long  after 
all  the  correspondence  above  referred  to,  illegal  upon  any 
theory  suggested  in  your  letter. 

I  observe  that  the  price  asked  is  (>,(KK)  yen.    I  am  informed 
by  the  Mint  Bureau  of  the  Treasury  Department  that  a  yen 
is  worth  \^^^  cents,  consequently  6,000  yen  are  well  within 
the  appropriation  of  $5,000. 
Respectfully, 

CHARLES  W.  RUSSELU 

Avting  Attorney' General. 

The  Secretary  of  the  Navy. 


OFFICKKS  OF  THE   MARINE   CORPS   AND    OF   THE    NAVY- 
RELATIVE  RANK. 

St^'tioii  1466,  RevL»ecl  Statut^^,  Axes  the  relative  rank  of  officers  of  the 
Army  and  of  the  Navy. 

The  expression  '*  lineal  rank  being  considered,"  in  that  section,  means 
jsiiuply  that  it  is  not  necessary  to  specify  and  fix  relative  staff  rank, 
since  staff  officers  in  both  services  possess  assimilated  lineal  rank. 

There  is  no  statutory  provision  expressly  regulating  the  relative  rank 
and  precedence  of  officers  of  the  Marine  Corps  and  officers  of  the 
several  staff  corps  of  the  Navy,  but  there  are  provisions  which,  with 
the  long-establishe<l  and  settled  usage  and  practice  of  the  Army  and 
Navy,  regulate  it  with  the  same  c(»rtainty  as  if  by  enactment  in  terms. 

Whatever  will  be  the  relative  rank  of  an  officer  of  the  Army  to  either 
line  or  staff  officers  of  the  Navy,  that  would  also  be  the  relative  rank 
as  to  them  as  officers  of  the  Marine  Corj)**. 

The  opinion  of  Octol)er  7,  1905  (25  Op.,  617),  with  the  additional  holding 
that  sections  1466  and  1603,  Revise<l  Statutes,  apply  also  to  officers  of 

,  the  staff  corps  of  the  Navy,  furnisMes  a  complete  ^nide  to  the  provisions 
of  law  which  regulate  the  relative  rank  and  precedence  of  officers  of 
the  Marine  Corps  and  of  the  several  staff  corps  of  the  Navy. 

?he  Navy  Department  would  not  have  the  authority  (with  the  approval 
of  the  President)  to  amend  the  Navy  Regulations  so  as  to  do  away 
with  the  practice  as  to  the  relative  rank  of  officers  of  the  Marii>e  Corps 
and  line  officers  of  the  Navy,  established  in  accordance  with  the 
opinion  of  the  Attorney-< General  of  Octoljer  7,  1905  (25  Op.,  517). 
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The  relation  as  to  rank  which  officers  of  the  Marine  Corps  hold  to  other 
officers  is  prescribed  bysection  1603,  Revised  Statutes,  and  could  not  be 
changed  by  any  act  of  the  President  or  of  the  Navy  Department. 

Department  of  Justice, 

July  20,  1906, 

Sir:  I  have  the  honor  to  respond  to  your  note  of  »Iuly 
13,  1906,  in  which  \^ou  request  an  answer  to  the  following 
questions: 

''1.  What  provision  of  law  regulates  the  relative  rank 
and  precedence  of  officers  of  the  Marine  Corps  and  officers 
of  the  several  staff  corps  of  the  Navy  V 

*'2.  Are  the  provisions  of  section  1466  of  the  U.  S. 
Revised  Statutes  applicable  to  line  officers  of  the  Navy  only, 
or  do  they  determine  the  relative  rank  and  precedence  of 
staff  officers  of  the  Navy  toward  officers  of  the  Anuy  also?" 

^'  3.  Would  the  Department  have  authority  to  amend  (with 
the  approval  of  the  President)  the  Naval  Regulations,  as 
suggested  in  the  memorandum  of  the  Bureau  of  Navigation, 
inclosed  with  the  papers  herewith  submitted,  the  effect  of 
such  proposed  amendment  being  to  do  away  with  the  prac- 
tice as  to  the  relative  rank  of  officers  of  the  Marine  Corps 
and  the  line  officers  of  the  Navy,  established  in  accordance 
with  your  letter  of  October  7,  1905  r' 

Answering  first  your  second  question:  Section  1466,  Re- 
vised Statutes,  fixes  the  relative  rank  of  officers  of  the  Armj^ 
and  officers  of  the  Navy.  Thus,  vice-admirals  rank  with 
lieutenant-generals,  commodores  with  brigadier-generals, 
captains  with  colonels,  and  so  on  through  the  list. 

This  section  is  general,  with  no  exception  or  limitation, 
and  theiefore  it  applies  equally  to  all  officers  of  the  Navy 
of  the  grades  there  mentioned,  whether  of  the  hne  or  staff. 
That  section  contains  the  clause  "lineal  rank  only  bemg 
considered,"  but  that  smiply  means  that  it  is  not  necessary 
to  specify  and  fix  relative  staff  rank,  since  staff  officers  in 
both  services  possess  assimilated  lineal  rank. 

Your  first  question  asks,  ''What  provision  of  law  regulates 
the  relative  rank  and  precedence  of  officers  of  the  Marine 
Corps  and  officers  of  the  several  staff  corps  of  the  Navy  T' 
There  is  no  statutory  provision  expressly  regulating  this, 
but  there  are  such  provisions  which,  with  the  long  c-^tiil) 
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lished  and  settled  usage  and  practice  of  the  Army  and  Nav\\ 
regulate  it  with  the  same  certainty  as  if  by  enactment  in 
terms. 

A  similar  question  as  to  the  relative  rank  and  precedence 
of  officers  of  the  Marine  Corps  and  officers  of  the  line  in 
the  Nav}'  was  carefully  considered  in  an  opinion  to  your 
Department  on  October  7,  1905.  That  opinion  fully  an- 
swers your  present  question,  if  it  is  applicable  to  officers  of 
the  staff  corps  also,  as  well  as  to  officers  of  the  line  of  the 
Navy. 

Section  1605,  Revised  Statutes,  provides  that — 

•^The  officers  of  the  Marine  Corps  shall  be,  in  relation  to 
rank,  on  the  same  footing  as  officers  of  similar  grades  in 
the  Army." 

Here,  too,  the  section  is  geneml  in  its  terms,  with  no 
exception  or  limiUition  as  to  application.  It  does  not 
restrict  this  similarity  of  rank  to  officers  of  the  Army,  but 
provides  that  "officers  of  the  Marine  Corps  shall  be,  m 
relation  to  rank,  on  the  same  footing  as  officers  of  similar 
grades  in  the  Army."  That  is  to  say,  whatever  relation  as 
to  rank  one  army  officer  may  hold  as  to  another  officer, 
that  is  the  relation  which  an  officer  of  the  Marine  Corps  of 
similar  grade  holds.  And  as  to  rank  and  its  resulting  prece- 
dence, the  relation  of  an  officer  of  the  Marine  Corps  to  an 
officer  in  the  Nav}^  line  or  stall',  is  precisely'  that  which  an 
army  officer  of  similar  grade  would  hold  to  such  naval 
officer.  In  no  other  way  can  these  officers  be  on  the  same 
footing,  as  to  rank,  as  thi^  section  requires.  This  is  as> 
applicable  to  officers  of  the  staff  corps  of  the  Navy  as  to 
officers  of  the  line. 

In  determining  this  relative  rank  of  officers  in  similar 
grades,  Congress  has,  as  a  rule,  adopted  the  criterion  of 
seniority  of  commission,  though  in  a  few  instances  length 
of  service  is  made  to  govern.  The  latter  is  tlie  case  with 
refeience  to  stafl  officers  in  their  several  corps  and  grades, 
and  in  relation  to  officers  of  the  line  of  the  Navy,  with  whom 
they  hold  relative  rank,  as  provided  in  sections  1+85-1486, 
Revised  Statutes.  That  is  to  say,  in  the  Army  the  test  of 
rank  in  any  grade  is  date  of  commission,  and  the  period  of 
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actual  service  as  an  officer  of  the  United  States  is  not  taken 
into  account  except  in  cases  where  the  date  of  appointment 
and  of  commission  is  the  same  (sec.  1219,  K.  S.;  see  also 
arts.  9,  10,  Army  Regulations,  1904).  The  Navy  rule  is 
similar  (sec.  14()7,  R.  S.):  "Line  officers  shall  take  rank  in 
each  grade  according  to  the  dates  of  their  commissions." 
That  is  the  general  rule,  and  it  is  the  established  rule  as 
between  the  two  services,  because  line  title  and  rank  alone 
are  considered  in  fixing  relative  rank  between  officei's  of  the 
Army  and  of  the  Navy.  In  other  words,  the  necessary 
inference  from  these  various  provisions  of  law,  and  imme- 
morial usage  and  comity  between  the  Army  and  Navy,  is 
that  the  line  rule  of  date  of  commission  applies.  This  is  all 
entirely  consistent  with  the  special  rule  in  the  Navy  and 
within  an}'  particular  grade  that,  as  between  line  and  staff 
officers  in  that  grade,  length  of  service  shall  determine  the 
precedence  (sees.  1485,  1480,  ut  mip,). 

However  this  may  be,  it  is  certain  that  under  any  cri- 
terion, whatever  will  be  the  relative  rank  of  an  officer  of 
the  Army  to  either  line  or  staff  officers  of  the  Navy,  that 
would  also  be  the  relative  rank  as  to  them  of  an  officer  of 
the  Marine  Corps. 

With  the  addition  of  the  above  holding  that  sections  1406 
and  1603  apply  also  to  officers  of  the  staff  corps  of  the  Navy, 
my  former  opinion  of  October  7,  1905,  furnishes  a  full 
answer  to  3'our  first  question,  as  the  same  legal  provisions 
and  settled  practice  of  the  Arm}^  and  Navy  there  referred 
to  as  regulating  the  rank  and  precedence  of  officers  of  the 
Marine  Corps  and  officers  of  the  line  of  the  Navy  regulate 
the  nink  and  precedence  of  such  marine  officers  with  officers 
of  the  staff  corps  of  the  Navy. 

Replying  to  your  third  question,  I  would  say  that  what- 
ever rules  or  regulations,  or  amendments  thereof,  the  Presi- 
dent or  the  Secretary  may  make  for  the  government  of  the 
Navy,  they  must  be  always  with  the  limitation  that  the}'  are 
not  inconsistent  with  existing  law. 

The  relation  as  to  rank  which  officers  of  the  Marine  Corps 
hold  as  to  other  officers  is  prescril)ed  by  act  of  Congress, 
viz,  section  1603,  Revised  Statutes,  and  could  not  be  changed 
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by  any  act  of  the  President  or  of  your  Department.     This 
question  is  answered  in  the  negative. 
RespectfuUv, 

HENRY  M.  HOYT, 
Art!  Jig  At  tame y-  Geiiei^aL 
The  Secretary  of  the  Navt. 


FKDERAL  BUILDING  AT  SARATOGA  SPRINGvS.  N.  Y.— APPRO- 
PRIATIONS. 

VariouH  acts  of  Congress  appropriating  money  for  the  purchase  of  a  site 
and  the  erection  thereon  of  a  Federal  building  at  Saratoga  Springs, 
N.  Y.,  considered,  and  /<///</,  that  the  act  of  June  30,  1906  (34  Stat., 
773),  whicli  increa.sed  the  cost  theretofore  fixed  by  ("ongreas  by  $35,000, 
and  authorized  the  Secretary  of  the  Treasury  to  enter  into  contracts 
for  the  conjpletion  of  the  building  within  the  limit  of  cost,  including 
site,  authorizes  that  officer  to  acquire  the  site  and  erect  the  building 
at  a  total  cost  of  $125,(X)0.  The  intent  of  that  act  was  to  ignore  the 
previous  division  between  the  cost  of  the  site  and  the  cost  of  the 
building  and  substitute  a  lump-sum  limit  or  measure  for  lH>th  build- 
ing and  site. 
The  Secretary  is  therefore  not  limited  as  to  the  cost  of  the  site,  but  a 
suthcient  amount  of  the  appropriation  should  be  reserv(H.l  to  })roperly 
erect  the  building. 

Department  of  Justice, 

Angmt  2,  190G, 
Sir:  I  have  received  your  communication  dated  «Tuly  27, 
1906,  requestinj^  an  opinion,  as  follows: 

•'Certain  h^<j^islation  has  been  enact*^d  from  time  to  time 
during  a  period  of  four  years  with  respect  to  the  acquisition 
of  a  site  and  the  erection  thereon  of  a  Federal  building  at 
Saratoga  Springs,  N.  Y.,  under  which  the  Department  has 
endeavored  to  act,  and  desires  further  to  act,  within  the  limit 
of  its  authority,  and  I  have  the  honor  to  invite  your  atten- 
tion to  such  legislation  and  request  to  be  advised  as  to  its 
effect:  Section  5  of  the  omnibus  public  building  bill,  ap- 
proved June  (),  1902  (82  Stat.,  310),  provides,  in  part,  as 
follows: 

'^  'That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  acquire,  hy  purchase,  condemna- 
tion, or  otherwise,  a  suitable  site  for  a  United  States  post- 
oftice  and  other  governmc^ntal  offices  in  each  of  the  cities 
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enumerated  in  this  section,  within  its  respective  limit  of 
cost  hereby  fixed:  *  *  ♦  Saratoga  Springs,  New  York, 
fifteen  thousand  dollars.' 

"It  is  provided  in  the  same  section  that,  upon  the  failure 
of  the  Secretary  of  the  Treasury  to  acquire  a  .suitable  site 
in  any  cit}^  mentioned  in  said  act  within  the  limit  of  cost 
herein  set  forth,  and  within  two  years  after  the  passage  of 
said  act,  then  so  much  of  the  act  as  applies  to  the  city  or 
cities  where  such  failure  occurs  shall  he  null  and  void.  The 
Department  was  unable  to  secure  a  suitable  site  at  Sai'atoga 
Springs,  N.  Y.,  within  the  limit  of  cost  fixed  therefor,  and 
the  following  legislation  wiis  enacted  in  the  omnibus  public 
building  bill  approved  March  3,  1903,  and  will  be  found 
under  section  3  (32  Stat.,  1207): 

'-  ^That  to  enable  the  Secretary  of  the  Treasury  to  give 
effect  to  and  execute  the  provisions  of  existing  legislation 
authorizing  the  purchase  of  sites  in  the  several  cities  here- 
inafter enumei-ated,  the  limit  of  cost  heretofore  fixed  by 
Congress  therefor  be,  and  the  same  is  herein',  increased, 
respectively,  as  follows:  *  *  *  Tnited  Stjites  post-oftice 
at  ^Saratoga  Springs,  New  York,  from  fifteen  thousand  dol- 
lars to  twenty  thousand  dollars:  Pminded^  That  the  Secre- 
tary of  the  Treasury  is  liereby  authorized,  in  his  discretion, 
to  contract  for  the  erection  and  completion  of  a  suitable 
building,  including  fireproof  vaults,  heating  and  ventilating 
ap{)aratus  and  approaches,  complete,  for  the  use  and  accom- 
modation of  the  United  States  post-office  and  other  govern- 
mental offices,  upon  a  site  secured,  or  to  be  secured,  within 
the  limit  of  cost  herein  provided  at  Albert  Lea,  Minnesota, 
and  Saratog?i  Springs,  New  York,  the  limit  of  c'ost  of  build- 
ing at  Albert  Lea,  Minnesota,  to  be  thirty  thousand  dollars, 
and  the  limit  of  cost  of  building  at  Saratoga  Spruigs,  New 
York,  to  be  seventy  thousand  dollars.' 

''It  will  be  observed  that  the  limit  of  cost  of  site  and 
building  at  Saratoga  Springs,  N.  Y.,  is  separatel}"  and  spe- 
cifically fixed  in  the  paragraph  just  quoted. 

*"A  further  effort  wa^  made  under  the  provisions  of  the 
legisLtion  last  quoted  to  secure  a  Federal  building  site  at 
Saratoga  Springs,  N.  Y.,  within  the  limit  of  $20,000  fixed 
therefor,  but  without  success. 
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^^Iii  the  meantime  the  following  legislation  was  enacted 
and  will  be  found  in  the  sundry  civil  act  approved  April  28, 
1904  (33  Stat,  457): 

^' '  Zanesville,  Ohio,  post-oflSce:  For  continuation  of  build- 
ing under  present  limit,  twentj^-five  thousand  dollars :  Pro- 
vid^^  That  the  limitation  of  tw^o  years  fixed  in  the  proviso 
to  section  five  of  the  act  to  increase  the  limit  of  cost  of  cer- 
tain public  buildings,  to  authorize  the  purchase  of  sites  for 
public  buildings,  to  authorize  the  erec^tion  and  completion 
of  public  buildings,  and  for  other  purposes,  approved  June 
6,  1902,  in  which  to  acquire  a  suitable  site  in  any  cit\" 
mentioned  in  said  act,  is  hereby  extended  for  one  year,  to 
June  6,  1905/ 

"No  site  for  a  public  building  at  Saratoga  Springs  has 
yet  been  acquired  by  the  Government  because  the  limit  of 
cost  fixed  therefor  was  insuflicient  for  the  purpose.  Upon 
these  conditions  becoming  known  to  the  Committee  on  Pub- 
lic Buildings  and  Grounds  there  was  included  in  section  1 
of  the  omnibus  public  building  bill,  approved  June  30,  1906 
(34  Stat,  773),  the  following  item: 

*"That  to  enable  the  Secretary  of  the  Treasury  of  the 
United  States  to  give  effect  to  and  execute  the  provisions 
of  existing  legislation  authorizing  the  purchase  of  sites  and 
the  erection  thereon  of  public  buildings  in  the  several  cities 
hereinafter  enumerated,  the  limit  of  cost  heretofore  fixed 
by  Congress  therefor  be  and  the  same  is  hereby  increased, 
respectively,  as  follows,  and  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  enter  into  contracts  for  the  com- 
pletion of  each  of  said  buildings  within  its  respective  limit 
of  cost,  including  site  *  *  *  United  States  post-oflSce  at 
Saratoga  Springs,  New  York,  thirty-five  thousand  dollars.' 

^'Tho  fact  that  Congress  has  enacted  additional  legisla- 
tion since  the  expiration  of  the  tmie  limited  for  the  acquisi- 
tion of  sites  mentioned  in  the  act  of  June  C,  1902,  above 
referred  to,  would  seem  to  this  Department  to  indicate  that 
the  legislative  intent  was  to  give  the  Secretary  of  the  Treas- 
ury authority  to  acquire  a  site  and  construct  a  public  build- 
ing at  Saratoga  Springs,  N.  Y.,  and  thereb}'  to  repeal 
pro  tanto  the  limitation  contained  in  the  proviso  in  section 
5  ,of  the  act  of  June  0,  1902,  relating  to  the  time  within 
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which  .siteis  were  to  be  acquired  in  all  cities  mentioned  in 
said  act,  and  to  revive  the  previous  authorization  respecting 
the  acquisition  of  a  site  and  the  erection  thereon  of  a  public 
building  at  Saratoga  Springs,  N.  Y. 

••The  Department  is  not  certain  whether  the  effect  of  the 
legislation  above  referred  to  is  to  fix  the  limit  of  cost  for 
ijite  and  building  at  Saratoga  Springs,  N.  Y.,  at  $105, (X)0  or 
45125,000,  and  therefore  has  the  honor  to  requeist  an  expres- 
sion of  your  opinion  upon  this  feature  and  upon  the  fur- 
ther feature  as  to  whether  the  effect  of  said  legislation  is 
such  that  in  acquiring  a  site  at  Saratoga  Springs,  the  Depart- 
ment is  limited  to  any  particular  amount  so  long  as  the  bal- 
ance of  the  limit  of  cost  remaining  for  the  purchase  of  a 
site  will  be  sufficient  to  enable  the  Department  to  construct 
on  the  site  a  suitable  building  of  the  character  contemplated 
by  said  legislation." 

In  addition  to  the  statutes  quoted  in  your  letter  there 
are  four  appropriations,  one  dated  April  28,  190i,  reading: 
'''•  Saratoga  Springs  Post-Office,  N.  Y.  For  commencement 
of  building  under  present  limit,  $20,000;"  another  dated 
March  3,  1905,  reading:  "Saratoga  Springs  Post-Office, 
N.  Y;  For  continuation  of  building,  $20,000."  The  total 
appropriations  are  $60,000. 

There  is  no  other  legislation,  and  has  been  no  other,  so 
far  as  I  am  advised,  concerning  the  site  or  building  at  Sara- 
toga Springs,  N.  Y. 

When,  therefore,  Congress  in  the  act  of  June  30,  1906, 
speaks  of  *'  enabling  the  Secretar}^  of  the  Treasury  to  give 
effect  to  and  execute  the  provisions  of  existing  legislation 
authorizing  the  purchase  of  sites  and  erections  of  buildings," 
the  legislature  must  have  had  in  mind  all  or  some  of  that 
above  quoted,  so  far  as  the  post-office  at  Saratoga  Springs 
is  concerned. 

And  it  doubtless  did  have  in  mind  only  the  provisions  of 
the  act  of  1902,  expressly  authorizing  the  purchase  of  the 
site  for  $15,000,  or  the  act  of  March  3,  1903,  increasing 
the  cost  of  the  site  to  $20,000  and  expressly  authorizing 
the  erection  of  the  building  at  a  cost  stated,  or  both  of  these 
acts,  because  it  is  only  these  that  purport  to  be  "  legislation 
authorizing  the  purchase,"  etc. 
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The  former  had  become  null  and  void  as  to  Samto^ 
Springs,  owing  to  the  failure  to  purchase  the  site  within 
the  time  limit  of  three  3'ears.  The  latter  was  *' existing 
legislation,-'  unless  it  became  null  and  void,  because  alto- 
gether dependent  for  life  upon  the  former — that  is  to  say, 
unless  the  failure  to  procure  a  site  within  the  time  limit 
ended  all  authority  to  procure  a  site.  Of  course  no  build- 
ing was  intended  to  be,  or  could  be,  erected  without  first 
providing  a  site. 

In  view  of  the  fact  that  the  time  limit  w^as  still  running 
when  the  act  of  V.Wl  was  passed  it  is  at  least  doubtful 
whether  that  law  was  still,  in  liK)(>,  existing  and  eifective 
legislation. 

And  an  intention  to  revive  "  legislation  authorizing  the 
purchase,"  etc.,  can  not  well  be  recognized  in  the  act  of 
1906,  since  Congress  could  not  have  meant  to  revive  what  it 
regarded  as  already  existing. 

If  this  Avas  a  mistake,  the  legislature's  mistaken  assump- 
tion as  to  the  law  does  not,  as  a  general  proposition,  revive 
or  alter  the  law.  In  Town  of  Oltdwa  v.  Perhiiv^^  94  U.  S., 
200,  the  Supreme  Court  says: 

'•Rut  it  is  urged  that  the  reference  to  the  act  of  1857  is 
such  a  recognition  of  that  act  as  to  give  it  validity,  if  it  had 
none  before.  This  was  certainly  not  the  purpose  of  the  act 
of  1S()9,  nor  do  we  think  that  such  was  its  effect.  The  legis- 
lature could  not  thus,  in  IS(il),  give  validity  to  a  void  act  as 
an  act  passt^d  in  1857,  which  was  not  constitutionally  passed 
in  that  year,  for  that  would  be  an  evasion  of  the  Constitu- 
tion. It  could  at  most  give  it  vitality  as  a  new  act  from  the 
date  of  the  ac^t  of  18G9.  But  this  it  does  not  profess  to  do; 
it  only  adopts  its  provisions  for  the  purpose  of  the  act  then 
passtnl.  And  if  the  legislature  of  ISHl)  could  have  validated 
all  proceedings  had  under  the  supposed  act  of  1857,  it  did 
not  do  so.  It  did  not  profess  to  do  it.  No  such  purpose 
is  indicated  in  it.  The  most  that  can  be  said  is  that,  in 
referring  to  the  act  of  1857,  the  legislature  inadvertently 
supposed  that  it  had  been  regularly  passed.  Whether  such 
inadvertence  w^as  the  result  of  a  false  suggestion  by  inter- 
ested parties,  or  otherwise,  is  of  no  consequence.  No  in- 
tent to  validate  and  establish  the  act  of  1S57,  as  a  law,  can 
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be  gathered  from  the  terms  of  the  act  of  March  5>T,  1869. 
To  give  such  a  reference  in  a  subsequent  act,  as  is  here 
relied  on,  the  effect  of  validating  or  reviving  or  vitalizing  a 
void  or  rept*aled  statute,  when  no  such  intention  is  expressed, 
would  be  dangerous  and  would  lay  the  foundation  for  evil 
practices.  The  legislature  might  in  this  way  be  entrapped 
into  the  enactment  or  reenactment  of  laws  when  it  had  no 
intention,  or  even  susi)icion,  that  it  was  doing  so." 

But  it  seems  to  me  that,  even  supposing  neither  the  act 
of  1SM)2  nor  that  of  1903  in  force,  and  that  Congress  was 
therefore  mistaken  in  assuming  that  there  was  any  "exist- 
ing legislation"  authorizing  the  purchase  of  a  site  and  erec- 
tion of  a  building,  it  does  not  follow  that  no  such  authority 
exists. 

The  legislation  we  are  considering  involves  no  vested  vv 
private  rights.  It  is  merely  directory  to  officers  of  t!  e 
Government.  It  deals  with  the  Government's  own  funds, 
and  is  designed  to  create  pul)lic  buildings  of  an  ordinary 
and  necessary  kind.  It  can  not  be  supposed  that  the  uni)re- 
cedented  time  limit  referred  to,  whatever  its  object,  signi- 
fied that  no  such  building  was  at  an  early  time  to  be  erected 
at  Saratoga  Springs,  or  was  such  an  important  matter  that 
Congress  would  not  lightly  disregard  it  in  future  legislation. 

These  things  being  so,  let  us  see  whether  Congress  has 
not  sufficiently  legislated  in  190<)  to  authorize  the  purchase 
of  this  site  and  erection  of  this  building  at  a  speciHed  limit 
of  cost.     The  language  is: 

"That  to  enable  the  Secretary  of  the  Treasury  of  the 
United  States  to  give  eflect  to  and  execute  the  provisions 
of  existing  legislation  authorizing  the  purchase*  of  sites  and 
erection  thereon  of  public  buildings  in  the  several  cities 
hereinafter  enumerated,  the  limit  of  atst  hrrdojon  p'.rcfi  htj 
Co?i(/n.ss  thtrt'for  h<\  and  the  same  is  hen^hy,  in*'rrasr(L 
respectively,  as  follows  and  the  Secretary  of  the  Treasury 
is  ht^rehy  authorised  to  enter  into  contracts  for  the  comple- 
tion of  each  buildnnj  within  its  rt<s/hHirr  limit  (f  co-sf^ 
including  .sv^/^.  *  *  *  United  States  post-office  at  Sara 
toga  Springs,  New  York,  thirty-five  thousand  dollars." 

First,  is  there  anything  uncertain  as  to  the  cost  limit? 

In  nearly  all  the  other  items  in  the  law,  providing  for 
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increases  at  other  citietiJ,  the  amount  stated  isi  a  quantity  to 
be  added  to  a  lunip  sum  for  site  and  building,  or,  as  above 
expressed,  for  '"the  building  including  site." 

1  think  this  is  a  sufficient  indication  that  the  $35,000  is  to 

be  added  to  the  prior  cost  limit  of  both  site  and  building. 

It  is  ^'  the  limit  of  cost  heretofore  fixed  by  Congress  t/iere- 

for''^  (for  purchase  of  site  and  erection  of  building)  that  is 

•'hereby  increased     *     *     *     $35,000." 

But  it  ma}'  be  said,  if  the  act  of  1903  is  not  operative  and 
the  act  of  1902  is  absolutely  null  and  void  there  is  nothing 
to  increase  by  $35,000.  To  think  this  is  to  ignore  the 
nature  of  what  is  to  be  increased.  It  is  not  a  sum  appro- 
priated. It  is  a  measure;  and  as  though  Congress  had  said 
the  height  of  the  building  as  heretofore  fixed  should  be 
increased  20  feet.  As  there  is  no  other  ""limit  of  cost 
therefor"  that  Congress  could  have  intended  to  increase 
than  the  limit  stated  in  the  act  of  1903,  to  say  that  that 
limit  is  increased  by  $35,000  gives  us  a  definite  hmit,  fixed 
by  the  act  of  1906,  whether  the  act  of  1903  is  operative  or 
not.  Congress  could  have  said  the  limit  shall  be  ascertained 
by  adding  $35,000  to  a  limit  stated  in  a  certain  newspaper 
instead  of  referring  to  a  prior  law. 

The  limit  of  cost  being  definitely  given  by  the  act  of  1906 
and  in  no  way  dependent  upon  the  vitality  of  other  legisla- 
tion, can  we  say  that  that  act  also  authorizes  in  the  same 
independent  way  the  purchase  of  the  site  and  erection  of 
the  building^ 

The  language  following  the  fixing  of  the  limit  of  cost  for 
sites  and  buildings  in  the  various  cities  is,  ''and  the  Secre- 
tary of  the  Treasury  is  hcrthy  authorized  to  enter  into  con- 
tracts for  the  completion  of  each  of  said  buildings  within  its 
respective  limit  of  cost,  including  site." 

To  unqualifiedly  authorize  the  completion  of  a  building 
the  site  of  which  has  not  yet  been  purchased  and  saj*  what 
the  limit  of  cost  for  site  and  building  shall  be,  is  impliedly 
to  authorize  the  purchase  of  the  site,  since  the  building  can 
not  be  completed  until  the  site  is  first  purchased. 

It  may  be  said  the  completion  of  the  building  is  not  un- 
qualifiedly authorized,  since  there  is  a  reference  to  existing 
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.legislation  as  having  already  authorized  it,  and  this  last 
authorization  would  not  have  been  made  if  the  failure  of 
the  former  one  had  been  known. 

In  the  nature  of  things  as  already  suggested,  there  is  no 
reason  to  believe  that  Congress  would,  in  1906,  refuse  to 
carr}"  out  the  project  it  started  in  1902  and  approved  by  six 
or  seven  pieces  of  legislation,  including  appropriation  laws, 
l^ecause  the  site  was  not  purchased  prior  to  a  (certain  date  in 

1905.  But,  more  important  than  these  considerations,  is 
this:  Congress  can  not  be  presumed,  in  the  face  of  its  positive 
recital,  to  know  that  there  was  no  existing  legislation  author- 
izing the  purchase,  etc.,  but  it  can  and  is  to  be  presumed  to 
know  what  time  limit  the  act  of  1JK>2  provided,  and  is  further 
to  be  presumed  to  know  such  things  concerning  the  object 
it  is  legislating  about  as  that  the  site  had  not  been  purchased 
within  that  limit-  Nevertheless,  it  authorized  the  comple- 
tion of  the  building  and  fixed  the  limit  of  cost  for  site  and 
building. 

But  we  need  not  rely  upon  the  presumption  that  it  knew 
the  site  had  not  been  purchased  when  it  passed  the  law  of 

1906,  since  we  have  evidence  that  this  fact  was  brought  to 
the  attention  of  the  proper  committee;  and  we  need  not 
ignore  the  prevailing  and  unavoidable  method  of  legislating 
about  matters  of  business  detail  largely  b}'  committee 
rather  than  by  the  full  Congress.  On  February  2,  1906, 
the  Secretary  of  tlie  Treasury,  upon  request,  made  a  rei)ort 
addressed  to  the  chairman  of  the  Committee  on  Public 
Buildings  and  Grounds  of  the  House  of  Representatives, 
upon  H.  R.  3040,  introduced  December  5,  1905,  providing 
a  lump  sum  of  $150,000  for  the  purchase  of  the  site  and 
erection  of  the  building  at  Saratoga  Springs,  N.  Y.,  and 
said: 

^'  From  computation  made  in  this  Department  it  appears 
that  a  one-story  building  of  6,000  square  feet  ground  area, 
with  basement  and  attic,  is  sufficient,  and  that  a  fireproof 
building  of  the  dimensions  indicated,  including  fireproof 
vaults,  heating  and  ventilating  apparatus,  and  approaches, 
complete,  will  cost  $90,000.  It  is  estimated  that  a  suitable 
site  can  be  secured  for  $35,(K)0." 
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It  may  be  remarked  in  passing  that  $90,000  is  $20,000 
plus  $70,000,  the  limits  of  cost  given  in  the  act  of  1903  for 
the  site  and  building. 

Congress  having,  in  190^),  knowing  that  the  time  limit  of 
the  act  of  1902  had  expired,  and  that  no  site  had  been  pur- 
chased within  the  limit,  usipd  language  of  present  authoriza- 
tion, express  as  to  the  completion  of  the  building  and 
implying  authorization  as  to  the  site,  and  having  at  the 
same  time  fixed  definitely  the  limit  of  cost  for  site  and  build- 
ing, it  seems  to  me  we  should  treat  that  language  as  suffi- 
cient, without  aid  from  the  supposed  ''  existing  legislation.'^ 

In  Post niai<t('r-(Teii mil  v.  EavJij  (12  Wheat.,  146),  the 
Supreme  Court  says: 

''The  jurisdiction  of  the  district  courts  then  over  suits 
V)rought  by  the  Postmaster-Ciencral  for  debts  and  balances 
due  the  general  jjo^t-office  is  un(|uestioiiable.  Has  the  cir- 
cuit court  jurisdiction^  The  language  of  the  act  is  that 
the  district  court  shall  liave  cognizance,  concurrent  with  the 
courts  and  magistrates  of  the  several  States  and  the  circuit 
courts  of  the  United  Stiit(\s,  of  all  suit<,  etc.  What  is  the 
meaning  and  purport  of  the  words  '* concurrent  with''  the 
circuit  courts  of  the  United  States^  Are  they  entirely 
senseless^  Are  they  to  be  excluded  from  the  clause  in 
which  the  legislature  has  inserted  them,  or  are  they  to  be 
taken  into  view,  and  allowed  the  effect  of  which  they  are 
capable^  The  words  are  certainly  not  senseless.  They 
have  a  plain  and  obvious  meaning.  And  it  is,  we  think,  a 
rule  that  words  which  have  a  meaning  are  not  to  be  entirely 
disregarded  in  construing  a  statute.  We  can  not  under- 
stand this  clause  as  if  these  words  were  excluded  from  it. 
They,  perhaps,  manifest  the  opinion  of  the  legislature  that 
the  jurisdiction  was  in  the  circuit  courts;  but  ought,  we 
think,  to  be  construed  to  give  it,  if  it  did  not  previously 
exist. 

■:(•  *  *  *  * 

'•The  phrase  may  imply  that  power  was  previously  given 
to  the  other,  but  if.  in  fact,  it  had  not  been  given,  the 
words  are  ctipable  of  imparting  it.  If  they  are  susceptible 
of  this  construction,  they  ought  to  receive  it,  hecanse  they 
}rill  ofhencist'  he  fofalh/  tnoperaffrv.  or  will  contradict  the 
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other  parts  of  the  sentence,  which  shows  plainly  the  inten- 
tion, that  the  district  court  shall  have  coo^nizance  of  the 
subject,  and  shall  take  it  to  the  same  extent  with  the  ('ircuit 
courts. 

'*  It  has  been  said,  and  perhaps  truly,  that  this  section  was 
not  fi-amed  with  the  intention  of  vesting  jurisdiction  in  the 
circuit  courts.  The  title  of  the  act,  and  the  language  of 
the  sentence,  are  supposed  to  concur  in  sustaining  this  prop- 
osition. The  title  speaks  only  of  State  and  district  courts. 
But  it  is  well  settled  that  the  title  can  not  restrain  the 
enacting  clause.  It  is  true  that  the  language  of  the  section 
indicates  the  opinion  that  jurisdiction  existed  in  the  circuit 
courts  rather  than  an  intention  to  give  it,  and  a  mistaken 
opinion  of  the  legislature  concerning  the  law  does  not  make 
law.  But  if  this  mistuke  ])e  manifested  in  words  competent 
to  make  the  law  in  future,  we  know  of  no  principle  which 
can  deny  them  this  etFect.  The  legislature  may  pass  a 
declarator}'  a  t.  which,  though  inoperative  on  the  past,  may 
act  in  future.  This  law  expresses  the  sense  of  the  legisla- 
ture on  the  existing  law  as  plainly  as  a  declaratory  act,  and 
expresses  it  in  terms  capable  of  conferring  the  jurisdiction. 
We  think,  therefore,  that  in  a  case  plainly  within  the 
judicial  power  of  the  Federal  courts  as  prescribed  in  the 
Constitution,  and  plainly  within  the  general  policy  of  the 
legislature,  the  words  ought  to  receive  this  construction." 

I  am  of  opinion  that  you  are  authorized  by  the  act  of  1906 
to  acquire  the  site  and  erci't  the  building,  at  a  total  cost  of 
$125,000.  You  also  desire  to  know  whether  you  are  limited 
to  any  particular  amount  in  purchasing  the  site,  provided 
you  leave  enough  to  j)roperly  erect  the  building. 

You  undoubtedly  have  in  mind  the  division  made  in  the 
act  of  1903  between  site  and  building -$20,000  for  site  and 
$70,000  for  building. 

The  three  amo  ints  are  to  be  added  together  to  make  a 
limit  of  cost  '^  therefor" — for  site  and  building.  The  act  of 
UK)6  alone,  or  in  conjunction  with  the  prior  legislation, 
whether  in  force  or  not,  furnishes  no  rule  by  which  the 
$85,000  part  of  the  measure  should  be  divided  between  the 
site  and  building.  For  this  reason,  and  in  view  of  the  lan- 
guage concerning  the  limit  of  cost  of  site  (iml  building  and 
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concerning  '•the  building,  including  site,"  in  view  also  of 
the  fact  that  this  language  contemplated  the  usual  case,  of 
which  many  instances  follow,  of  a  limit  for  both  together,  I 
think  the  intent  was  to  ignore  the  previous  division  and 
substitute  a  lump  sum  limit  or  measure  for  both  site  and 
building. 

In  my  opinion,  therefore,  you  are  not  limited  as  to  the 
cost  of  the  site,  except,  as  you  suggest,  that  enough  should 
be  reserved  to  properly  erect  the  building. 
Respectfully, 

CHARLES  W.  RUSSELL, 

Acting  Att^yniey-  General. 
The  Secretary  of  the  Treasury. 


eight-hoi:r  law— construction  of  naval  vessei^ 

UNDER  CONTRACT. 

The  act  of  August  1, 1892  (27  Stat,  340),  limiting  the  hours  of  service  of 
laborers  and  niechanicH  employed  on  the  public  works  of  the  United 
States,  does  not  apply  to  vessels  under  construction  for  the  Navy  by 
contract  with  builder?  at  private  establishments. 

Materials  for  such  vea^els,  such  as  armor,  guns,  and  other  articles  ob- 
tained under  special  contracts,  are  a  furixori^  not  within  the  statute. 

Suggested,,  however,  that  the  words  "public  works"  can  not  be  re- 
stricted to  the  concei>tion  of  fixed  things,  such  as  land  and  structures 
thereon.  The  expression  is  used  in  river  and  harbor  acts  which  pro- 
vide for  ref)airfi  to  breakwaters  and  for  improving  rivers  according  to 
projects  submitted,  including,  probably,  dredging  and  deepening  of 
channels,  the  interest  of  the  Unite<l  States  therein  being  akin  in  per- 
manence and  completeness  to  title  to  real  estate  and  ownership  of 
fixed  structures. 

Suggested,  also,  that  there  is  a  tlifference  between  "public  work"  and 
"public  works,"  the  former  being  the  broader  term  and  including  the 
progress  or  activity,  and  the  latter  tlie  product  or  completed  thing. 

Opinion  of  August  24,  1892  (20  Op.,  454),  approvc^d  and  affirmed. 

Department  of  Justice, 

Affgmt  J,  1906, 

Sir:  Your  letter  of  July  '^3  .submits  the  question  whether 

the  act  of  August  1,  1892,  entitled  ''An  act  relating  to  the 

limitation  of  the  hours  of  daily   service  of  laborers  and 

mechanic's  employed  upon  the  public  works  of  the  United 
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States  and  of  the  District  of  Columbia"  (27  Stat.,  840)^ 
applies  to  labor  under  contract  for  the  construction  of  naval 
vessels.     The  act  provides: 

"That  the  service  and  employment  of  all  laborers  and 
mechanics  who  are  now  or  may  hereafter  be  emplo^^ed  by 
the  Government  of  the  United  States,  by  the  District  of 
Columbia,  or  by  any  contractor  or  sub  contractor  upon  any 
of  the  public  works  of  the  United  States  or  of  the  said 
District  of  Columbia  is  hereby  limited  and  restricted  to 
eight  hours  in  any  one  calendar  day,  and  it  shall  be  unlaw- 
ful for  any  officer  of  the  United  States  Government  or  of 
the  District  of  Columbia,  or  an}'  such  contractor  or  sub- 
contractor whose  duty  it  shall  be  to  employ,  direct  or  con- 
trol the  services  of  such  laborers  or  mechanics,  to  require 
or  permit  any  such  laborer  or  mechanic  to  work  more  than 
eight  hours  in  any  calendar  day  except  in  case  of  an  extra- 
oitiinary  emergency." 

Section  2  of  the  act  provides  a  penalty  for  violation  by  an 
officer  or  contractor,  and  section  3  excepts  from  the  opera- 
tion of  the  act  contracts  entered  into  prior  to  its  passage. 

The  question  therefore  is,  in  effect,  whether  the  phrase 
'^public  works  of  the  United  States,"  as  used  in  the  act  of 
August  1,  1892,  comprehends  vessels  under  construction  for 
the  Navy  by  contract  with  builders  at  private  establishments 
over  which  the  Government  has  no  executive  control  or 
supervision.  It  seems  that  various  vessels  are  under  con- 
struction in  accordance  with  the  requirements  of  the  act  of 
August  3, 1886  (24  Stat.,  215),  and  as  authorized  by  different 
annual  appropriation  acts  under  the  heading  *' Increase  of 
the  Navy;"  and  contracts  in  the  usual  form,  postponing 
acceptance  of  the  vessel  and  complete  title  in  the  (Jovern- 
ment  until  final  delivery,  have  accordingly  been  made  for 
the  construction  of  a  number  of  such  vessels  in  private 
establishments  of  shipbuilders. 

It  was  held  by  Attorney -General  Miller  (20  Op.,  454)  that 
the  act  of  1892  does  not  apply  to  the  case  of  a  contract  for 
furnishing  certain  materials  to  the  Government  for  use  in 
the  construction  and  equipment  of  public  buildings.  In 
another  opinion  (id.,  463)  Mr.  Miller  considers  the  case  of 
laborers  and  mechanics  employed   bv  the  Quartermaster's 
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Department  of  the  Army  upon  public  works,  and  also  of 
all  other  laborers  and  mechanics  employed  in  the  Quarter- 
master's Department  performing  the  usual  and  ordinary 
vservice  of  the  (character.  He  held  that  the  law  applies  gen- 
erally and  without  limitation  to  '*  public  works"  as  to  labor- 
ers and  mechanics  in  the  direct  employment  of  the  Govern- 
ment and  of  the  District  of  Columbia,  and  that  the  limita- 
tion as  to  pnhliv  worJi'H  applies  only  to  such  persons  as  arc 
in  the  employ  of  contractors  and  sub-contractors.  That 
case,  however,  did  not  at  all  involve  employment  under 
contractors  or  sub-con tructors. 

Mr.  (iriggs,  construing  the  act  of  August  13,  1894  (28 
Stat.,  27S),  •'  for  the  protection  of  persons  furnishing  mate- 
rial and  labor  for  the  construction  of  public  works,"  held 
that  that  act  does  not  refer  to  contracts  for  the  construction 
of  naval  vessels.     He  said  (23  Op.,  175): 

^'The  object  of  the  act  was  to  afford  a  better  method  for 
enforcing  against  the  contractor  the  claims  of  laborers  and 
material  men  who  had  done  work  or  furnished  material 
upon  property  actually  belonging  to  the  United  States,  such 
as  public  buildings  which  could  only  1k»  created  upon  land 
to  which  the  United  StJites  had  acquired  a  complete  title — 
fortifications,  river  and  harl)or  improvements,  and  such 
other  things  as  are  commonly  understood  under  the  desig- 
nation of  ^^  public  works."  *  *  *  The  statute  of  1894 
intended,  in  a  measure,  to  remedy  the  defect  in  the  means 
of  collection  at  the  disposal  of  laborers  and  material  men 
against  contractors  upon  such  works.  No  such  reason 
applies  to  cases  of  the  construction  of  a  specific  article  not 
attached  to  soil  the  title  of  which  is  in  the  United  States, 
but  which  is  a  mere  movable  article  the  whole  title  to  which 
rc^mains  in  the  contractor  until  its  completion  and  accept- 
ance by  the  (iovernment.'' 

A  similar  construction  has  recently  been  given  to  the  act 
of  lSi>4  by  the  Supreme  Court  of  New  York  in  the  case  of 
Bell  i\  Kmpire  State  Surety  Company,  not  yet  reported, 
where  the  court,  citing  Mr.  (iriggs'  opinion,  says: 

''The  materials  furnished  by  the  plaintiffs  under  their 
sub-contiact  do  not  come  within  the  purview  of  the  act  in 
question.     Neither   the   plaintiffs   nor   the   company  were 


Tike  Secretary  of  the  Navy,  33 

engaged  in  the  construction  of  any  public  building  or  the 
prosecution  or  completion  of  any  public  work  within  the 
meaning  of  the  law.  The  plaintiffs  were  furnishing  mate- 
rials to  a  private  corporation,  to  be  used  in  the  construction 
of  boats  which  afterwards  might,  or  might  not,  become  the 
propert}^  of  the  United  States  (xovernment.  *  *  *  The 
object  of  the  act  is  fully  subserved  by  construing  it  tc  relate 
to  the  construction  of  public  buildings  and  the  prosecution 
and  completion  of  public  works,  in  the  sense  that  they  belong 
to  and  are  the  property  of  the  public,  and  to  repairs  thereof." 

Undoubtedly  '^public  works'-  is  a  phrase  of  rather  wide 
signification,  and  it  has  not  been  precisel}^  and  fully  defined. 
As  shown,  Mr.  Miller  and  Mr,  Griggs  applied  it  to  public 
buildings,  and  Mr.  Griggs  to  river  and  harbor  improve- 
ments.    (Cf.  United  Staten  v.  Jefferwn,  60  Fed.  Rep.,  736.) 

In  20  Op.,  445,  a  timber  dry  dock  was  characterized  as 
^'a  valuable  and  permanent  improvement  of  real  estate 
belonging  to  the  United  States,"  and  it  was  held  that,  being 
solely  for  the  use  and  benefit  of  the  United  States,  it  was 
"to  be  regarded  as  one  of  the  *  public  works  of  the  United 
States'  under  this  eight-hour  law." 

^^The  term  'public  works'  is  defined  as  all  fixed  works 
-contracted  for  public  use,  as" railways,  docks,  canals,  water- 
works, roads,  etc.  [citing  Century  Dictionary]."  {^Ellia  v. 
Grand  Rapids,  82  N.  W.,  244;  123  xMich.,  567.) 

(See  also  Winters  v.  Duluth^  82  Minn.,  127.) 

The  titles  of  statutes  and  sub- headings  thereof  are  not  con- 
trolling, but  they  are  often  significant  and  persuasive. 
Besides  other  instances  which  might  be  given  in  this  matter, 
x^onsider  the  naval  appropriation  act  of  1905  (act  March  3, 
1905, 33  Stat,  1092, 1101,  1104,  1105,  1116),  where  there  are 
various  specific  appropriations  for  "public  works"  under 
the  Secretary,  under  the  different  bureaus,  and  under  the 
Marine  Corps,  while  new  construction  of  vessels  by  contract 
or  in  navy -yards  is  authorized  under  the  heading  "Increase 
of  the  Navy."  The  act  immediately  followmg  is  the  river 
and  harbor  act  of  that  year  (33  Stat.,  1117),  and  is  technically 
entitled  "An  act  making  appropriations  for  the  construc- 
tion, repair,  and  preservation  of  certain /mJ/zV?  workson  rivers 
and  harbors,  and  for  other  purposes." 
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By  this  it  is  suggested  that  the  term  ''public  works'"  can 
not  be  restricted  to  the  conception  of  a  fixed  thing,  land 
and  structures  thereon,  for  river  and  harbor  acts  not  only 
provide  for  ''  repairs  to  breakwater,"  for  example,  but  also 
"•'for  improving  said  river  in  accordance  with  the  project 
submitted,  etc.,  which  might  include  dredging  alone,  substan- 
tially, and  the  mere  deepening  of  a  channel.  In  such  a  case 
the  paramount  control  by  the  United  States  over  the  marine 
belt,  harbor  areas,  and  navigable  waters  is  akin,  in  the 
interest  created  and  in  its  permanence  and  completeness,  to 
a  title  to  real  estate  and  ownership  of  fixed  structures.  But 
it  is  also  true  that  ordinarily  harbor  and  channel  improve- 
ments by  dredging  and  deepening  involve  tributary  and  per- 
manent "'  works"  like  retaining  walls,  riprap,  mattresses,  etc. 

Without,  however,  attempting  authoritatively  to  delimit 
this  subject  and  say  what  things  are  embraced  in  the  term 
''public  works,"  1  am  very  certain  that  vessels  under  con- 
struction for  the  navy  establishment  are  not,  either  in 
common  acceptation  or  within  legal  intendments.  Mr. 
Griggs,  in  the  opinion  cited  above,  points  out  the  bearing 
upon  the  inquir}^  of  the  ordinary  contracts  for  construction 
which  have  been  substantially  uniform  for  a  long  period, 
the  title  to  the  vessel  remaining  in  the  contractor  until  its 
completion  and  acceptance  by  the  Government. 

The  contracts  affected  b}'  the  present  mquiry  provide  for 
a  Government  lien,  as  payments  on  account  are  made  for 
various  preliminary  trials  and  preliminary  and  conditional 
acceptance,  for  final  trial  and  acceptance,  and  for  forfeiture 
in  a  certain  contingency  and  the  vesting  of  title  in  the  Gov- 
ernment thereupon,  all  showing  that  complete  title  does  not 
rest  in  the  Government  until  the  conditions  and  covenants 
specified  are  fulfilled. 

In  a  case  involving  a  similar  point  {Clarkson  v.  jSteve7f8, 
106  U.S.,  505,  515-517)  the  Supreme  Court  has  held  that— 

'  'Accordingly,  we  are  of  opinion  that  the  fact  that  advances 
were  made  out  of  the  purchase  money,  accordmg  to  the  con- 
tract, for  the  cost  of  the  work  as  it  progressed  and  that  the 
Government  was  authorized  to  require  the  presence  of  an 
agent  to  join  in  certifying  to  the  accounts,  are  not  conclu- 
sive evidence  of  an  intent   that  the  property  in  the  ship 
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should  vest  in  the  United  States  prior  to  final  delivery. 
Indeed,  in  reference  to  the  latter  circumstance,  it  is  notice- 
able as  indicating  a  contrary  intention  that  the  authority  of 
the  inspecting  officer  ^as  expressly  limited,  so  that  it  should 
not  extend  to  a  right  to  judge  of  the  quality  and  fitness  of 
the  materials  or  workmanship,  such  matters  and  all  others 
concerning  the  performance  of  the  contract  being  reserved 
for  determination  after  the  completion  of  the  work  as  a  con- 
dition of  acceptance  and  final  payment.     *     *     * 

'*It  is  thus  apparent,  as  we  think,  from  these  stipulations 
that  the  vessel  wa.s  in  all  respects  to  be  at  the  risk  of  the 
builder  until,  upon  its  completion,  the  United  States  should 
accept  it  upon  final  examination  and  certificate  as  conform- 
ing in  every  particular  with  the  requirements  of  the  con- 
tract, and  answering  the  description  and  warranty  of  an 
efficient  steam  battery  for  harbor  defense,  shot  and  shell 
proof." 

That  opinion  quotes  the  rule  laid  down  in  Wllliama  v. 
Jachnan^  16  Gray,  514,  viz: 

'^  Under  a  contmct  for  supplying  labor  and  materials  and 
making  a  chattel  no  property  passes  to  the  vendee  till  the 
chattel  is  completed  and  delivered  or  ready  to  be  delivered. 
This  is  a  general  rule  of  law.  It  must  prevail  in  all  cases 
unless  a  contrary  intent  is  expressed  or  clearly  implied  from 
the  terms  of  the  contract." 

(See  also  United  States  v.  Ollinger^  55  Fed.  Kep.,  959.) 

Further,  the  uniform  construction  of  the  Navy  Depart- 
ment appears  to  have  been  that  neither  the  act  of  1892  nor 
the  act  of  1894  (supra)  applies  to  contracts  for  the  construc- 
tion of  vessels  for  the  Navy.  And,  finally,  it  seems  that 
various  bills  have  been  introduced  in  Congress  since  1892  to 
extend  the  eight-hour  limitation  of  the  work  of  laborers  and 
mechanics  to  the  performance  of  all  contracts  entered  into 
by  the  Government,  but  no  such  measure  has  been  enacted 
into  law.  If  that  is  the  proper  policy  of  the  Government 
and  ought  to  be  the  law,  it  is  for  Congress  in  the  exercise 
of  its  judgment  and  discretion  so  to  provide. 

A  distinction  is  manifest  under  certain  State  statutes  and 
decisions  between  '' public  work"  (in  the  singular)  and 
**  public  works,"  suggesting  generally  the  difference  between 
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the  process  or  activity  and  the  product  or  completed  thing. 
*' Public  work,"  therefore,  may  be  a  broader  conception 
than  ''  public  works."  But  it  is  not  necessary  to  pursue  that 
analysis  for  the  purposes  of  the  present  question,  because 
^'  public  works  "  is  the  phrase  used  in  all  Federal  statutes 
on  the  subject,  so  far  as  1  can  discover,  and  it  is  the  phrase 
used  in  the  act  of  1892. 

M,v  conclusion,  therefore,  is  that  the  act  of  August  1, 
1892,  limiting  the  hours  of  service  of  laborers'^  and  mechanics 
employed  on  the  public  works  of  the  United  States  and  of 
the  District  of  Columbia  does  not  apply  to  vessels  under 
construction  for  the  Nav}"  by  contract  with  builders  at  pri- 
vate establishments.  The  case  of  material  for  such  vessels, 
as,  for  instance,  armor,  guns,  and  other  articles  obtained 
under  special  contracts,  is  a  fartiari;  and,  besides,  rests 
fully  on  the  ruling  of  Attorney -General  Miller  in  20  Op., 
454,  as  above  cited,  which  is  hereby  expressl}^  approved  and 
affirmed. 

Verv  respectfully, 

HENRY  M.  HOYT, 

SoUcitor-  Genera/. 
Approved: 

W.  H.  MOODY. 

The  Skcretary  of  the  Navy. 


EIGHT-HOUR  LAW— CONTRACTORS  FURNISHING  QUARTER- 
MASTER'S  SUPPLIES. 

The  act  of  August  1,  1892  (27  Stat.,  340),  known  as  the  eight-hour  law, 
does  not  apply  to  contractors  furnishing  the  Quartermaster's  Depart- 
ment with  supplies. 

Departmknt  of  Justice, 

August  4,  1906, 
Sir:  Your  letter  of  July  25  asks  the  question,  Whether 
the  eight- hour  law  of  August  1, 1892  (27  Stat.,  840),  should 
be  construed  as  applying  to  contractors  furnishing  the  Quar- 
termaster's Department  with  supplies. 

I  have  the  honor  to  answer  your  question  as  follows:  The 
act  provides  — 

'^That  the  service  and  emi)loyment  of  all  laborers  and 
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mechanics  who  are  now  or  ma}'  hereafter  be  employed  by 
the  Government  of  the  United  States,  by  the  District  of 
Columbia,  or  by  anj'  contractor  or  sub-contractor  upon  any 
of  the  public  works  of  the  United  States  or  of  the  said  Dis- 
trict of  Columbia  is  hereby  limited  and  restricted  to  eight 
hours  in  any  one  calendar  day     *     *     *." 

in  20  Op.,  459,  Attorney-General  Miller  held  that  the 
law  applies  generally  to  laborers  and  mechanics  in  the  direct 
employment  of  the  Government  and  the  District,  and  that 
the  limitation  to  public  workn  applies  only  to  such  persons 
in  the  employ  of  contractors  (opinion  of  August  27,  1892). 

In  20  Op.,  454  (August  24,  1892),  there  was  a  contract  to 
furnish  certain  supplies  for  various  public  buildings.  Mr. 
Miller  held  that  the  law  did  not  apply  to  such  contracts. 
The  question  put  to  him  was:  '^  Whether  or  not  a  contract 
for  the  supply  of  the  above-named  articles  would  be 
embraced  within  the  provisions  of  the  so-called  eight-hour 
law  (approved  August  1,  1892)  under  the  designation  of 
'public  works.'"    Mr.  Miller  said: 

"'From  your  statement  of  facts  it  does  not  appear  that 
the  persons  who  furnish  the  lock  boxes,  lock  drawers,  etc., 
are  to  do  any  work  upon  the  public  buildings.  So  far  as 
appears,  they  simply  contract  to  deliver  to  the  Government, 
at  the  freight  depot  at  the  various  points  of  destination, 
the  goods  in  question.  In  other  words,  their  contract  is  a 
contmct  for  the  furnishing  of  materials  to  be  used  in  public 
buildings  and  not  for  the  service  and  employment  of  labor- 
ers or  mechanics  to  be  employed  upon  such  buildings.  To 
bold  that  in  purchasing  materials  to  be  used  in  the  erection 
and  fittmg  up  of  public  buildings  the  requirement  that  such 
materials  shall  only  have  been  manufactured  by  persons 
working  eight  hours  a  day  would  render  this  law  impossible 
of  execution.  If  the  law  is  applicable  to  the  goods  you 
name,  it  is  not  seen  why  it  would  not  be  equally  applicable 
to  a  purchase  of  spikes,  nails,  lumber,  brick,  etc.,  entering 
into  the  construction  of  Government  buildings." 

In  an  opinion  which  1  have  just  rendered  to  the  Secretary 
of  the  Navy  [ante,  p.  30],  regarding  the  application  of  this 
law  to  the  construction  of  vessels  for  the  Navy  under  con- 
tract with  private  establishments,  it  is  held  that  the  law  is 
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not  applicable  to  such  a  contract,  and  also  that  the  furnish- 
ing of  equipment  and  material  for  such  vessels — as,  for 
instance,  armor,  guns,  etc. — under  special  contract  is  not 
embraced  within  the  law. 

The  case  presented  by  you  appears  to  me  to  be  clearer 
even  than  the  foregoing  cases,  for,  presumably,  quarter- 
master's supplies  for  the  use  of  the  Army  are  such  as,  gen- 
erally speaking,  are  consumed  sooner  or  later  in  the  using. 
In  the  opinion  to  the  Secretary  of  the  Navy  just  cited  I 
followed  Mr.  Miller's  opinion  of  August  24,  1892  {tit  sup.). 
1  again  approve  that  opinion,  and  therefore  have  the  honor 
to  answer  your  question  in  the  negative. 
Very  respectfully, 

HENRY  M.  HOYT, 
Acting  Attorney-  OeneraL 

The  Secretary  of  War. 


COMMISSARY  STORES-ANNUAL  REPORTS  OF  SALES. 

Section  5  of  the  act  of  June  30,  1906  (34  Stat,  763),  requiring  the  heads 
of  Executive  Departments  or  other  Government  establishments  to 
furnish  the  Secretary  of  the  Treasury  annually  a  statement  of  all 
money  received  by  them  during  the  previous  fiscal  year,  arising  from 
proceeds  of  public  property,  applies  to  sales,  and  purchases  from  the 
proceeds  of  sales,  of  commissary  stores,  under  section  3618,  Revised 
Statutes,  and  the  act  of  March  3,  1875  (18  Stat.,  410). 

Department  of  Justice, 

August  8,  1906. 

Sir:  1  have  received  your  request  for  an  opinion  as  fol- 
lows: 

''  By  section  5  of  the  act  of  Congress,  approved  June  30, 
1906  (34  Stat.,  763),  it  is  provided  as  follows: 

"  'Hereafter  the  Secretary  of  the  Treasury  shall  require, 
and  it  shall  be  the  dut}'^  of  the  head  of  each  Executive  De- 
partment or  other  Government  establishment  to  furnish 
him,  within  thirt}'  days  after  the  close  of  each  fiscal  year  a 
statement  of  all  money  arising  from  proceeds  of  public 
property  of  any  kind  or  from  anj'  source  other  than  the 
postal  service,  received  by  said  head  of  Department  or  other 
Government  establishment  during  the  previous  fiscal  year 
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for  or  on  account  of  the  public  service,  or  in  any  other  man- 
ner in  the  discharge  of  his  official  duties  other  than  as  salary 
or  compensation,  which  was  not  paid  into  the  General 
Treasury  of  the  United  States,  together  with  a  detailed 
account  of  all  payments,  if  any,  made  from  such  funds  dur- 
ing such  year.  All  such  statements,  together  with  a  simi- 
lar statement  applying  to  the  Treasury  Department,  shall  be 
transmitted  by  the  Secretary  of  the  Treasury  to  Congress 
at  the  beginning  of  each  regular  session/ 

''Under  section  3618  of  the  Revised  Statutes,  as  amended, 
the  proceeds  of  the  sales  of  commissary  stores  are  exempt 
from  being  covered  into  the  Treasur}-. 

"Under  the  act  of  March  3,  1875  (18  Stat.,  410),  au- 
thority of  law  is  given  for  the  use  of  funds  appropriated  for 
the  subsistence  of  the  Army,  for  the  purchase  of  stores  for 
sale  to  officers  arid  enlisted  men,  and  under  the  same  act 
it  is  provided  that  the  proceeds  of  the  sales  of  subsistence 
supplies  shall  hereafter  be  exempt  from  being  covered  into 
the  Treasury  and  shall  be  immediately  available  for  the 
purchase  of  fresh  supplies.  Under  the  workings  of  this 
law,  stores  for  sale  are  purchased  and  when  sold  an  addi- 
tional amount  bought  from  the  proceeds  of  such  sales.  In 
other  words,  purchases  are  made  several  times  from  the 
original  amounts  derived  from  the  appropriation,  the  pro- 
ceeds of  sale  of  which  when  returned  are  placed  to  the 
credit  of  disbursing  officers,  but  do  not  revert  to  the  Treas- 
ury, and  thus  by  the  return  of  the  money  and  repurchase  of 
other  stores  and  the  resale  of  these  new  stores  an  erroneous 
impression  is  given  that  a  very  large  sura  of  money  is  used 
in  the  purchase  of  sale  stores.  The  report  of  the  Commis- 
sary-General for  the  fiscal  year  ending  June  30, 1905,  shows 
that  the  amount  received  from  sales  of  stores  during  the 
fiscal  year  and  taken  up  for  immediate  disbursement  amounted 
to  $2,501,437.44,  which  is  a  sum  arrived  at  by  counting  the 
gross  amount  of  sales  made.  The  amount  originally  ex- 
pended for  these  stores  was  probably  from  one-fifth  to  one- 
tenth  of  the  amount  received  from  the  sale  of  same,  but  was 
reexpended  from  five  to  ten  times,  and  the  stores  sold  the 
same  number  of  times,  making  this  aggregate.  These  sales 
take  place  at  posts  in  all  quarters  wherever  a  garrison  of 


40         OoDimwsary  Storeft — Annual  Eepi/rts  of  Sales, 

United  States  troops  is  stationed.  It  will  appear  therefore 
that  a  report  is  made  of  the  amount  received  from  sales  of 
stores  during  the  fiscal  year  and  taken  up  for  immediate 
disbursement.  The  section  above  quoted  requires  a  report 
to  be  made  within  thirty  days  after  the  close  of  the  fiscal 
year.  To  comply  with  same  it  would  be  necessary  to  receive 
the  reports  from  all  the  widely  scattered  posts  over  the 
world,  which  reports  from  many  of  the  posts  it  would  be 
impossible  to  receive  within  thirty  days  after  the  close  of 
the  fiscal  year.  So  that  if  this  feature  of  the  law  is  to  be 
complied  with  it  will  be  necessary  to  have  the  reports  from 
Porto  Rico,  Alaska,  Hawaiian  Islands,  and  the  Philippine 
Islands  cabled  from  each  post  immediately  after  the  30th  of 
June,  and  such  enable  would  practically  have  to  be  an  entire 
transcript  of  the  monthly  reports  forwarded  from  the  posts, 
and  the  expense  of  such  cabling  would  be  enormous. 

"The  law  requires  detailed  accounts  of  all  payments  made 
from  funds  which  are  the  proceeds  of  sales.  As  above 
stated,  such  funds  lose  their  identity  when  they  are  placed 
to  the  creditof  various  disbursing  officers,  becoming  absorbed 
on  the  books  of  the  sub-treasuries  and  United  States  deposi- 
taries with  the  funds  which  have  been  advanced  to  those 
officers  from  the  Treasury  Department  or  other  sources, 
and  to  comply  with  the  law  would  require  as  many  separate 
accounts  current  as  there  are  separate  origins  from  which 
the  funds  are  obtained,  and  it  would  appear  that  the  objects 
of  section  3618  and  the  act  of  March  3,  1875,  would  be 
frustrated. 

''To  illustrate  further  how  this  matter  applies  at  posts  all 
over  the  country:  The  post  commissary  has  to  pay  for  the 
fresh  beef  and  fresh  vegetables  delivered  at  the  post,  and 
we  may  estimate  that  such  payments  would  require  the  sum 
of  $700.  His  records  show  that  he  may  expect  to  make 
sales  of  about  $300  a  month;  and  that  he  would  have  to  pay 
about  $100  as  commutation  of  rations  to  enlisted  men  tmvel- 
ing  under  orders,  men  on  furlough,  sick  in  hospital,  and 
hospital  nurses;  all  of  which  objects  are  provided  for  in  the 
appropriation  bill.  He  would,  therefore,  need  $500  to  meet 
his  obligations  at  the  end  of  the  month,  which  amount  he 
requests  to  be  placed  to  his  credit  in  a  designated  depositary 
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by  the  chief  commissary  of  the  Department;  which  amount 
is  so  placed,  being  funds  which  had  been  advanced  to  the 
chief  commissar}',  either  directly  through  the  Treasury  or 
received  by  him  from  a  purchasing  commissary:  which 
funds  had  either  been  advanced  to  the  purchasing  commis- 
sary directly  from  the  Treasury  or  consist,  in  part,  of  some 
funds  which  have  been  turned  in  to  him  from  proceeds  of 
sales.  At  the  end  of  the  month  the  post  commissary  draws 
his  check  for  the  $600,  pays  the  voucher  for  the  beef  and 
the  balance  in  cash  from  funds  received  from  sales.  In  case 
there  is  any  balance  of  these  funds  received  from  sales,  he 
deposits  this  in  a  depositary  to  his  credit,  and  later  on,  if 
that  balance  is  not  required,  it  is  invoiced  to  the  chief  com- 
missary, who,  in  turn,  later  ma}'  invoice  it  to  a  purchasing 
commissary,  by  whom  it  is  used  for  the  purchase  of  new 
supplies  under  the  authority  of  the  section  above  quoted. 

*'In  view  of  those  apparently  insupei-able  difficulties  under 
the  present  method  of  accountability,  and  in  view  also  of 
the  provisions  of  section  3618  of  the  Revised  Statutes  and 
the  act  of  March  3,  1875  (18  Stat,  410),  I  have  the  honor 
to  request  that  you  will  advise  this  Department  as  to  whether 
section  5  of  the  act  of  June  30,  1906,  above  quoted,  applies 
to  sales  and  purchases  from  the  proceeds  of  such  sales  of 
commissary  stores  under  section  3618,  Revised  Statutes,  and 
said  act  of  March  3,  1875." 

1  recognize  the  difficulties  you  speak  of  and  the  somewhat 
unusual  nature  of  the  dealings  with  the  funds  in  question, 
but  I  seQ  no  impossibility  in  the  way  of  complying  with  the 
act  of  Congress,  supposing  it  intended  to  apply  to  such 
funds  as  these,  nor  do  I  see  any  reason  to  believe  that  it 
was  not  so  intended.  So  far  as  the  returns  from  distant 
places  are  concerned,  the  law  should  l>e  complied  with  as 
nearly  as  reasonably  may  be  m  the  matter  of  time  and  the 
returns  sent  by  mail.  They  will  be  received  m  ample  time 
for  the  report  to  Congress  at  the  beginning  of  the  session 
in  December.  It  may,  and  doubtless  will,  be  necessary  to 
alter  some  of  the  methods  of  proceeding  you  speak  of. 

Congress  has  made  no  exceptions  and  we  can  not  make 
any.  It  desires  to  know  how  wisely  or  unwisely  the  money 
not  covered  into  the  Treasury  is  expended  and  to  know  this 
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in  detail;  also  to  know  how  much  of  it  there  is  and  what 
needs  are  supplied  by  the  use  of  it. 

I  am  of  opinion,  therefore,  that  section  5  of  the  act  of 
J  une  30,  1906,  does  apply  to  sales  and  purchases  from  the 
proceeds  of  sales  of  commissary  stores  under  Revised  Stat- 
utes 3618  and  the  act  of  March  3,  1875. 
Respectfully, 

CHARLES  W.  RUSSELL, 

Acting  Attorney-  General. 
The  Secretary  of  War. 


CONTRACT  LABOR—RAILROAD  TRACK  LABORERS. 

Ordinary  laborers,  commonly  employed  in  the  construction  and  maln- 
tenahce  of  the  tracks  of  railroads,  are  not  '*  skilled ''  laborers  within 
the  meaning  of  section  2  of  the  act  of  March  3,  1903  (32  Stat,  1214), 
and  may  not  be  imported  into  this  country  under  contract  in  any 
event. 

Department  of  Justice, 

August  16,  1906. 

Sir:  In  your  letter  of  the  14th  instant  you  state  that  the 
following  questions  have  arisen  in  your  Department  in  con- 
nection with  the  administration  of  the  alien  contract  labor 
laws  and  ask  for  an  expression  of  my  opinion  thereon. 

''1.  Are  ordinary  hands,  commonly  employed  in  the  con- 
struction and  maintenance  of  the  tracks  of  railroads, 
** skilled"  laborers  within  the  meaning  of  the  term  as  used 
in  section  2  of  the  immigration  act  of  March  3,  1903? 

"2.  If  they  are  not  skilled  laborers,  can  such  laborers  be 
imported  into  this  country  under  contract  in  any  event?" 

Prior  to  1885  the  practice  was  quite  general  for  contract- 
ors, either  directly  or  through  agents,  to  import  into  this 
countr}^  large  numbers  of  aliens  under  contract  to  perform 
labor  or  service  here.  The  immigrants  thus  brought  to  our 
shores  were,  as  a  rule,  greatly  inferior  to  those  who  volun- 
tarily came  here,  and  the  result  was  the  displacement  of  our 
more  intelligen  t  American  laborers  with  aliens  who  were  will- 
ing to  live  under  far  less  favorable  conditions  and  to  accept 
a  less  wage.  Congress  was  appealed  to  and,  after  a  very 
thorough  discussion,  the  contract  labor  law,  so-caMed,  of 
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1885  was  enacted.  (23  Stat. ,  332. )  The  applicable  portions 
of  sections  1  and  5  of  that  act  are  as  follows: 

"  Section  1.  That  from  and  after  the  passage  of  this  act  it 
shall  be  unlawful  for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to  prepay  the  trans- 
portation, or  in  any  way  assist  or  encourage  the  importa- 
tion or  migration  of  any  alien  or  aliens,  an}'^  foreigner  or 
foreigners,  into  the  United  States,  its  Territories,  or  the 
District  of  Columbia,  under  contract  or  agreement,  parol 
or  special,  express  or  implied,  made  previous  to  the  impor- 
tation or  migration  of  such  alien  or  aliens,  foreigner  or 
foreigners,  to  perform  l^xhm*  irr  «<f;wV(5  of  any  kind  in  the 
United  States,  its  Territories,  or  the  District  of  Columbia. 

*'Sec.  6.  *  *  *  nor  shall  this  act  be  so  construed  as 
to  prevent  any  person,  or  persons,  partnership,  or  corpora- 
tion from  engaging,  under  contract  or  agreement,  skilled 
workmen  in  foreign  countries  to  perform  labor  in  the  United 
States  in  or  upon  any  new  industry  not  at  present  established 
in  the  United  States:  Provided^  That  skilled  labor  for  that 
purpose  can  not  be  otherwise  obtained." 

Mr.  Foran,  a  member  of  the  Committee  on  Labor  in 
charge  of  the  bill,  in  a  discussion  on  the  floor  of  the  House, 
in  defining  the  objects  of  the  bill,  said: 

"Its  object  is  to  restrict  and  prohibit  the  importation  of 
foreigners  to  this  country  under  contract  to  perform  labor 
here.  That  is,  its  object  is  to  prevent  and  prohibit  men 
whose  love  of  self  is  above  their  love  of  countr}'  and  human- 
ity from  importing  into  this  country  large  bodies  of  foreign 
laborers  to  take  the  places  of  and  crowd  out  American  labor- 
ers. It  also  prohibits  the  importation  of  skilled  loor^kmen 
to  take  the  place  of  American  skilled  artisans,^'^  [Cong. 
Rec,  vol.  15,  p.  5349.] 

In  the  Senate  the  exception  in  section  5  of  the  act  in  favor 
of  skilled  laborers  for  new  industries  received  careful  con- 
sideration. During  the  discussion  of  a  motion  to  strike  out 
the  exception  Senator  Blair  said: 

"The  Senate  and  Senator  perhaps  will  observe  that  the 
proposition  which  he  moves  to  strike  out  is  one  which  re- 
serves to  the  country,  to  capital  and  to  labor  alike,  the 
opportunity  for  the  establishment  of  such   industries,   if 
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there  are  any,  as  do  not  already  exist  in  our  country,  and 
leaves  open  the  power  to  American  capital  and  enterprise 
and  to  American  labor  to  secure  from  foreign  countries  the 
necessary  skilled  workmen  to  establish  a  new  industry  and 
to  instruct  the  American  laborer  in  the  secrets  and  mysteries 
of  the  art.  It  has  no  application  where  the  industry  is 
already  established  in  this  country.  It  does  not  reach  the 
iron  industry  nor  the  glass  industry,  nor  any  other  industry 
which  now  flourishes  upon  American  soil.  It  simply  gives 
us  the  opportunity  to  establish  new  industries  if  there  should 
be  any  occasion  to  do  so,  and  thus  affords  the  opportunity 
for  additional  investment  of  American  capital  and  the  em- 
ployment of  American  labor."  [Cong.  Rec,  vol.  16,  part 
2,  p.  1622.] 

It  was  not  questioned  in  either  House  that  the  law  was 
designed  to  exclude  and  did  exclude  skilled  as  well  as  unskilled 
conti-act  laborers.  A  careful  analysis  of  the  act  and  an  ex- 
amination of  the  debates  and  reports  in  Congress  relative 
thereto  lead  to  the  conclusion  that  it  was  intended  to  draw 
a  distinction  between  common  unskilled  labor  and  skilled 
labor.  Did  the  language  used  in  the  act  effectuate  the  intent 
of  Congress?  And  if  not,  has  subsequent  legislation  re- 
moved any  doubt  that  may  have  been  entertained  as  to  the 
meaning  of  the  original  act^ 

The  Supreme  Court  evidently  thought  the  act  divided 
labor  into  two  classes,  for  the  court  intimated  in  the  Holy 
Trinity  Church  case  (143  U.  S.,  457)  and  in  the  Laws  ca^e 
(163  U.  S.,  258)  that  the  act  was  intended  to  apply  only  to 
''  unskilled  labor."  That  question,  however,  was  not  before 
the  court  in  either  case. 

In  the  Trinity  Church  case  the  question  decided  was  that 
Congress,  in  the  enactment  of  this  law,  did  not  have  in 
mind  "any  purpose  of  staying  the  coming  into  this  country 
of  ministers  of  the  gospel,  or  indeed  of  any  class  whose  toil 
is  that  of  the  brain."  And  in  the  Laws  case  the  decision  of 
the  court  was  that  an  alien  chemist  belonged  to  a  recognized 
profession,  and  therefore  was  specifically  exempt  from  the 
operation  of  the  statute. 

Subsequently  the  subject  again  engaged  the  attention  of 
Congress,  and  the  act  of  March  3,  1903  (32  Stat.,  1213) 
resulted. 
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Section  2  of  that  act  provides,  int&r  alia^  that  skilled 
labor  may  be  imported  if  labor  of  like  kind  unemployed 
can  not  be  found  in  this  country. 

Section  4  provides: 

*'That  it  shall  be  unlawful  for  any  person,  company,  part- 
nership, or  corporation,  in  any  manner  whatsoever,  to  pre- 
pay the  tmusportation  or  in  any  way  to  assist  or  encourage 
the  importation  or  migmtion  of  any  alien  into  the  United 
States,  in  pursuance  of  any  offer,  solicitation,  promise,  or 
agreement,  parol  or  special,  express  or  implied,  made  pre- 
vious to  the  importation  of  such  alien  to  perform  labor 
or  service  of  any  kind,  nkUled  or  foi^klllM^  in  the  United 
States." 

The  words  '^skilled  or  unskilled,"  it  will  be  seen,  do  not 
appear  in  the  corresponding  section  of  the  original  act. 
Their  insertion,  especially  after  the  language  used  by  the 
court  in  the  two  cases  above  referred  to,  is  significant  and 
controlling  as  to  the  intent  of  Congress. 

The  Century  Dictionary  defines  skilled  and  unskilled  labor 
as  follows: 

*•  Skilled  labo7'  is  that  employed  in  arts  and  handicmfts 
which  have  to  be  learned  by  apprenticeship  or  study  and 
practice.  Unskilled  laln/r  is  that  requiring  no  preparatory 
training." 

The  Standard  Dictionary  (Twentieth  Century  edition) 
de&nes  skilled  as  ''having  or  demanding  skill,  especially  that 
obtained  by  long  practical  experience;  expert;  proficient; 
as,  skilled  workmen;  skilled  labor." 

It  is  not  difiScult  to  perceive  why  Congress  originally 
should  have  excepted  from  the  operation  of  the  law  alien 
skilled  laborers  whose  services  were  required  on  new  indus- 
tries and  whose  coming  did  not  in  any  wa}'  disturb  Ameri- 
can labor.  The  skilled  laborer  is,  as  a  rule,  far  more 
intelligent  and  independent  than  the  unskilled  laborer.  It 
would  be  practical ly  impossible  for  contractors  and  foreign 
agents  to  get  together  and  control  a  large  number  of  intelli- 
gent, skilled  artisans,  while  no  difiiculty  would  be  experi- 
enced in  contracting  abroad  for  large  numbers  of  ignorant 
and  servile  unskilled  lalwrers.  It  is  probable  experience 
demonstrated  that  very  few  skilled  laborers  were  brought  to 
this  country  under  the  provisions  of  section  5  of  the  act  of 
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1885.  For  this  reason  when  the  law  canie  to  be  amended  in 
1903  it  was  not  deemed  necessary  to  limit  the  exception  to 
its  operation  to  new  industries,  as  was  the  case  in  the  origi- 
nal act.  In  other  words.  Congress,  recognizing  the  vast 
difference  between  skilled  and  unskilled  labor,  concluded 
that  it  might  with  perfect  safety  permit  skilled  labor  to  be 
impoi'ted  in  all  cases  where  ''labor of  like  kind  unemployed 
could  not  be  found  in  this  country."  But  no  such  exception 
was  made  in  favor  of  the  importation  of  unskilled  labor. 
Indeed,  to  rule  otherwise  would,  in  effect,  nullify  the  whole 
law. 

The  act  was  designed  and  intended  for  the  protection  and 
security  of  the  American  laborer,  whose  welfare  every 
patriotic  citizen  is  bound  to  promote.  Laws  designed  for 
his  benefit  should,  if  possible,  be  so  construed  as  to  effec- 
tuate rather  than  retard  the  objects  for  which  they  were 
enacted. 

The  legislation  with  which  we  are  now  concerned  has  been 
on  the  statute  books  in  substantially  its  present  form  for 
more  than  twenty  years.  As  previously  pointed  out,  the 
original  act  divided  labor  into  two  classes — skilled  and  un- 
skilled. It  first  denounced  the  bringing  in  of  either  class 
under  contract.  For  reasons  of  public  policy  Congress 
then  excepted  from  the  operation  of  the  law  skilled  labor 
on  new  industries.  The  courts  having  intimated  that  the 
law  was  designed  to  appl}^  to  unskilled  labor  only.  Congress 
took  occasion  to  make  clear  its  intent.  The  act  of  1903 
contains  the  unequivocal  provision  that  the  act  shall  apply 
to  skilled  as  well  as  unskilled  labor.  In  this  act,  which  is 
now  in  force,  the  distinction  between  the  two  classes  of 
labor  is  still  maintained.  It  is  therein  provided  that  neither 
class  shall  be  brought  in  under  contract.  No  exception 
whatever  is  contained  in  the  act  in  respect  to  unskilled 
labor,  but  it  is  provided  that  skilled  labor  may  be  imported 
under  certain  conditions.  That  there  is  a  difference  in  fact 
and  in  law  between  skilled  and  unskilled  labor  is  too  plain 
to  admit  of  argument. 

It  must  also  be  presumed  that  Congress  was  mindful  of 
this  difference  in  the  enactment  of  this  law.  It  is  certainly 
not  for  the  executive  department  of  the  Government  to 
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nullify  the  will  of  Congress  by  declining  or  failing  to  give 
the  words  of  the  act  their  natural  and  logical  import. 
EJspecially  is  this  true  in  a  case  involving  the  welfare  of 
such  a  very  large  number  of  our  own  citizens.  Moreover, 
it  does  not  appear  that  since  the  enactment  of  this  law  in 
1885  it  has  ever  before  been  contended  that  unskilled  alien 
contract  labor  could  legally  be  imported. 

The  determination  of  the  question  as  to  what  is  skilled 
and  what  unskilled  labor  within  the  meaning  of  the  law 
rests  largely  with  you.  I  entertain  no  doubt,  however, 
that  ^'ordinary  hands,  commonly  employed  in  the  construc- 
tion and  maintenance  of  the  tracks  of  railroads,"  are  not 
skilled  laborers  within  the  meaning  of  the  immigration  act 
of  March  3, 1903.  Having  reached  the  conclusion  that  they 
are  not  skilled  laborers,  it  follows  from  what  I  have  pre- 
viously said  that  such  laborers  may  not  "be  imported  into 
this  country  under  contract  in  any  event." 
Ver}'^  respectfully, 

CHARLES  H.  ROBB, 

Acting  Attorney-  General. 

The  Secretary  of  Commerce  and  Labor. 


REDUCED  RAILWAY  RATES— RECLAMATION  SERVICE 
EMPLOYEES. 

There  is  no  provision  in  the  act  to  regulate  commerce  (act  of  February 
3,  1887,  24  Stat.,  379),  or  in  its  various  amendments,  which  justifies 
the  granting  of  reduced  rates  by  railroads  to  employees  of  the  Recla- 
mation Service  and  dependent  members  of  their  families  and  servants 
accompanying  them,  and  laborers  destined  for  work  in  that  service. 

If  railroads  accord  these  reduced  rates,  they  will  be  obliged  to  grant  the 
same  rates  to  the  public  in  general  in  order  to  avoid  a  violation  of 
section  2  of  the  act  of  June  29,  1906  (34  Stat.,  584,  587). 

Department  of  Justice, 

Septeiaher  8,  1906. 
Sir:  I  beg  to  answer  hereby  the  following  inquiries  of 
your  letter  of  August  25,  which  arise  upon  an  existing 
arrangement  between  the  Reclamation  Service  of  the  Geo- 
logical Survey  and  certain  railroads  west  of  Chicago: 

''First.  Is  it  legal  to  classify  the  employees  of  the  Rec- 
lamation Service,  dependent  members  of  their  families,  and 
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servants  accompanying  them,  when  tFaveling  at  their  own 
expense,  and  accord  them  less  rates  than  the  public? 

"Second.  Is  it  legal  to  classify  the  laborers  in  parties  ot 
Hve  or  more  on  one  ticket  and  accord  less  rates  for  them 
than  for  the  public? 

"Third.  If  the  milroads  accord  these  reduced  rates,  will 
they  have  to  grant  the  same  rates  to  the  public  generally  C^ 

It  seems  that  under  the  arrangement  in  question  special 
rates  are  granted  for  the  transportation  of  the  employees 
of  the  Reclamation  Service,  dependent  members  of  their 
families,  and  servants  accompanying  them,  when  traveling 
at  their  own  expense,  and  for  laborers  moving  from  labor 
centers  to  work  on  irrigation  projects. 

The  interstate-commerce  act,  as  amended  by  the  act  of 
June  29,  1906,  provides  (section  2,  amending  section  6  of  the 
previous  act  of  March  2,  1889,)  that  every  common  carrier 
subject  to  the  act  shall  file  with  the  Interstate  Commerce 
Commission  and  print  and  keep  open  to  public  inspection 
schedules  of  all  mtes,  fares,  and  charges  for  transportation: 
that  no  change  shall  be  made  in  the  schedules  thus  filed 
and  published  and  in  force  except  after  thirty  days'  notice 
to  the  Commission  and  to  the  public: 

"Nor  shall  any  carrier  charge  or- demand  or  collect  or 
receive  a  greater  or  less  or  different  compensation  for  such 
transportation  of  passengers  or  property,  or  for  any  service 
in  connection  therewith,  between  the  points  named  in  such 
tariffs  than  the  rates,  fares,  and  charges  which  are  speci- 
fied in  the  tariff  filed  and  in  effect  at  the  time;  nor  shall  any 
carrier  refund  or  remit  in  any  manner  or  by  any  device 
any  portion  of  the  rates,  fares,  and  charges  so  specified, 
nor  extend  to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportiition  of  passengers  or  property, 
except  such  as  are  specified  in  such  tariffs." 

In  time  of  actual  or  threatened  war  preference  and  pre- 
<*edence  shall  be  given  to  the  transportation  of  troops  and 
material  of  war. 

Section  22  of  the  original  interstate-commerce  act  (Feb- 
ruary 3, 1887,  24  Stat.,  '^79),  as  amended  by  section  9  of  the 
act  of  March  2, 1889  (25  Stat.,  855),  and  the  act  of  February 
8,  1895  (28  Stilt.,  643 j,  which  was  not  amended  by  the  rate 
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act  of  June  29,  1906,  creates  the  following  exceptions  to  the 
carriage  of  passengers  and  freight  without  preference,  viz: 

"That  nothing  in  this  act  shall  prevent  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  State,  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute 
and  homeless  persons  transported  by  charitable  societies, 
and  the  necessary  agents  employed  in  such  transportation, 
or  the  issuance  of  mileage,  excursion,  or  commutation  pas- 
senger tickets." 

Nothing  in  the  act  is  to  be  construed  to  prohibit  reduced 
rates  for  ministers  of  religion,  or  to  municipal  governments 
for  the  transportation  of  indigent  persons,  or  to  inmates  of 
national  or  State  soldiers'  and  sailors'  homes. 

That  section  and  section  1  of  the  rate  act  of  1906  pro- 
vide for  free  carriage  to  railroad  officers  and  employees  and 
to  certain  other  persons,  being  generall}'^  the  ^me  classes 
as  are  excepted  by  the  provisions  for  reduced  rates.  But 
the  act  mentions  no  other  persons  who  may  receive  reduced 
rates,  and  the  only  exceptions  in  favor  of  the  Government 
are  those  above  specified  relating  to  the  transportation  of 
troops  and  materials  of  war  and  of  property  for  the  United 
States  Government. 

An  opinion  of  the  Attorney-General  of  April  25,  1905 
(25  Op.,  408),  held  that  materia  and  m^achlnery  used  for 
work  upon  irrigation  systems  in  the  West,  being  property 
which  entered  into  the  construction  of  a  public  work  of  the 
United  States,  were  entitled  to  reduced  rates  as  agreed  upon 
between  the  railroad  companies  concerned  and  the  Govern- 
ment so  long  as  the  Government  received  the  whole  benefit 
of  the  concession. 

.  An  opinion  of  Mr.  Cooley,  Chairman  of  the  Interstate 
Commerce  Commission,  dated  April  18, 1887  (1 1.  C.  C,  15), 
held  that  the  transportation  of  supplies  for  the  Indian  service 
was  the  carriage  of  property  ''for  the  United  States"  within 
the  meaning  of  section  22  and  was  not  subject  to  the  regular 
published  rates. 

In  view  of  the  foregoing,  I  have  the  honor  to  advise  you 
that  there  does  not  appear  to  be  any  provision  in  the  act 
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to  regulate  commerce  and  its  various  amendments  which 

would  justify  the  existing  arrangement  for  reduced  rates  to 

emploj^ees,  etc.,  of  the  Reclamation  Service  and  laborers 

destined  for  work  in  that  Service;  and  if  these  concessions 

are  made,  it  appears  clear  that,  in  order  to  avoid  violation 

of  the  law,  the  railroads  in  question  would  have  to  grant  the 

same  rates  to  the  public  in  general. 

Respectfully, 

HENRY  M.  HOYT, 

Solicitor-  General. 
Approved: 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 


MEAT  INSPECTION  LAW— IMPORTED  MEATS. 

The  prohibition  upon  transportation  contained  in  the  meat  inspection 
amendment  to  the  agricultural  appropriation  act  of  June  30,  1906 
(34  Stat.,  676),  does  not  apply  to  meat  and  meat  food  product* 
imported  from  foreign  countries. 

Department  of  Justice, 

September  27,  1906. 

Sir:  In  youi  commuiiication  of  the  18th  instant  you  ask 
to  be  advised  whether  the  prohibition  upon  transportation 
contained  in  the  following  paragraph  of  what  is  known  as 
the  meat  inspection  amendment  to  the  agricultural  appro- 
priation act,  approved  June  30,  1906  (34  Stat.,  669,  674, 
676),  applies  to  meat  and  meat  food  products  imported  from 
foreign  countries: 

"That  on  and  after  October  first,  nineteen  hundred  and 
six,  no  person,  firm,  or  corporation  shall  transport  or  offer 
for  transportation,  and  no  carrier  of  interstate  or  foreign 
commerce  shall  transport  or  receive  for  transpoiiation  from 
one  State  or  Territory  or  the  District  of  Columbia  to  any 
other  State  or  Territory  or  the  District  of  Columbia,  or  to 
any  place  under  the  jurisdiction  of  the  United  States,  or  to 
any  foreign  country,  any  carcasses  or  parts  thereof,  meat, 
or  meat  food  products  thereof  which  have  not  been  in- 
spected, examined,  and  marked  as  '  Inspected  and  passed,* 
in  accordance  with  the  terms  of  this  act  and  with  the  rules 
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and  regulations  prescribed  by  the  Secretary  of  Agriculture; 
Provided^  That  all  meat  and  meat  food  products  on  hand  on 
October  first,  nineteen  hundred  and  six,  at  establishments 
where  inspection  has  not  ))een  maintained,  or  which  have 
l>een  inspected  under  existing  law,  shall  be  examined  and 
labeled  under  such  rules  and  regulations  as  the  Secretary  of 
Agriculture  shall  prescribe,  and  then  shall  l)e  allowed  to  be 
sold  in  interstate  or  foreign  commerce." 

This  provision,  on  its  face,  prohibits  the  transportation 
in  interstate  commerce  and  to  foreign  countries  of  all  car- 
casses, meat,  and  meat  food  products  which  have  not  been 
inspected,  examined,  and  marked,  as  required  by  the  act;  and 
as  imported  meat  and  meat  food  products  can  not  meet  this 
test  (no  inspection  being  provided  in  the  act  for  such  arti- 
cles), question  you  say  has  been  made  by  importers,  rail- 
roads, and  others  as  to  whether  they  are  not  excluded  from 
transportation  in  interstate  commerce.  Exclusion  from 
transportation  in  interstate  commerce  would  amount  to  a 
restriction  upon  importation,  since  trade  in  such  articles 
would  be  confined  to  the  State  wherein  the  port  of  entry  is 
situated. 

In  determining  the  meaning  of  the  provision  in  question 
reference  must  be  had  to  the  amendment  in  its  entirety  and 
the  circumstances  which  gave  rise  to  this  legislation.  Con- 
sidering the  amendment  as  a  whole  in  the  light  of  such  cir- 
cumstances, I  fail  to  perceive  any  support  whatever  for  the 
suggestion  that  Congress  intended  thereby  to  prohibit  the 
interstate  or  foreign  transportation  of  meat  and  meat  food 
products  imported  from  foreign  countries. 

It  is  well  known  that  the  legislation  in  question  was  en- 
acted by  Congress  immediately  in  response  to  the  message 
of  the  President  of  June  4,  1§06,  transmitting  the  report  of 
Messrs.  Reynolds  and  Neill,  who  had  been  appointed  by 
him  to  investigate  the  conditions  in  the  Chicago  stock  yards 
and  packing  houses.  (40  Cong.  Rec,  7800).  In  that  mes- 
sage the  President  said: 

"The  report  shows  that  the  stock  yards  and  packing 
houses  are  not  kept  even  reasonably  clean,  and  that  the 
method  of  handling  and  preparing  food  products  is  uncleanly 
and  dangerous  to  health.     Under  existing  law  the  National 
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Government  has  no  power  to  enforce  inspection  of  the  man y 
forms  of  prepared  meat  food  products  that  are  daily  going 
from  the  packing  houses  into  interstate  commerce.  Owing 
to  an  inadequate  appropriation  the  Department  of  Agricul- 
ture is  not  even  able  to  place  inspectors  in  all  establishments 
desiring  them.  The  present  law  prohibits  the  shipment  of 
uninspected  meat  to  foreign  countries,  but  there  is  no  pro- 
vision forbidding  the  shipment  of  uninspected  meats  in 
interstate  commerce,  and  thus  the  avenues  of  interstate 
commerce  are  left  open  to  traffic  is  diseased  or  spoiled  meats. 
If,  as  has  been  alleged  on  seemingly  good  authority,  further 
evils  exist,  such  as  the  improper  use  of  chemicals  and  dyes, 
the  (Tovernment  lacks  power  to  remedy  them.  A  law  is 
needed  which  will  enable  the  inspectors  of  the  General  Gov- 
ernment to  inspect  and  supervise  from  the  hoof  to  the  can 
the  preparation  of  the  meat  food  product.  The  evil  seems 
to  be  much  less  in  the  sale  of  dressed  carcasses  than  in  the 
sale  of  canned  and  other  prepared  products,  and  very  much 
less  as  regards  products  sent  abroad  than  as  regards  those 
used  at  home. 

^^1  urge  the  immediate  enactment  into  law  of  provisions 
which  will  enable  the  Depailment  of  Agriculture  adequately 
to  inspect  the  meat  and  meat  food  products  entering  into 
interstate  commerce  and  to  supervise  the  methods  of  pre- 
paring the  same,  and  to  prescribe  the  sanitary  conditions 
imder  which  the  work  shall  be  performed.  I  therefore 
commend  to  your  favorable  consideration  and  urge  the 
enactment  of  substantially  the  provisions  known  as  Senate 
amendment  No.  29  to  the  act  making  appropriations  for  the 
Department  of  Agriculture  for  the  fiscal  year  ending  June 
HO,  1907,  as  passed  by  the  Senate,  this  amendment  being 
commonly  known  as  the  'Beveridge  amendment.'" 

The  Beveridge  amendment  had  been  adopted  by  the  Sen- 
ate on  May  25,  1906.  (40  Cong.  Rec,  7420.)  On  June 
19, 1906,  the  House  substituted  for  it  an  amendment  recom- 
mended by  the  Committee  on  Agriculture  (id.,  8720),  which 
subsequently  became  the  law. 

Both  the  Beveridge  amendment  and  the  House  substitute 
had  the  same  general  object  in  view,  namely,  the  inspection 
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'*from  the  hoof  to  the  can''  of  all  meats  prepared  in  the 
slaughtering  and  packing  establishments  of  this  country  for 
shipment  in  interstate  or  foreign  commerce.  In  other 
words,  it  was  the  domestic  product  and  not  the  foreign 
article  that  Congress  had  in  mind. 

The  first  paragraph  of  the  amendment  finally  adopted 
provides — 

"That  for  the  purpose  of  preventing  the  use  in  interstate 
or  foreign  commerce,  as  hereinafter  provided,  of  meat  and 
meat  food  products  which  are  unsound,  unhealthful,  un- 
wholesome, or  otherwise  unfit  for  human  food,  the  Secre- 
tary of  Agriculture,  at  his  discretion,  may  cause  to  be  made, 
by  inspectors  appointed  for  that  purpose,  an  examination 
and  inspection  of  all  cattle,  sheep,  swine,  and  goats  before 
they  shall  be  allowed  to  enter  into  any  slaughtering,  pack- 
ing, meat-canning,  rendering,  or  similar  establishment,  in 
which  they  are  to  be  slaughtered,  and  the  meat  and  meat 
food  products  thereof  are  to  be  used  in  interstate  or  foreign 
commerce."  *  *  * 

Having  thus  provided  for  an  ante-mortem  examination. 
Congress,  in  the  next  paragraph,  provided  that,  ''for  the 
purposes  hereinbefore  set  forth,"  the  Secretary  of  Agricul- 
ture should  cause  to  be  made,  by  inspectors  appointed  for 
the  purpose,  "a  post-mortem  examination  and  inspection 
of  the  carcasses  and  parts  thereof  of  all  cattle,  sheep,  swine, 
and  goats  to  be  prepared  for  human  consumption  at  any 
slaughtering,  meat-canning,  salting,  packing,  rendering,  or 
similar  establishment  in  any  State,  Territory,  or  the  Dis- 
trict of  Columbia  for  transportation  or  sale  as  articles  of 
interstate  or  foreign  commerce,"  thus  in  terms  indicating 
that  domestic  establishments,  and  hence  the  domestic  prod- 
uct, were  alone  in  view. 

Provision  is  also  made  for  the  examination  and  inspection 
of  all  meat-food  products  prepared  for  interstate  or  foreign 
commerce  in  said  establishments,  and  the  marking  thereof 
as  ^'Inspected  and  passed," or  ''Inspected  and  condemned," 
as  circumstances  may  require. 

It  is  further  provided  that  "the  Secretary  of  Agriculture 
shall  cause  an  examination  and  inspection  of  all  cattle,  sheep, 
swine,  and  goats,  and  the  food  products  thereof,  slaughtered 
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and  prepared  in  the  €stahliHhinent»  h^reinhefore  described 
for  the  purposes  of  interstate  or  foreign  commerce  to  be 
made  during  the  nighttime  as  well  as  during  the  daytime 
when  the  slaughtering  of  said  cattle,  sheep,  swine,  and 
goats,  or  the  preparation  of  said  food  prod  acts  is  conducted 
during  the  nighttime." 

Then  follows  the  paragraph  in  question,  forbidding,  on 
and  after  October  1,  1906,  the  transportation  in  interstate 
commerce  or  to  foreign  countries  of  carcasses,  meat  or 
meat  food  products  which  have  not  been  inspected,  ex- 
amined, and  marked  as  ''Inspected  and  passed,"  in  accord- 
ance with  the  terms  of  the  act  and  the  rules  and  regulations 
prescribed  by  the  Secretary  of  Agriculture. 

As  the  act  provides  onl}'  for  the  insi)ection  of  cattle  and 
meat  slaughtered  or  prepared  in  domestic  establishments, 
this  provision  manifestly  can  have  no  application  to  cattle 
or  meats  slaughtered  or  prepared  abroad  and  imported  into 
this  country. 

The  scope  of  the  act  is  also  indicated  by  this  paragraph 
of  the  amendment,  which  occurs  further  on  (p.  8721): 

''No  person,  firm,  or  corporation  engaged  in  the  interstate 
commerce  of  meat  or  meat  food  products  shall  transport  or 
oflFer  for  transportation,  sell  or  offer  to  sell  any  such  meat 
or  meat  food  products  in  any  State  or  Territory,  or  in  the 
District  of  Columbia,  or  any  place  under  the  jurisdiction  of 
the  United  States  other  than  in  the  State  or  Territory  or  in 
the  District  of  Columbia  or  any  place  under  the  jurisdiction 
of  the  United  States  in  which  the  slaughtering,  packing, 
canning,  rendering,  or  other  similar  establishment  owned, 
leased,  operated  by  said  firm,  person,  or  corporation  is  located 
unless  and  until  said  person,  firm,  or  corporation  shall  have 
complied  with  all  the  provisions  of  this  act." 

It  is  significant  that  this  provision,  which  emphasizes  the 
fact  that  domestic  establishments,  and  hence  the  domestic 
jjroduct,  were  alone  in  the  contemplation  of  Congress,  im- 
mediately followed  the  provision  under  discussion  in  the 
Bevcridge  amendment.  It  was  shifted  about  in  the  House 
substitute,  which  was  based  on  the  Beveridge  amendment, 
but  apparently  without  an}^  intention  of  altering  its  meaning. 

The  House  also  added  to  the  provision  in  question  the 
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proviso  as  to  meat  and  meat  food  products  on  hand  on 
October  1, 1906,  at  establishments  where  inspection  was  not 
maintained  or  which  were  inspected  under  existing  law, 
which  clearly  has  reference  onl}^  to  domestic  establishments 
and  their  products. 

The  amendment  also  makes  provision  for  the  inspection 
of  cattle,  sheep,  swine,  and  goats,  and  the  carcasses  and 
parts  thereof,  which,  or  the  meat  products  of  which,  are 
intended  or  offered  for  export  to  foreign  countries.  But 
there  is  not  in  the  entire  amendment  any  reference  to  meat 
or  meat  products  imported  from  foreign  countries. 

It  is  manifest,  therefore,  that  Congress  in  this  legislation 
was  dealing  entirely  with  domestic  slaughtering  and  meat- 
packing establishments  and  their  products.  The  subject  of 
imported  meat  food  products  was,  however,  under  consid- 
'C ration  by  it  at  the  same  time  in  another  connection.  I 
refer  to  the  pure-food  law,  also  approved  June  30,  1906 
(34  Stat.,  768).  That  act  forbids  'Hhe  introduction  into 
any  State  or  Territory  or  the  District  of  Columbia  from  any 
other  State  or  Territory  or  the  District  of  Columbia,  or 
from  any  foreign  country  (it  will  be  observed  that  the  pro- 
vision of  the  meat-inspection  amendment  in  question  only 
refers  to  transportation  to  any  foreign  country),  or  ship- 
ment to  any  foreign  country  of  any  article  of  food  or  dings 
which  is  adulterated  or  misbranded  within  the  meaning  of 
this  act."  Section  7  provides  that  for  the  purposes  of  the 
act  an  article  shall  be  deemed  to  be  adulterated  (p.  770) — 

"  In  the  case  of  food: 

"  First.  If  an}^  substance  has  been  mixed  and  packed  with 
it  80  as  to  reduce  or  lower  or  injuriously  aifect  its  quality  or 
strength. 

"  Second.  If  any  substance  has  been  substituted  wholly 
or  in  part  for  the  article. 

"Third.  If  any  valuable  constituent  of  the  article  has 
been  wholly  or  in  part  abstracted. 

''  Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or 
stained  in  a  manner  whereby  damage  or  inferiority  is  con- 
<'ealed. 

"Fifth.  If  it  contain  any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such  article  injuri- 
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OU8  to  health:  ProHded^  That  when  in  the  preparation  of 
food  products  for  shipment  they  are  preserved  by  any 
external  application  applied  in  such  manner  that  the  pre- 
servative is  necessarily  removed  mec*hanically,  or  by  macer- 
ation in  water,  or  otherwise,  and  directions  for  the  removal 
of  said  preservative  shall  be  printed  on  the  covering  or 
the  package,  the  provisions  of  this  act  shall  be  construed 
as  applying  only  when  said  products  are  ready  for  con- 
sumption. 

"'Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  de- 
composed, or  putrid  animal  or  vegetable  substance,  or  any 
portion  of  an  animal  unlit  for  food,  whether  manufactured 
or  not,  or  if  it  is  the  product  of  a  diseased  animal^  or  one 
that  has  died  otherwise  than  by  slaughter."' 

The  act  further  provides  (p.  772): 

"Sec.  11.  The  Secretar}'  of  the  Treasury  shall  deliver  to 
the  Secretary  of  Agriculture,  upon  his  request,  from  time 
to  time,  samples  of  foods  and  drugs  which  are  being 
imported  into  the  United  States  or  offered  for  import,  giv- 
ing notice  thereof  to  the  owner  or  consignee,  who  may 
api)ear  before  the  Secretary  of  Agriculture  and  have  the 
right  to  introduce  testimony,  and  if  it  appear  from  the 
examination  of  such  samples  that  any  article  of  food  or 
drug  offered  to  be  imported  into  the  United  States  is  adul- 
terated or  misbranded  within  the  meaning  of  this  act,  or  is 
otherwise  dangerous  to  the  health  of  the  people  of  the 
United  States,  or  is  of  a  kind  forbidden  entry  into,  or  for- 
l)idden  to  be  sold  or  restricted  in  sale  in  the  country  in 
which  it  is  made  or  from  which  it  is  exported,  or  is  other- 
wise falsely  labeled  in  any  respect,  the  said  article  shall  be 
refused  admission,  and  the  Secretary  of  the  Treasury  shall 
refuse  deliver}^  to  the  consignee  and  shall  cause  the  destruc- 
tion of  any  goods  refused  delivery  which  shall  not  be 
exported  by  the  consignee  within  three  months  from  the 
date  of  notice  of  such  refusal  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe."     *     *     * 

For  several  years  past  the  agricultural  appropriation  acts 
have  contained  provisions  similar  to  those  of  section  11. 

If  the  meat  inspection  amendment  were  held  to  forbid  the 
interstate  transportation  of  imported  meat  and  meat  food 
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prodactd  it  would  conflict  with  the  intention  of  Congress  as 
manifested  in  the  pure  food  law,  which  plainly  contemplates 
the  importation,  transportation,  and  delivery  of  such  articles 
if  pure  and  wholesome  and  not  adulterated  or  misbranded 
within  the  meaning  of  the  act.  It  is  inconceivable  that  Con- 
gress, in  two  acts  passed  at  the  same  time,  should  intend  such 
diametrically  opposed  results.  The  exclusion  of  such  articles 
from  transportation,  with  the  resulting  restriction  upon  their 
importation,  would  also  produce  a  considerable  loss  in  the 
revenue.  Imported  meat  products  are  dutiable  under  para- 
graphs 273-279  of  the  tariff  of  1897,  and  you  state  that 
''immense  quantities  of  imported  sausage,  gelatin,  meat 
extract,  and  other  meat  food  products  come  into  the  coun- 
\xy  every  year  and  are  handled  by  jobbers  and  distributed 
from  the  ports  of  entr}'^  throughout  the  United  States." 

It  is  clear  therefore  that  the  provision  of  the  meat  in- 
spection amendment  in  question  can  not  be  held  to  apply 
to  the  transportation  of  imported  meat  and  meat  food  prod- 
ucts. As  has  been  aptly  said,  ''A  thing  may  be  within  a 
statute  but  not  within  its  letter,  or  within  the  letter  and  yet 
not  within  the  statute.  The  intent  of  the  lawmaker  is  the 
law."  (Jmies  v.  Guaranty  and  Indemnity  Co,^  101  U.  S., 
622,  626.)  A  case  well  illustrating  this  principle  is  that  of 
Church  of  the  Holy  Trinity  v.  United  8tateH{:V\Z\i ,  S.,  457, 
458),  where  it  was  held  that  the  alien  contract  labor  law  did 
not  apply  to  a  contract  for  the  services  of  a  foreign  clergy- 
man, although  such  contract  came  within  the  letter  of  the 
statute. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Agriculture. 
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A  medical  director  in  the  Navy  who  after  forty  years  of  service  was 
retired  with  the  relative  rank  of  commodore,  but  with  the  retired  pay  ^ 
of  a  medical  director,  did  not  thereby  receive  an  advance  of  grade 
within  the  meaning  of  the  pro\dso  to  the  naval  appropriation  act  of 
June  29, 1906  (34  Stat,  554),  and  is  therefore  entitled  to  the  increase 
of  pay  provided  for  by  that  a<'t. 
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This  relative  rank  of  a  higher  grade  sometimes  conferred  upon  officers 
on  retirement  is  only  an  honorary  distinction,  serving  merely  to  fix 
their  places,  in  precedence,  with  fellow  officers.  Such  officers  do  not 
bear  the  title  of  the  higher  grade,  but  retain  the  title  actually  held 
by  them  on  retirement. 

Department  of  Justice, 

October  5,  1906, 

Sir:  1  have  the  honor  to  reply  to  your  note  of  September 
23,  1906,  which,  with  its  inclosures,  requests  my  opinion 
upon  the  case  there  stated,  in  substance,  as  follows: 

The  act  making  appropriations  for  the  naval  service 
for  the  fiscal  year  ending  1907,  approved  June  29,  1906, 
provides: 

''  That  any  ofhcer  of  the  Navy  not  above  the  grade  of  cap- 
tain who  served  with  credit  as  an  officer  or  as  an  enlisted 
man  in  the  regular  or  volunteer  forces  during  the  civil  war 
prior  to  April  ninth,  eighteen  hundred  and  sixty-live,  other- 
wise than  as  a  cadet,  and  whose  name  is  borne  on  the  official 
register  of  the  Navy,  and  who  has  heretofore  been  or  may 
hereafter  be,  retired  on  account  of  wounds  or  disability  in- 
cident to  the  service  oi*  on  account  of  age  or  forty  years' 
service,  may,  *  *  *  be  placed  on  the  retired  list  of  the 
Navy  with  the  rank  and  retired  pay  of  one  grade  above  that 
actually  held  by  him  at  the  time  of  retirement:  Provided^ 
That  this  act  shall  not  apply  to  any  officer  who  received 
an  advance  of  grade  at  or  since  the  date  of  his  retire- 
ment   *     *     *     ." 

Medical  Director  Francis  M.  Gunnell  was  commissioned 
assistant  surgeon  in  the  Navy  in  1849,  and  has  been  in  con- 
tinuous service,  with  an  excellent  naval  record,  and  is  now 
borne  upon  the  Naval  Register  as  medical  director,  in  which 
office  he  was  commissioned  in  1875  with  the  relative  rank  of 
captain.  He  served  creditably  through  the  civil  war,  other- 
wise than  as  a  cadet,  and  on  November  27,  1889,  after  more 
than  forty  years'  service,  was  placed  on  the  retired  list  with 
the  relative  mnk  of  commodore,  but  with  the  retired  pay  of 
a  medical  director.  He  has  never  borne  the  title  '"commo- 
dore," but  has  been  uniformly  addressed  by  the  Department 
and  its  officers  as  medical  director. 

Under  the  act  of  June  7,  1900  (31  Stat.,  703),  he  was  or- 
dered to  active  duty  as  medical  director,  and  is  now  perform- 
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ing  such  duty  and  is  receiving  the  pay  of  medical  director. 
He  now  claims  that  he  is  entitled  to  the  additional  pay  pro- 
vided in  the  provision  before  quoted,  and  your  question  is, 
in  substance,  whether  he  is  so  entitled. 

He  was  in  the  grade  of  captain  when  retired,  and  the 
question  upon  which  the  one  submitted  dei>ends  is  whether 
he  then  received  an  advance  of  grade  witiiin  the  meaning  of 
the  above  proviso.  If  he  did,  he  is  by  this  proviso  excluded 
from  the  benefits  conferred  by  this  act  of  1906,  and  also 
because  he  is  then  *' above  the  grade  of  captain." 

By  section  1457  Revised  Statutes,  officers  of  the  Nav}'  are 
generally  placed  on  the  retired  list  in  the  grade  to  which 
they  belonjg^ed  at  the  time  of  their  retirement. 

But  by  section  1481  Revised  Statutes,  officers  of  staff  of 
the  Navy,  such  as  those  of  the  medical,  pay,  and  engineer 
corps,  etc.,  having  the  relative  rank  of  captain,  are  retired 
with  the  relative  rank  of  commodore,  or  that  of  the  next 
higher  grade,  the  language  being,  *' Shall  *  *  *  have 
the  relative  rank  of  commodore."  Is  this  an  advancement 
to  the  grade  of  commodore  ? 

The  distinction  between  mnk  and  grade  in  both  the  Army 
and  Navy  is  so  long  and  so  well  understood  that  we  can  not 
suppose  Congress  ignorant  or  unmindful  of  it  in  this  enact- 
ment, or  that  of  the  Personnel  act,  or  the  act  of  1906.  On 
the  contrary,  in  the  absence  of  anything  to  indicate  a  differ- 
ent meaning,  we  must  take  it  that  Congress  used  those  words 
in  their  well-known  and  appropriate  sense. 

In  view  of  this,  it  is  most  important  to  note  that  in  sec- 
tion 1457,  retiring  officers  generally,  the  language  is,  ''  Shall 
be  placed  on  the  retired  list  of  officers  of  the  grade  to  which 
the}'  belonged  respectively  at  the  time  of  their  retirement," 
and  in  section  1487,  the  officers  shall  ''  have  the  relative  rank 
of  commodore."  In  the  Navy  Personnel  act  (30  Stat.,  1004), 
section  9,  officers  '*  shall  be  retired  with  the  rank  of  *  *  * 
the  next  higher  grade,"  and  in  section  11  the  language  is 
the  same.  In  the  act  of  1906,  now  being  considered,  the 
language  is,  '*with  the  rank  and  retired  pay  of  one  grade 
above  that  actually  held  by  him  at  the  time  of  retirement. 
It  is  quite  safe  to  say  that,  in  these  carefully  prepared  enact- 
ments, when  Congress  said  ''grade"  it  meant  that,  and  that 
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when  it  said  ^'  mnk,'^  it  did  not  mean  grade.  We  must,  at 
any  rate,  assume  that  Congress  meant  what  it  plainly  said. 

Returning  to  section  1481  we  find,  without  any  apparent 
intention  to  change  the  actual  grade  of  the  officers  referred 
to,  the  language  is ' '  shall,  when  retired,  have  the  relMlve  rank 
of  commodore."  Had  Congress  here  intended  a  change  of 
grade  and  not  of  rank  merely,  it  would  have  used  the 
word  '^ grade"  instead  of  ''rank."  liut  Congress  said  rank 
and  not  grade,  and  this  leaves  the  officers  there  referred  to 
in  the  same  grade  as  before,  but  with  the  relative  rank  of 
the  next  higher  grade. 

And  this  would  seem,  from  other  considerations  also,  to 
be  what  Congress  intended.  As  before  said,  section  1467 
retired  officers,  generally,  in  their  then  grade  and  rank,  while 
by  section  1481,  the  staff  officers  there  referred  to  were 
retired  with  the  relative  rank  of  the  next  higher  grade, 
thus  making  a  distinction  in  favor  of  the  latter  class. 
Then  came  the  Navy  Personnel  a<^t,  which  provides  that 
both  line  and  staff  officers  ih^eafter  retired  shall,  when 
retired,  be  retired  with  the  rank  and  three-fourths  the  sea 
pay  of  the  next  higher  grade. 

Here,  too,  no  chancre  of  grade^  but  of  rank  merely,  was 
intended,  but  as  the  act  referred  only  to  subsequent  retire- 
ments, it  left  officers  previously  retired  excluded  from  its 
benefits. 

Under  these  circumstances  that  portion  of  the  act  of  1906 
we  are  now  considering  was  enacted.  One  manifest  pur- 
pose of  this  measure  was  to  do  away  with  the  discrimina- 
tion against  officers  previously  retired,  which  was  effected 
by  the  Personnel  act.  This  it  did  by  providing  that  all 
officers  coming  within  its  purview,  whether  previously  or 
thereafter  retired,  should  have  the  benefits  thus  conferred, 
but  providing  that  the  act  shall  not  apply  "to  any  officer 
who  received  an  advance  of  grade  at  or  since  the  date  of  his 
retirement."  And  as  to  all  these  officers  alike  this  meas- 
ure changes  the  pay  from  three-fourths  the  sea  pay  to  the 
'"retired  pay  of  one  grade  above  that  actually  held  by  him 
at  the  time  of  retirement." 

It  seems  certain  that  this  '*  above  the  grade  actically  held 
by  him  at  the  time  of  retirement/'  means  something  more 


The  Sf^eref^iry  of  the  Nany,  61 

than  "the  relative  rank^^  conferred  by  section  1481,  and 
equally  certain  that,  had  Congress  meant  this  "relative 
rank,"  it  would  have  used  that  term,  as  it  did  in  so  many 
other  cases  when  that  was  meant. 

It  is  well  understood  in  the  Navy  and  Navy  Department 
that  this  ''relative  rank'"  of  a  higher  grade,  which  is  some- 
times conferred  upon  officers  on  retirement,  is  but  an  hon- 
orary distinction,  serving  merel}'  to  fix  their  place,  in 
precedence,  with  their  fellow  officers,  and  is  of  no  substantial 
value.  These  officers  do  not  bear  the  title  of  this  higher 
grade,  and  by  a  ruling  of  this  Department,  are  not  entitled 
to  do  so.  They  retain  the  grade  and  title  "  actually  held  by 
them  on  retirement."  I  can  not  think  that  this  relative 
rank  is  the  advancement  to  one  grade  above  that  ''actually 
held"  on  retirement,  or  the  substantial  advancement  of 
grade  contemplated  by  the  proviso  here  considered  as  suffi- 
cient to  bar  the  officer  from  the  benefit  of  this  provision. 

It  will  be  noticed  that  this  proviso  excludes  from  the 
lienefit  of  the  act  officers  who  at  or  after  their  retirement 
received  an  advance  in  grade,  although  with  no  increase  of 
pay,  while  under  the  Personnel  act  all  officei*s  thereaftefr 
retired  are  given  the  rank  and  three-fourths  the  sea  pay  of 
the  next  higher  grade.  If  this  makes  an  unfair  discrimina- 
tion against  any  officer  who,  before  the  Personnel  act,  was 
retired  in  an  advanced  grade,  the  remedy  is  with  Congress. 
That  question  is  not  before  me,  and  1  confine  myself  to  the 
question  submitted. 

I  am  therefore  of  opinion  that  Medical  Director  Gunnell 
IS  not,  by  virtue  of  his  retirement  with  the  relative  rank  of 
commodore,  above  the  grade  of  captain;  that  he  has  not 
'"received  an  advance  of  grade  at  or  since  the  date  of  his 
retirement,"  within  the  meaning  of  the  proviso  of  the  act 
of  June  29,  1906;  and  that  he  is  entitled  to  the  increased 
pay  provided  for  in  said  act. 
Respectfully, 

M.  D.  PURDY, 
Acting  Attorney-  OeneraL 

The  Secretary  of  the  Navy. 
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PHILIPPINE    GOVERNMENT— FORESTRY     LAWS— MILITARY 
RESERVATIONS. 

The  Philippine  government  can  not  extend  its  forestry  laws  to  the  mil- 
itary reservations  on  those  islands. 

Department  of  Justice, 

Octoher  10,  1906. 

Sir:  I  have  your  request  for  an  opinion  upon  the  ques- 
tion whether  the  government  of  the  Philippine  Islands  can 
subject  militarj'^  reservations  in  those  islands  to  the  forestry 
laws  thereof.  The  doubt  on  this  subject  bears  chiefly  upon 
section  18  of  the  act  of  Congress  of  July  1,  1902  (32  Stat.,^ 
696),  which  provides: 

''That  the  forest  law  and  regulations  now  in  force  in  the 
Philippine  Islands,  with  such  modifications  and  amendments 
as  may  be  made  by  the  government  of  said  islands,  are 
hereby  continued  in  force,  and  no  timber  lands  forming 
part  of  the  public  domain  shall  be  sold,  leased,  or  entered 
until  the  government  of  said  islands,  upon  the  certification 
of  the  forestry  bureau  that  said  lands  are  more  valuable  for 
agriculture  than  for  forest  uses,  shall  declare  such  lands  so 
certified  to  be  agricultural  in  character:  Provided^  That  the 
said  government  shall  have  the  right  and  is  hereby  empow- 
ered to  issue  licenses  to  cut,  harvest,  or  collect  timber  or 
other  forest  products  mi  reserved  or  unreserved  public  landi< 
in  said  islands  in  accordance  with  the  forest  laws  and  regu- 
lations hereinbefore  mentioned  and  under  the  provisions  of 
this  act,  and  the  said  government  may  lease  land  to  any  per- 
son or  persons  holding  such  licenses,  sufiicient  for  a  mill  site^ 
not  to  exceed  four  hectares  in  extent,  and  may  grant  rights 
of  way  to  enable  such  person  or  persons  to  get  access  to  the 
lands  to  which  such  licenses  apply." 

Section  12  places  under  the  Philippine  government  all 
lands  except  "  military  and  other  reservations"  made  by  the 
President. 

Section  13  provides  that  the  government  of  the  Philip- 
pine Islands,  subject  to  the  provisions  of  this  act  and  except 
as  herein  provided,  shall  classif}-  according  to  ''its "agricul- 
tural character  and  make  rules  for  the  immediate  lease,  sale, 
or  other  disposition  of  the  public  lands  other  than,  timber  or 
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mineral  lands.  Section  14  provides  for  the  perfecting  of 
titles  ''to  public  lands  in  said  islands"  initiated  under  the 
Spanish  regime,  and  for  the  issuance  of  patents.  Section 
15  authorizes  the  Philippine  government  to  provide  for 
"  the  granting  or  sale  and  conveyance  to  actual  occupants 
and  settlers  and  other  citizens  of  such  islands  such  pails  and 
portions  of  the  public  domain,  other  than  timber  and  min- 
eral lands,  of  the  United  States  in  said  islands  as  it  may 
deem  wise,"  not  exceeding  a  certain  quantity  to  an  individ- 
ual and  another  quantity  to  a  corporation.  Section  17  for- 
bids the  destruction  or  appropriation  of  forest  products  on 
lands  leased  or  demised  by  the  Philippine  government  under 
the  provisions  of  the  act,  except  by  permission  and  under 
regulation,  and  provides  for  the  covering  into  the  insular 
treasury  of  all  moneys  obtained  from  the  lease  or  sale  of 
any  portion  of  the  public  domain  or  from  licenses  to  cut 
timber,  to  be  appropriated  only  for  insular  purposes.  Sec- 
tion 19  authorizes  the  Philippine  government  to  make  res- 
ervations of  public  lands  for  the  protection  of  the  water 
supply,  and  for  other  public  purposes  not  in  conflict  with 
the  provisions  of  the  act,  and  section  20  reserves  from  sale 
public  lands  valuable  for  minerals. 

Thus  upon  the  face  of  the  organic  law  and  immediately 
connected  with  section  18  we  find  a  great  variety  of  lands 
on  which  the  phrase  '"reserved  public  lands"  in  section  18 
*  may  operate.  These  are  vast  tracts,  for  the  most  part,  seg- 
.regated  from  the  mass  of  public  lands,  not  intended  to  be 
used  as  sites  for  government  buildings,  but  to  be  withheld 
from  sale,  in  some  cases  to  be  disposed  of  later  and  in 
others  to  constitute  what  we  know  as  "  forest  reserves." 

Section  18,  read  in  connection  with  the  legislative  plan,. 
as  shown  by^  sections  12  to  17,  can  not  be  regarded  as  em- 
bracing "military  and  other  reseiTations  of  the  Govern- 
ment of  the  United  States"  merely  because  of  the  generality 
of  the  words  "reserved  or  unreserved  public  lands."  Un- 
doubtedly Congress  was  legislating  with  an  implied  excep- 
tion intended  to  be  carried  down  from  section  12.  There  is 
as  much  reason  for  saying  that  the  Philippine  government 
was  authorized  to  sell  such  military  and  other  Presidential 
reservations  to  a  corporation  under  section  15  and  keep  the 
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price  of  the  sales  under  section  17,  because  they  might  be 
included  in  ^^such  parts  and  portions  of  the  public  domain 
of  the  United  States  in  said  islands  as  it  may  deem  wise"  to 
sell  to  a  corporation,  as  there  is  for  saying  that  the  Philippine 
government  was  intended  to  lease  sawmill  sites  and  grant 
rights  of  way  upon  such  reservations  under  section  18  and 
keep  the  receipts  therefor  under  section  17.  It  can  not  be 
supposed,  without  the  strongest  reason,  that  Congress  in- 
tended in  section  18  to  authorize  the  Philippine  government 
to  exploit  for  its  own  benefit  Federal  military  and  all  other 
Federal  reservations,  after  expressly  excepting  them  in  sec- 
tion 12  from  the  lands  '*  placed  under  the  control  of  the 
government  of  said  islands  to  be  administered  for  the  bene- 
fit of  the  inhabitants  thereof." 

For  these  reasons  I  am  of  the  opinion  that  the  Philippine 
government  can  not  extend  its  forestry  laws  to  the  military 
reservations  in  those  islands. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 
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There  Is  no  conflict  between  the  declaration  In  section  4  of  the  recla- 
mation act  of  June  17,  1902  (32  Stat.,  388),  that  eight  hours  shall 
constitute  a  day's  work  upon  the  public  works  therein  specified, 
and  the  saving  clause  in  section  1  of  the  act  of  August  1,  1892 
(27  Stat.,  340),  which  allows  more  than  eight  hours  work  in  one 
calendar  day  **  In  case  of  extraordinary  emergency." 

Irrigation  works  for  the  reclamation  of  arid  and  semi-arid  lands,  act 
of  .lune  17,  1002  (32  Stat.,  388),  perfectly  and  comprehensively  fill 
the  idea  of  **  public  works  of  the  United  States." 

The  eight-hour  law  contemplated  by  the  act  of  August  1,  1892  (27 
Stat.  340),  means  eight  hours  of  effective  labor. 

The  blasting,  cletming  of  tracks,  rei)air  of  machinery,  and  all  other 
similar  matters  Incident  to  the  reclamation  work,  essential  to 
prompt  and  continuous  service  in  the  regular  day,  may  legally  be 
done  before  and  after  regular  hours.  The  law  docs  not  prescribe 
In  what  hours  of  the  day  the  labor  shall  be  done. 

Blacksmiths  and  their  heli)ers,  firemen,  and  pumiimen  are  either 
mechanics  or  laborers  within  the  meaning  of  the  eight-hour  law. 

The  status  of  teamsters,  cooks,  and  flunkies  not  determined.  [See 
20  Op.,  459.] 
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It  IS  the  duty  of  the  engineers  of  the  Reclamation  Service  to  see  that  the 
eight-hour  law  is  observed  by  the  contractors  and  to  rei)ort  violations 
of  that  law. 

Department  of  Justice, 

October  11,  1906, 

Sir:  Your  letter  of  September  21  raises  the  question  of 
the  application  of  the  eight-hour  law  to  the  Reclamation 
Service  of  the  Geological  Survey,  and  requests  my  opinion 
upon  the  following  points: 

"(1)  Is  the  proviso  to  section  4  of  the  act  of  June  17, 
1902,  svpra,,  which  declares  in  part,  'That  in  all  construc- 
tion work  eight  hours  shall  constitute  a  daj^'s  work,'  to  be 
regarded  as  in  anywise  repealing  or  modifying  that  pro- 
vision of  the  act  of  August  1,  1892,  which  makes  it  unlaw- 
ful to  employ  or  permit  laborers  to  work  more  than  eight 
hours  in  anj^  one  calendar  day  on  any  public  works  of  the 
United  States  'except  in  case  of  extraordinary  emergency.' 
Differently  stated,  is  the  declaration  in  the  act  of  June  17, 
1902,  that  eight  hours  shall  constitute  a  day's  work  upon 
the  public  works  therein  specified,  in  conflict  with  the  saving 
clause  in  the  act  of  August  1.  1892,  which  allows  more  than 
eight  hours'  work  in  one  calendar  day  '  in  case  of  extraor- 
dinary emergency?' 

"  (2)  Are  blacksmiths  and  their  helpers,  teamsters  hauling 
camp  supplies,  etc.,  firemen,  pumpmen,  cooks,  and  flunkies 
to  be  classed  as  '  laborers  and  mechanics'  within  the  mean- 
ing of  these  terms  as  employed  in  the  act  of  August  1, 
1892? 

"(3)  Are  the  engineers  of  the  Reclamation  Service  re- 
sponsible under  the  statutes  in  case  the  contractors  on  the 
works  under  their  supervision  shall  require  more  than  eight 
hours  labor  from  laborers  and  mechanics  upon  these  works?" 

The  letter  of  the  Director  of  the  Geological  Survey  states 
that  it  is  dangerous  both  to  life  and  property  to  do  blasting 
during  the  regular  hours  of  labor  when  the  men  and  the 
steam  shovel  are  at  w^ork;  and  that  it  is  very  necessary  to 
keep  the  powder  men  at  their  posts  after  the  regular  work- 
ing hours  in  order  to  make  their  final  preparations  for 
shooting  the  blasts.  The  letter  also  states  that  it  is  neces- 
sary to  clean  up  the  shale  thrown  down  by  the  blasts  upon 
the  tracks  before  the  regular  working  hours  the  following 
morning,  in  order  that  the  force  on  the  cuts  and  steam 
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nhovel  shall  not  then  be  standing  around  idle  until  the  tracks 
can  be  cleaned.  The  same  reason  for  work  before  or  after 
the  regular  hours  applies  to  the  necessary  shifting  of  track, 
shoeing  of  horses,  repair  and  cleaning  machinery,  and  to 
other  labor  essential  to  the  promptness  and  efficiency  of  the 
regular  da^^  service  of  men  and  machinery.  It  is  also  sug- 
gested that  if  water  for  domestic  use  of  the  camp  may  not 
be  hauled  after  regular  working  hours  b^^  some  of  the  teams 
on  the  work,  it  would  be  necessary  to  keep  an  extra  team 
for  this  purpose  onl}",  at  much  greater  cost  than  ''by  put- 
ting in  a  little  time  by  extra  work;"  and  that  teamsters 
hauling  supplies,  cooks,  and  '^ flunkies"  (by  which  I  under- 
stand scullions  or  assistants  to  cooks  are  meant)  must  put  in 
more  than  eight  hours  per  day. 

The  eight-hour  law  of  1892  (act  of  August  1,  1892,  27 
Stat.,  340)  provides  (sec.  1): 

''That  the  service  and  employment  of  all  laborers  and 
mechanics  who'  are  now  or  may  hereafter  be  employed  by 
the  Government  of  the  United  States,  by  the  District  of 
Columbia,  or  by  anj'^  contractor  or  sub-contractor  upon  any 
of  the  public  works  of  the  United  States  or  of  the  said 
District  of  Columbia,  is  herebj^  limited  and  restricted  to 
eight  hours  in  any  one  calendar  day,  and  it  shall  be  unlaw- 
ful for  any  ofiicer  of  the  United  States  Government  or  of 
the  District  of  Columbia  or  any  such  contractor  or  sub-con- 
tractor whose  duty  it  shall  be  to  employ,  direct,  or  control 
the  services  of  such  laborers  or  mechanics  to  require  or 
permit  any  such  laborer  or  mechanic  to  work  more  than 
eight  hours  in  any  calendar  day  except  in  case  of  extraordi- 
nary emergency. 

The  reclamation  act  provides  (act  of  June  17, 1902,  sec.  4, 
32  Stat.,  388): 

"In  all  construction  work  eight  hours  shall  constitute  a 
day's  work." 

There  can  be  no  doubt  that  under  the  terms  of  these  laws 
and  in  the  light  of  the  discussions  and  opinions  relative  to 
the  eight-hour  law  (20  Op.,  454,  459;  23  Op.,  174;  26  Op., 
30,  36)  ''irrigation  works  for  the  storage,  diversion,  and 
development  of  waters  for  the  reclamation  of  arid  and  semi- 
arid  lands"  (sec.  1,  Reclamation  act)  perfectly  and  compre- 
hensively fill  the  idea  of  "public  works  of  the  United 
States."    This  conception  is  not  weakened  by  the  fact  that 
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ultimately  the  management  and  operation  of  such  irrigation 
works  is  to  pass  to  the  owners  of  the  lands  irrigated  (sec.  6), 
for  not  only  when  constructed  are  all  these  irrigation  works 
public  works  of  the  United  States  upon  lands  of  the  United 
States  to  be  acquired  b}'  condemnation  if  necessary  (sec.  7), 
but  section  6  also  provides  "  that  the  title  to  the  reservoirs 
and  the  works  necessary  for  their  protection  and  operation 
shall  remain  in  the  Government  until  otherwise  provided  by 
Congress." 

But  I  think  that  the  eight-hour  day  means  eight  hours  of 
effective  labor,  and  therefore  so  far  as  your  questions  present 
the  case  of  laborers  and  mechanics  who,  from  the  exigencies 
of  the  situation,  must  wait  until  after  the  completion  of  the 
regular  day  to  finish  their  work,  I  am  of  the  opinion  that 
the  blasting,  cleaning  of  tracks,  repair  of  machinery,  and 
all  other  similar  work  essential  to  prompt  and  continuous 
service  in  the  regular  day  may  be  legalh'^  done  before  and 
after  the  regular  hours.  To  be  more  specific,  laborers  and 
mechanics  who  are  called  upon  to  do  two  hours'  work,  for 
example,  before  or  after  the  regular  day  begins  or  ends  have 
no  just  cause  for  complaint  that  the  law  is  violated  if  they 
are  only  called  upon  to  work  six  more  hours  during  the 
regular  hours.  The  law  gives  no  countenance  to  the  con- 
ception that  the  interval  between  the  beginning  and  end  of 
the  regular  day  is  a  controlling  convention  which  excludes 
labor  at  any  other  time  and  entitles  workmen  to  stand  around 
idle  if  their  services  can  not  be  fully  availed  of  during  that 
interval.  The  law  limits  the  working  day  to  eight  hours, 
but  it  does  not  prescribe  in  what  hours  of  the  day  the  work 
shall  be  done.  Practicall}',  no  doubt,  there  should  be  a 
real  necessity,  as  is  obviously  the  case  here,  for  work  during 
other  hours  than  the  regular  daj^;  and  there  should  be 
scrutiny  and  care  lest  abuses  arise  which,  however,  the  right 
of  contract,  subject  to  the  law,  between  laborer  and  em- 
ployer ought  to  prevent. 

I  do  not  wish  to  enter  upon  the  minhna  of  the  case  un- 
necessarily, and  yet,  noticing  the  claim  that  it  would  cost 
more  to  provide  water  for  the  camp  unless  it  can  be  hauled 
on  "extra  time,*"  1  take  occasion  to  observe  that  the  element 
of  cost  makes  no  difference.  The  legality  of  the  proceeding 
depends  upon  the  consideration  whether  the  men  employed 
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on  this  service  are  laborers  or  mechanics,  or  whethei*  they 
give,  excluding  this  service,  eight  hours'  effective  labor. 

Your  inquiry  whether  the  engineers  of  the  Reclamation 
Service  are  responsible  for  the  action  of  contractoi*s  in  re- 
quiring more  than  eight  hours'  labor  for  laborers  and  me- 
chanics is  susceptible  of  two  constructions.  It  is  certainly- 
my  opinion  that  it  is  their  duty  to  be  vigilant  in  their  scru- 
tiny and  to  report  violations  of  law  which  may  come  under 
their  observation.  This  is  not  altogether  a  (mestion  of  law 
for  my  determination,  but  rather,  perhaps,  a  question  of  ad- 
ministration for  you  to  settle  in  the  light  of  the  general 
executive  policy.  But  as  the  (juestion  has  been  touched 
upon  by  my  predecessor,  Mr.  Miller,  I  may  properly  express 
my  view.  The  case  of  United  States  v.  DrhcoUi^K^  U.  S., 
421)  has  also  been  brought  to  my  attention.  That  decision 
merely  held  that  a  workman  for  a  contractor  could  not  main- 
tain a  claim  against  the  United  States  for  compensation  for 
labor  over  eight  hours  a  day:  that  there  was  no  privity  lie- 
tween  him  and  the  United  States.  There  was  no  occasion 
there  for  any  intimation  from  the  court  regarding  the  ad- 
ministrative duty  of  the  United  States  in  respect  to  viola- 
tions of  the  law  by  contractors,  and,  accordingly,  no  intima- 
tion whatever  was  given.  There  is  a  current  misconception 
as  to  the  scope  of  Attorney -General  Miller's  opinion  (20  Op., 
501).  Mr.  Miller  was  requested  by  the  Secretary  of  the 
Treasury,  at  the  instance  of  a  contractor,  to  determine 
whether  laborers  and  mechanics  engaged  by  the  contractor 
to  carry  out  a  contract  by  the  Government  came  within  the 
application  of  the  eight  hour  law.  Mr.  Miller  declined  to 
answer  the  inquiry,  on  the  ground  that  it  was  not  a  question 
of  law  arising  in  the  administration  of  the  Treasury'  De- 
partment. The  inquiry  was  in  reality  the  inquiry  of  the 
contractor,  and  with  that  fact  in  mind,  doubtless,  Mr.  Miller 
observed  that — 

"The  duty  to  employ,  direct,  or  control  such  laborers  or 
mechanics,  and  the  penalt}"  of  their  wrongful  employment 
is  with  the  contractor  and  not  with  the  Government  or  any 
of  its  officers  or  agents." 

But  Mr.  Miller  does  not  by  this  remark  undertake  to 
determine  what  the  deliberate  executive  policy  on  the  sub- 
ject might  or  should  be.     My  own  view  of  the  matter,  as 
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now  squarely  presented,  is  that  it  is  the  duty  of  the  engineers 
of  the  Reclamation  Service  under  your  direction  to  see  to 
it  that  the  law  is  observed  by  the  contractors  and  to  report 
an}'  violation  of  it  which  comes  under  their  observation.  I 
imderstand  this  to  be  the  sense  in  which  you  ask  whether 
they  are  responsible — not  in  the  sense  of  legal  liability  to 
the  workmen. 

Recurring,  then,  to  your  questions,  as  to  the  first  my 
answer  is  that  there  is  no  conflict  between  the  act  of  August 
1,  1892,  and  the  proviso  to  section  4  of  the  act  of  June  17, 
1902.  The  "extraordinary  emergency"  of  the  former  act 
would  apply  to  the  latter.  The  acts  are  to  be  construed 
together,  and  I  do  not  think  it  was  the  intention  of  Con- 
gress, by  the  proviso  in  the  Reclamation  act  and  the  use  of 
the  term  *^ construction  work,"  either  to  displace  the  pro- 
visions of  the  act  of  August  1,  1892,  as  to  laborers  and 
mechanics  not  strictly  engaged  in  ''construction  work,"  or 
to  exclude  the  exception  of  an  "extraordinary  emergency." 
It  is  not  necessary  for  me  to  define  generally  what  an 
extraordinary  emergency  is,  and  it  is  clear  to  me  that  the 
facts  in  this  case  do  not  present  an  extraordinary  emergency 
as  intended  by  the  law.  But,  with  the  qualifications  which 
I  have  stated,  I  wish  to  make  it  clear  that  the  eight  hour 
law  applies  fully  to  contractors  on  the  irrigation  works 
constructed  by  the  United  States. 

Your  second  question  I  have  answered,  as  far  as  the  facts 
before  me  permit;  but  I  may  add  that  it  seems  clear  to  me 
that  blacksmiths  and  their  helpers,  firemen  and  pumpmen 
are  either  mechanics  or  laborers.  As  to  teamsters,  cooks, 
and  ''flunkies,"  I  leave  the  inquiry  as  to  their  status  \^here 
Mr.  Miller  left  a  similar  query  in  20  Op.,  459,  and  add  the 
remark  that  the  obvious  necessity  of  eight  hours'  effective 
labor  in  any  case  seems  to  dispose  of  that  point  as  now  raised. 
The  answer  to  the  third  question,  as  ahead}'  indicated,  is 
that  engineers  of  the  Reclamation  Service  are  responsible 
to  the  extent  of  requiring  the  law  to  be  observed  and 
reporting  violations  of  it. 

Very  respectfully,     , 

W.  H.  MOODY. 
The  Secretary  of  the  Interior. 
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OFFICIAL    BONDS— SUBSTITUTE    BOND— DISCHARGE    OF 
SURETY. 

Bonds  of  officers  of  the  United  States  given  for  the  faithful  discharge  of 
their  duties,  which  are  not  in  terms  limited  to  a  specified  period 
expressed  in  dates,  remain  in  full  force  and  effect  so  long  as  such 
officers  continue  in  office,  even  though  another  and  different  lx)nd 
be  given  by  way  of  renewal. 

A  provision  in  an  official  bond  shortening  the  life  of  the  }x)nd  from  the 
entire  i)eriod  during  which  the  office  is  held  until  such  time  as  **a 
new  official  bond  shall  be  accepted  by  the  proper  authority  and 
substituted"  therefor,  runs  counter  to  the  statute  and  would  be 
without  effect.     In  its  other  particulars  the  bond  would  be  good. 

This,  however,  does  not  apply  to  the  bonds  of  postmasters  and  col- 
lectors of  internal  revenue,  to  the  sureties  on  which  Congress  has 
extended  a  degree  of  immunity. 

Department  of  Justice, 

October  17,  1906. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  June  8, 1906,  in  which  you  inclose  the  official  bond 
of  Harvey  P.  Peairs,  superintendent  of  the  Haskell  Insti- 
tute, at  Lawrence,  Kans.,  and  special  disbursing  agent, 
which  contains  a  clause  intended  to  limit  its  duration  to  the 
time  when  a  new  official  bond  shall  be  accepted  by  the 
proper  authority.  You  state  that  the  bond,  having  been 
approved  by  the  Secretary  of  the  Interior  and  transmitted 
to  the  Treasury  Department  for  file,  was  referred  to  the 
Solicitor  of  the  Treasury,  and  that,  while  that  officer  has 
approved  the  bond  as  legally  sufficient,  he  has  qualified  his 
approval  with  the  words,  "but  not  as  a  sul)stitute  bond." 
You  fui-ther  state  that  the  insertion  of  the  words  "  until  a 
new  official  bond  shall  be  accepted  by  the  proper  authority 
and  substituted  for  this  obligation"  in  this  bond  are  intended 
to  overcome  the  embarrassing  effect  of  existing  law,  under 
which  renewal  bonds  do  not  operate  as  a  discharge  of  the 
bonds  theretofore  given,  and  you  ask  an  opinion  as  to 
whether  the  cumulative  effect  of  renewal  bonds  may  be 
safely  overcome  in  the  manner  specified,  and  whether  the 
words  chosen  will  best  accomplish  the  desired  result.  You 
also  ask  whether  such  course  would  be  wise  where  the  form 
of  the  bond  is  recited  in  the  vstatutes,  and  if  legislation  is  con- 
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sidered  necessary  you  ask  for  an  expression  of  my  views  as 
to  the  appropriateness  of  the  draft  of  a  bill  which  you 
inclose. 

The  unreported  case  of  Simpson  v.  The  Fidelity  and 
Deposit  Company  (Supreme  Court  District  of  Columbia), 
which  you  cite  and  with  which  the  Department  is  familiar, 
and  numerous  others,  including  those  cited  by  the  Comp- 
troller of  the  Treasury  in  his  opinion  of  June  17,  1899  (5 
Dec,  918),  to  which  you  also  call  attention,  leave  no  doubt 
in  my  mind  that  bonds  given  to  the  United  States  for  the 
faithful  discharge  of  their  duties  by  oflScers  thereof,  which 
are  not  in  terms  limited  to  a  specified  period  expressed  in 
dates,  remain  in  full  force  and  effect  so  long  as  such  officer 
continues  in  office,  even  though  another  and  different  bond 
by  way  of  renewal  may  be  given.  A  different  view  would 
ol)viously  violate  the  terms  of  those  bonds,  which  plainly 
contemplate  the  entire  period  of  service  of  the  officer,  as 
indicated  in  the  bond  which  3'ou  inclose  by  the  words  ''.all 
times  and  henceforth  and  during  his  holding -and  remaining 
in  said  office."  That  Congress  recognized  this  continuing 
liabilit}'  may  be  seen  by  reference  to  section  3837,  Revised 
Statutes,  which  provides  that  the  surety  on  the  prior  bond 
of  postmasters  shall  be  released,  upon  the  giving  of  a  new 
bond,  from  all  responsibility  for  all  acts  or  defaults  of  the 
postmaster  which  may  be  done  or  committed  subsequent  to 
the  last  day  of  the  quarter  in  which  such  new  bond  shall  be 
executed  and  accepted,  and  in  the  case  of  collectors  of 
internal  revenue  as  provided  in  section  2  of  the  act  of  March 
1,1879  (20  Stat,  327). 

The  liability  of  the  surety  on  the  old  bonds,  as  well  as  that 
of  those  on  the  bonds  given  in  renewal,  thus  continuing,  the 
liability  of  the  officer  to  his  suret}^  for  premiums,  if  there 
be  any,  necessarily  follows.  I  base  this  conclusion,  how- 
ever, upon  the  rule  of  the  common  law,  not  deeming  it  nec- 
essary to  construe  the  second  proviso  to  section  5  of  the 
act  of  March  2,  1895,  referred  to  in  the  Comptroller's  de- 
cision of  June  17,  1889.  It  is  this  continuing  liability  of 
both  surety  and  principal  which  the  words  inserted  in  the 
bond  you  inclose,  i.  e.,  ''until  a  new  official  bond  shall  be 
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accepted  by  the  proper  authority-  and  substituted  for  this 
obligation,"  are  designed  to  overreach.  Whether  this  can 
legally  be  done  is  a  mattiu*  requiring  careful  consideration. 

On  September  16,  188(),  the  Attorney-General  rendered 
an  opinion  to  the  Secretary  of  the  Treasury  (18  Op.,  458) 
holding  that  a  departure  in  the  official  bond  of  Bradley  B. 
Smalley,  collector  of  customs  for  the  district  of  Vermont, 
from  the  form  recited  in  section  2019,  Revised  Statutes,  by 
the  omission  of  the  words  "in  the  Stiite  of  Vermont,"  did 
not  impair  its  validity,  and  that  the  bond  was  a  valid  one 
under  either  the  statute  or  at  common  law.  This  opinion 
followed  the  holding  of  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Bradley  (10  Pet.,  348);  Brcnoi  v. 
United  States  (5  Pet.,  372);  United  States  v.  Lhin  (16  Pet., 
311);  United  States  y.  Thigey  {h  Pet.,  115);  United  States 
v.  Mora  (97  U.S.,  421);  Jessiip  v.  United  States  (106  U.  S., 
147).  In  the  latter  case  the  court,  after  reviewing  the 
authorities,  saj's  (p.  152): 

'"These  authorities  show  that  the  United  States  can,  with- 
out the  authority  of  any  statute,  make  a  valid  contract,  and 
that  when  the  form  of  contract  is  prescribed  by  the  statute, 
a  departure  from  its  directions  will  not  render  the  contract 
invalid.     The  bond  is  good  at  common  law." 

In  the  recent  cases  of  Jfoses  v.  United  States  (166  U.  S., 
571)  and  United  States  v.  Dleckerhof  (202  U.  S.,  302)  this 
doctrine  was  affirmed,  and  in  these  two  cases  the  court  con- 
cluded by  la3'ing  down  the  general  rule  that  if  the  bond 
does  not  run  counter  to  a  statute  and  is  neither  mahim  pro- 
hlhltum  nor  nuduin  In  se  it  is  binding  upon  all  parties.  And 
even  though  it  run  counter  to  a  statute  in  one  or  more  of 
its  provisions  the  bond  is  valid  as  to  the  others,  provided 
tlie}"  are  properly  severable  from  those  which  are  invalid. 
United  States  v.  Mora^  supra,  and  United  States  w  Hfxlson 
(10  Wall.,  395). 

The  (juestion  which  confronts  us,  then,  is  whether  the 
provision  ""until  a  new  official  bond  shall  be  accepted  by 
the  proper  authority  and  substituted  for  this  obligation"  in 
the  bond  which  you  inclose  runs. counter  to  a  statute.  The 
statutes  recjuiring  bonds  to  be  given,  perhaps  without  excep- 
tion, do  not  declare  any  certain  period  of  time  during  which 
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they  are  to  run;  they  contemplate  the  entire  period  of  serv- 
ice. Thus,  in  the  bond  you  submit  the  words  preceding  the 
modification  which  3'ou  propose  are  ''at  all  times  and  hence- 
forth and  during  his  holding  and  remaining  in  said  office/" 
A  modification  shortening  the  life  of  a  bond  from  the  entire 
period  during  which  the  office  is  held  to  such  a  time  as  a  new 
obligation  shall  be  entered  into  is  so  vital  that  I  have  no 
hesitation  in  saN^ng  that  it  i-uns  counter  to  the  statute,  and 
applying  the  rule  as  laid  down  by  the  Supreme  C'ourt,  it 
would  seem  that  such  a  modification  would  be  without  effect, 
although,  as  we  have  seen,  the  bond  in  its  other  particulars 
would  be  good.  Perhaps  a  different  view  might  be  taken 
if  there  were  in  the  law  any  authority,  general  or  spec^ial, 
vested  in  any  officer  of  the  (Government  to  set  aside  existing 
law  and  to  surrender  the  legal  rights  of  the  Government  in 
the  performance  of  those  duties  intrusted  to  him.  In  the 
very  nature  of  things  the  business  of  the  several  Depart- 
ments of  the  Government  could  not  be  transacted  if  their 
heads  were  dependent  upon  specific  authorit}^  for  each  and 
every  act  necessary  to  the  successful  conduct  of  their  Depart- 
ments. At  the  inception  of  the  Government  Congress 
recognized  this  fact  and  wisely  gave  them  much  latitude  in 
that  behalf,  as  may  be  seen  from  section  161,  Revised 
Statutes: 

''The  head  of  each  Department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government 
of  his  Department,  the  conduct  of  its  officers  and  clerks^, 
the  distribution  and  performance  of  its  business,  and  the 
custody,  use,  and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it." 

It  will  l)e  observed  that  the  only  restriction  upon  heads 
of  Depjirtments  is  that  they  shall  not  prescribe  regulations 
for  the  performance  of  the  business  of  their  Departments 
inconsistent  with  law;  and  with  this  the  principle  underly- 
ing the  a))ove-mentioned  decisions  of  the  Supreme  Court  is 
in  full  accord.  Such  an  attempt  to  surrender  the  legal 
rights  of  the  Government  as  is  here  contemplated  is  clearly 
within  that  restriction,  and  can  not,  therefore,  )>e  of  any 
legal  effect.  This,  of  course,  does  not  apply  to  the  l)onds 
of  postmasters  and  collectors  of  internal   revenue,  to  the 
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sureties  on  which,  as  indicated  above,  Congress  has  seen  fit 
to  extend  some  degree  of  immunity. 

There  remains  the  question  as  to  whether  the  draft  of  the 
proposed  amendment  to  the  act  of  March  2,  1895  (28  Stat., 
808),  which  you  inclose,  would,  if  enacted  into  law,  operate 
to  discharge  the  sureties  on  prior  bonds  when  a  renewal 
bond  is  given,  and  in  that  connection  I  have  the  honor  to 
say  that  the  amendment  seems  to  me  to  be  entirely  appro- 
priate and  effective. 

Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
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INSANE. 

A  contract  surgeon,  while  serving  as  such  in  the  Army,  is  a  person  be- 
longing to  the  Army  within  the  meaning  of  section  4843,  Revised 
Statutes,  and,  if  he  becomes  insane  in  such  service,  is  entitled  under 
that  section  to  admission  to  the  Government  Hospital  for  the  Insane. 

Department  of  Justice, 

October  27,  1906. 

Sir:  1  have  the  honor  to  respond  to  your  note  of  Octo- 
ber 17,  1906,  in  which  you  ask  my  opinion  whether  a 
contract  surg^eon,  becoming  insane  while  in  service,  is 
eligible  as  such  for  admission  into  the  Government  Hos- 
pital for  the  Insane. 

Section  4843,  Revised  Statutes,  provides  for  the  admission 
into  that  hospital  of:  (1)  '^Insane  persons  belonging  to  the 
Army,  Navy,  Marine  Corps,  and  Revenue-Cutter  Service. 
(2)  Civilians  employed  in  the  Quartermaster's  and  Subsist- 
ence Departments  of  the  Army,  who  may  be  or  who  may 
hereafter  become  insane  while  in  such  employment." 

By  an  amendment  of  February  9,  1900  (31  Stat.,  7),  this 
was  extended  to  the  Pay  Department. 

The  answer  to  ^'our  question  depends  upon  the  consid- 
eration whether  a  contract  surgeon,  while  in  service  as 
such,  is  a  person  "belonging  to  the  Army."  The  Army, 
as  now  constituted,  is  a  somewhat  heterogeneous  body,  com- 
posed not  only  of  soldiers  or  fighting  men,  but  also  of  many 
who  perform  no  service  that  can  be  called  military,  except 
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as  it  is  in  connection  with  the  military  organization.  What 
is  strictly  and  technically  ''the  Army,*'  as  defined  by 
statute,  includes  many  of  these  from  the  General  Staflf  to 
chaplains,  nurses,  assistant  and  reserve  nurses.  So  that,  in 
order  to  belong  to  the  Army,  it  is  not  necessary  to  be  a 
soldier,  or  to  perform  any  military  service,  except  as  all 
service  in  the  Army  maj'  be  called  military  service. 

"The  Aimy"  is  defined  by  the  act  of  February  2,  1901 
(31  Stat.,  748),  which  provides  "That  from  and  after  the 
approval  of  this  act,  the  Army  of  the  United  States,  includ- 
ing the  existing  organizations,"  shall  consist  of  the  various 
branches,  departments,  and  officers  enumerated,  and  then 
provides  (sec.  18):  "That  the  Medical  Department  shall 
consist  of  one  Surgeon-Cyenei-al  *  *  *  eight  Assistant 
Surgeons-General  *  *  *  ,-' and  so  on;  "the  Hospital 
Corps,  as  now  authorized  b}^  law;  and  the  Nurse  Corps 
*  *  *  ,"  all  of  whom  belong  to  the  Army.  Then  follows 
the  proviso  in  immediate  connection  with  and  continuing 
the  cx)mposition  of  that  Department,  "That  in  emergencies 
the  Surgeon-General  of  the  Army,  with  the  approval  of  the 
Secretary  of  War,  may  appoint  as  man}-  contract  surgeons 
as  may  be  necessary." 

Now  it  is  entirely  ceitain  that  under  this  statute  all  who 
belong  to  this  Medical  Department,  permanently  or  tempo- 
rarily, l)elong  to  "the  Army,"  even  in  the  strict  sense  as 
defined  by  this  act.  And  it  seems  equally  certain  that  this 
proviso  simply  authorized  the  increase  of  the  force  in  that 
Department  by  the  appointment — not  employment — of  addi- 
tional contract  surgeons  when  an  emergency  required  it. 
The  whole  section  treats  solely  of  the  Medical  Department 
and  of  those  who  compose  it.  All  of  the  persons  enumerated 
in  this  section  are  officers  of  the  Medical  Department  and 
belong  to  the  Army,  and  their  service  is  in  and  for  the  Army. 
I  do  not  think  that  when  in  emergencies  additional  persons 
are  appointed  to  perform  precisely  the  same  service  in  or 
for  the  Army  these  are  to  be  treated  as  not  belonging  to 
that  organization. 

The  Army  Regulations,  paragraphs  1417  to  1421,  having 
the  force  and  effect  of  law,  provide— 

"That  contract  surgeons  ^  *    *    *    are  entitled  to  the 
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same  respect  and  obedience  from  enlisted  men  as  commis- 
sioned officers." 

And  that — 

'^\  contract  surgeon,  though  not  eligible  for  detail  on 
court-martial,  may  prefer  charges  against  enlisted  men  and 
may  be  detailed  on  councils  of  administmtion  and  post 
treasurer,"  etc. 

Then  the  act  of  April  28,  U)04  (33  Stat,  262,  266),  ha^ 
this  proviso: 

"That  when  a  contract  surgeon  is  in  charge  of  a  hospital 
he  shall  have  the  same  authority  as  a  commissioned  medical 
officer." 

And  I  believe  that  contract  surgeons  have  also  a  pension- 
able status. 

It  will  be  observed  that  the  Hospital  Corps  and  the  Nurse 
Corps  are  specificall}^  enumerated  in  section  18  as  belonging 
to  the  Army,  and  there  are  particular  provisions  for  the 
female  portion  of  the  Nurse  Corps,  including  such  reserve 
nurses  as  may  be  needed,  in  section  19.  The  status  and 
service  of  these  two  corps  are  analogous  and  subordinate 
to  the  medical  service,  and  it  does  not  seem  likely  that  Con- 
gress intended  to  recognize  those  corps  more  completely  as 
a  part  of  the  Army  than  the  medical  men  who,  while  only 
temporarily  employed  and  not  in  the  Regular  permanent 
organization,  nevertlieless  belong  to  the  organization  in  the 
fullest  practical  sense  when  they  are  employed.  In  other 
words,  it  does  not  seem  likel}'  that  Congress  intended  to 
confer  an}'  rights  upon  reserve  nurses  which  they  withheld 
from  contract  surgeons  employed  in  emergencies. 

It  is  true  that  contract  surgeons  are  not  officers  in  the 
sense  of  having  grade  or  rank,  but  neither  grade  nor  iiink 
is  essential  to  office  or  j)lace.  In  respect  to  the  place  they 
fill  and  the  service  they  render,  with  the  attendant  ol^liga- 
tions  and  responsibilities,  they  are  as  much  officers  in  the 
Medical  Department  as  are  assistant  surgeons.  But  office 
is  not  necessary  in  order  to  belong  to  the  Army.  Officers 
in  the  Army  are  appointed  by  the  President,  but  Congress 
may  authorize  the  appointment  of  a  contract  surgeon  in  the 
Army  without  making  him  an  officer. 

I  think  that  section   18  of  the  a<'t  of  February  2,  1901, 
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above  quoted,  makes  the  Medical  Depirtinent  of  the  Arm^- 
consist  of  the  persons  there  enumerated,  and,  when  servinjr 
as  such,  of  the  contract  surgeons  appointed  thereunder,  and 
that  the  other  provisions  here  referred  to  clearly  recognize 
them  as  belonging  to  the  Array. 

Furthermore,  section  4848  is  remedial  in  its  character 
and,  under  a  well-established  principle,  should  receive  a 
liberal  instead  of  a  strict  construction. 

Without  further  elaboration  it  is  my  opinion  that,  in  con- 
struing the  expression  ''insane  persons  belonging  to  the 
Army,"  we  should  adopt  a  construction  which  will  extend 
rather  than  one  which  will  restrict  and  limit  the  }>eneficent 
operation  of  this  section,  especially  when  there  is  no 
apparent  reason  for  the  narrower  construction.  Therefore, 
answering  your  question  precisely,  1  am  of  opinion  that  a 
contract  surgeon,  while  serving  as  such  in  the  Army,  is  a 
person  belonging  to  the  Army  within  the  meaning  of  sec- 
tion 4843,  Revised  Statutes,  and,  if  he  becomes  insane  in 
such  service  is  entitled  to  admission  to  the  Government 
Hospital  for  the  Insane  under  that  section. 
Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney •  General, 

The  Secretary  of  War. 


GOVERNMENT    CLERK— JUDGMENT    DEBTOR— WITHHOLD- 
ING SALARY. 

Section  1766,  Revised  Statutes,  which  provides  that  no  compensation 
shall  be  paid  to  any  person  who  is  in  arrears  to  the  United  States, 
does  not  apply  to  a  clerk  in  the  Government  service  (a  pension 
agency)  who  is  a  judgment  debtor  of  the  United  States. 

The  expression  "until  he  has  accounted  for  and  paid  into  the  Treasury 
all  sums  for  which  he  may  be  liable,"  found  in  section  1766,  does  not 
refer  to  mere  indebtedness,  but  clearly  applies  to  one  who  has  received 
Government  moneys  to  be  disbursed  or  covered  into  the  Treasury. 

Department  of  Justice, 

Navernher  7,  1906. 
Sir:  Your  request  for  an  opinion,  dated  September  13, 
1906,  presents  the  question  whetlier  a  clerk  in  the  Govern- 
ment service  (a  pension  a^^ency  of  the  United  States),  who 
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is  a  judgment  debtor  of  the  United  States,  is  liable  to  the 
provisions  of  section  1766,  Revised  Statutes,  which  provides: 

"  No  money  shall  be  paid  to  any  person  for  his  compen- 
sation who  is  in  arrears  to  the  United  States,  until  he  has 
accounted  for  and  paid  into  the  Treasury  all  sums  for  which 
he  may  be  liable.  In  all  cases  where  the  pay  or  salary  of 
any  person  is  withheld  in  pursuance  of  this  section,  the 
accounting  officers  of  the  Treasury,  if  required  to  do  so  by 
the  party,  his  agent,  or  attorney,  shall  report  forthwith  to 
the  Solicitor  of  the  Treasury  the  balance  due;  and  the 
Solicitor  shall,  within  sixtj^  da3's  thereafter,  order  suit  to  be 
commenced  against  such  delinquent  and  his  sureties/' 

As  there  is  fairly  some  doubt  regarding  the  exact  mean- 
ing of  the  controlling  expressions  in  this  statute — "  in 
arrears,"  ''balance  due,"  '^such  delinquent  and  his  sure- 
ties"— we  are  justified  in  resorting  to  the  original  statute 
and  others  in  part  materia. 

The  act  of  January  26,  1828  (4  Stat.,  246),  from  which 
section  1766  was  taken,  provided  ''that  no  mone}'  hereafter 
appropriated  shall  be  paid  to  any  person,  for  his  compensa- 
tion, who  is  in  arrears  to  the  United  States,  until  such  per- 
son shall  have  accounted  for,  and  paid  into  the  Treasury,  all 
sums  for  which  he  may  be  liable,"  with  the  proviso  that  this 
should  not  "  be  construed  to  extend  to  balances  arising  solely 
from  the  depreciation  of  Treasury  notes  received  by  such 
person,  to  be  expended  in  the  Government  service,"  followed 
by  a  provision  for  repoil  to  the  Treasui-y  agent  (now  the 
Solicitor  of  the  Treasury)  and  suit  within  certain  days 
"against  such  delinquent  and  his  sureties." 

Earlier  acts  made  similar  provisions;  for  example  the  act 
of  April  30,  1822  (3  Stat.,  673),  relating  to  appropriations 
for  the  military  service,  and  the  act  of  May  4  of  that  year 
relating  to  the  Nav}'  (Id.,  677).  See  also  the  act  of  May  7, 
1822  (Id.,  ^ySS),  the  act  of  March  3,  1823  (Id.,  763),  and  the 
act  of  April  2,  1824  (4  Stat,  17). 

The  general  act  of  1828  was  ''An  act  to  prevent  defalca- 
tions on  the  part  of  disbursing  agents  of  the  Government 
and  for  other  purposes."  The  last  phrase  can  hardly  be 
regarded  as  intending  to  include  other  persons  than  disburs- 
ing agents.     "It  is  true  that  it  is  also  described  as  an  act 


The  Secretary  of  the  Interior,  79 

'for  Other  purposes,'  but  this  part  of  the  description  is  suf- 
ficiently answered  by  the  closing  provision,  authorizing  the 
party  to  demand  a  suit,  and  directing  the  agent  of  the  Treas- 
ury to  institute  one  "  (3  Op.,  62,  54).  Substantially  the  only 
change  made  by  the  revisers  was  to  omit  from  the  Revised 
Statutes  the  proviso  as  to  the  depreciation  of  Treasury 
notes,  and  therefore  it  seems  to  me  clear  that  section  1766 
must  be  intended  to  mean  what  it  signified  in  1828  when  it 
was  formulated. 

It  is  my  view  that  in  all  those  acts  "any  person"  and 
"officer"  who  are  not  to  receive  advances  of  payments  until 
they  shall  have  accounted  for  and  paid  into  the  Treasury 
any  sums  for  which  they  were  liable,  contemplated  persons 
who,  as  contractors  or  disbui'sers,  or  both,  of  the  public 
funds,  or  contractors  or  officers  receiving  advances,  were  in 
a  relation  of  trust  as  such  to  the  Government  and  would 
have  in  their  hands  sums  or  balances  of  public  funds  for 
which  they  were  bound  to  render  accounts  and  to  turn  the 
balance  of  moneys  into  the  Treasury.  These  would  natur- 
ally l)e  in  "arrears"  and  be  in  a  position  to  have  a  "balance 
due"  found  b}'^  the  accounting  officers. 

It  might  be  argued  that  any  person  indebted  to  the  Gov- 
ernment whose  debt  is  due  is  in  arrears,  but  that  is  not  the 
natural  meaning  of  the  phrase,  which  ordinarily  implies  a 
delay  in  accounting  for  money  in  one's  hands  or  in  discharg- 
ing obligiitions  on  such  account  already  partly  discharged. 
The  phrase  would  hardly  have  been  used  as  equivalent  to 
"in  debt  to  the  United  States"  or  "indebted  to  the  United 
States,"  since  Congress  must  be  presumed  to  have  been 
familiar  with  the  latter  phrases  and  to  know  that  they  were 
•far  more  apt  to  express  its  meaning  if  it  intended  to  include 
an}'  person  who  owed  the  Government  a  debt.  The  word 
"delinquent"  looks  to  the  same  conclusion  like  the  word 
"defaulter"  in  the  act  of  May  4, 1822  {mpra),  A  defaulter 
is  one  who  fails  to  account  for  money  with  which  he  is 
intrusted,  and  a  debtor  is  not  a  defaulter  nor,  indeed,  delin- 
quent, except  in  the  general  sense  of  that  term. 

Further,  the  clause  "  until  he  has  accounted  for  and  paid 
into  the  Treasury  all  sums  for  which  he  may  be  liable  "  is 
conclusive  to  my  mind  on  the  point.     This  language  is  not 
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appropriate  to  mere  indebtedness,  but  plainly  applies  to  one 
who  has  received  Government  moneys  to  be  disbursed  or 
covered  into  the  Treasury.  The  original  language,  now 
omitted,  relating  to  the  depreciation  of  Treasury  notes  is  a 
further  indication  that  such  persons  were  in  view  rather 
than  any  and  all  debtors  whatsoever,  and  the  provision  that 
suit  shall  be  commenced  against  the  delinquent  "  and  his 
sureties"  indicates  that  Congress  was  not  regarding  mere 
debtors  but  the  classes  of  persons  who  had  sureties  for  the 
performance  of  contracts  or  their  other  duties,  chiefly,  of 
course,  the  receipt  and  disbursement  of  public  money's. 

In  the  debates,  it  is  true,  some  general  language  is  used 
about  debtors  to  the  Government,  but  when  precise  terms 
were  employed  about  the  evils  sought  to  be  remedied,  the 
language  clearly  enough  specified  persons  having  public 
moneys  to  account  for. 

Attorney-General  Wirt,  considering  the  act  of  1824,  held 
that— 

"The  phrase  *who  is  in  arrears  to  the  United  States,' 
seems  to  me  to  apply  naturally  and  properly  only  to  persons 
who,  having  previous  transactions  of  a  pecuniary  nature 
with  the  Government,  are  found,  upon  a  settlement  of  those 
transactions,  to  be  in  arrears  to  the  Government,  by  holding 
in  their  hands  public  moneys  which  they  are  bound  to 
refund."     (1  Op.,  676.) 

Attorney-General  Butler,  considering  the  act  of  1828, 
approved  and  followed  Mr.  Wirt's  opinion,  saying: 

''This  shows  that  the  cases  contemplated  by  the  legislature 
were  those  of  persons  with  wlom  the  Government  had 
accounts  composed  of  pecuniary  items  on  both  sides,  and 
whose  debts,  consisting  of  the  balances  of  such  accounts, ' 
were  usually  reported  by  the  accounting  oflScers  to  the  agent 
of  the  Treasury  for  suit."     (3  Op.,  54.) 

The  present  provision  of  the  law  is  substantially  like  the 
original  act,  and  in  the  absence  of  strong  reasons  to  the  con- 
trary, I  am  of  the  opinion  that  the  construction  placed  upon 
a  similar  act  by  Mr.  Wirt  in  1824  and  the  original  act  by 
Mr.  Butler  in  1836  and  respected  until  the  date  of  the  revi- 
sion should  be  controlling,  at  least  to  the  extent  of  prevent- 
ing its  application  to  an  ordinar}'  clerk  who  is  a  judgment 
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military  use  of  any  public  lands  reserved  by  the  President 
for  militar}^  purposes,  shall  be  in  full  force  and  effect  over 
said  lands. 

This  act  shows,  indeed,  a  definite  assertion  of  jurisdiction 
b\^  the  island  government,  but  also  a  scrupulous  intention 
to  support  the  national  rights  and  aid  the  reservation  pur- 
poses. Now  Congress  has  not  disapproved  or  annulled  this 
act  of  the  Commission  under  section  86  of  the  act  of  July 
1,  190ti,  which  directed  that  all  laws  passed  by  the  Philip- 
pine Government  should  be  reported  to  Congress,  and 
reserved  the  power  to  annul  the  same.  The  relation  of 
Congress  to  all  territorial  legislation  is  similar  (e.  g.,  organic 
act,  Oregon,  9  Stat,  328,  326;  Utah,  id.,  453,  455;  New 
Mexico,  id.,  446,  449;  Washington,  10  Stat,  172,  175),  and 
thus  it  may  be  said  that  the  exercise  of  local  jurisdiction 
for  ordinary  municipal  purposes  over  a  reservation  in  a  ter- 
ritory is  valid  until  and  unless  disapproved  by  Congress. 

The  above  enactment  of  the  Commission  has  been  construed 
by  the  attorney-general  of  the  Philippines  (opinion  of  De- 
cember 2,  1905;  Of.  Gaz.,  vol.  4,  No.  5,  p.  61).  He  affirms 
his  previous  view  that  the  Philippine  Commission  unques- 
tionably has  authority  to  enact  general  laws  extending  over 
the  military  and  naval  reservations  in  the  Philippine  Islands 
(1  Op.  A.  G.  Phil.  Islands,  326;  id.,  332).  One  of  these 
opinions  referred  to  the  Mariveles  Reservation,  respecting 
which  G.  O.,  145  of  1902,  Division  of  the  Philippines,  pro- 
vided that  "in  order  to  preserve  to  the  native  and  other  in- 
habitants *  *  *  trial  by  civil  courts  *  *  *  it  is  an- 
nounced *  ♦  *  that  the  courts  of  first  instance  *  ♦  * 
still  remain,  under  the  changed  status,  vested  with  full  power 
and  jurisdiction  for  the  trial  of  all  cases  arising  between  the 
inhabitants  and  other  persons  living  on  these  reservations, 
excepting  those  connected  with  the  military  service." 

The  present  case  is  not  like  that  of  Guam,  where  a  com- 
plete government  has  been  instituted  and  conducted  by  the 
Navy  Department  through  an  officer  of  the  Navy  appointed 
as  governor  by  the  Secretary  and  commissioned  by  the 
President  under  an  order  of  President  McKinle^^  which 
provides  that  'Hhe  island  of  Guam,  in  the  Ladro/ies,  is 
hereby  placed  under  the  control  of  the  Department  of  the 
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Navy.  The  Secretary  of  the  Navy  will  take  such  steps  as 
may  be  necessary  to  establish  the  authority  of  the  United 
States  and  to  ^ive  it  the  necessary  protection  and  govern- 
ment." 

This  order  was  dated  December  23,  1898,  and  of  course 
was  an  exercise  of  the  war  power,  and  the  executive  govern- 
ment thus  established  seems  to  have  survived  and  continued 
since  the  ratification  of  the  treaty,  with  the  silent  acquies- 
cence of  Congress,  in  accordance  with  the  doctrine  that  a  tem- 
porary and  provisional  government  of  this  nature  continues 
cc  vecessitate  n:**  until  further  action  by  Congress  {Dooley  v. 
United  States^  182  U.  S.,  222,  citing  Orrm  v.  Ilarrifion,  16 
How,  164).  The  Guam  government  did  not  grow  out  of  a 
military  reservation,  but  was  a  military  government  of  the 
entire  island  in  consequences  of  occupation  and  conquest 
from  Spain.  Manifestly  that  instance  is  not  a  pre<*edent 
here. 

Further,  section  12  of  the  act  of  1902  simpl}^  grants  and 
reserves  property ;  it  does  not  confer  governmental  juris- 
diction. It  deals  with  property  belonging  to  the  govern- 
ment; but  does  not  grant  the  power  to  exercise  the  func- 
tions of  government. 

Upon  this  review,  it  is  my  opinion  that  it  was  not  the  in- 
tention of  Congress  by  section  12  of  the  act  of  1902  to  con- 
fer upon  the  President  the  power  to  withdraw  the  reserva- 
tion completelj^  from  the  Ideal  jurisdiction  and  to  erect  a 
distinct  and  independent  authority  for  all  purposes  of  civil 
government.  1  do  not  think  that  the  arguments  ai  ineoji- 
vtmienti  \sh\e\\  are  advanced— the  extent  of  the  territor3% 
the  existence  of  local  munici^mlities,  the  necessities  of  sani- 
tation, the  imperfections  of  native  administration — can  be 
heard  to  vary  the  rules  of  construction  and  enlarge  the 
authority.  If  the  arguments  of  convenience  are,  however, 
vital  and  controlling,  they  should  be  addressed  to  Congress 
in  order  to  obtain  specific  addition  to  the  grant  ot  power. 

I  have  the  honor,  therefore,  to  advise  you  that  the  juris- 
diction of  the  Navy  Department  over  the  Subig  Bay  Naval 
Reservation  is  not  of  such  character  and  extent  j.^  to  ex- 
clude the  civil  powers  of  the  Philippine  government  relating 
to  the  imposition  of  taxes,  the  nuumgcMnent  and  disjlosition 
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of  real  and  personal  property,  the  running  of  ordinary  civil 
writs,  and,  in  general,  the  exercise  of  such  civil  rights  as 
do  not  interfere  with  the  naval  uses  of  the  reservation, 
including  the  provisions  of  the  Philippine  law  punishing 
illegal  timber  cutting  on  military  reservations,  and  requiring 
a  warrant  for  the  arrest  of  an  officer,  soldier,  or  civilian 
employee  on  a  reservation  to  be  served  on  the  commanding 
officer.  1  do  not  understand  the  exact  bearing  or  scope  of 
the  clause  in  your  inquiry  as  to  "obtaining  of  wood  for 
domestic  purposes;"  but  you  will  observe  that  by  the  opin- 
ion of  the  Attorney-General  addressed  to  you  dated  October 
10,  you  were  advised  that  the  Philippine  government  can 
not  extend  its  forestry  laws  to  the  military  reservations 
on  those  islands,  and,  referring  especially  to  section  18  of 
the  Philippine  government  act  of  July  1,  1902,  and  the 
proviso  thereof  that  said  government  may  issue  licenses  to 
cut  timber  on  reserved  or  unreserved  public  lands  in  said 
islands,  that  "military  and  other  reservations  of  the  Gov- 
ernment of  the  United  States"  are  not  embraced  within  the 
general  phrase  "reserved  or  unreserved  public  lands." 
Very  respectfully, 

Henry  M.  Hoyt, 

Solicitor'  General. 
Approved: 

W.  H.  MOODY. 

The  Secretary  or  War. 


opiNioisrs 

OF 

HON.  CHARLES  J.  BONAPARTE,  OF 
MARYLAND. 

APPOINTKI)  DECEMBER  17,  1906. 


FREE  REGISTRATION  OF  OFFICIAL  MAII^PENSION  AGENTS. 

The  words  "official  mail  matter,"  contained  in  paragraph  4  of  the  act  of 
July  2,  1886  (24  Stat,  122),  which  extends  the  provisions  of  section  3 
of  the  act  of  Jaly  5,  1884  (23  Stat,  158)  relating  to  the  free  registra- 
tion of  official  mail  to  pension  agents,  means  all  matter  {massing  through 
the  mails  of  an  official  as  distinguished  from  a  personal  or  private 
character. 

There  is  nothing  to  indicate  an  intention  on  the  part  of  Congress  to  ex- 
clude pension  agents  from  the  provisions  of  section  3  of  the  act  of  1884 
(23  Stat,  158),  allowing  the  free  registration  of  official  mail  matter, 
and  the  delivery  of  part-paid  letters  or  packets  addressed  to  them, 
which  have  reference  U)  official  business. 

Opinion  of  June  13,  1906  (25  Op.,  617),  concurred  in. 

Department  of  Justice, 

Jannary  S,  1907, 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  October  19,  with  inclosures,  asking  my  opinion  of 
the  effect  of  paragraph  4  of  the  act  of  Jul3^  2,  1886  (24  Stat., 
122). 

In  order  to  understand  the  effect  of  this  legislation  it  will 
be  necessary  to  consider  generally  the  statutes  relating  to 
the  transmission  of  official  mail  matter. 

The  first  act  passed  i*elating  to  this  subject  was  that  of 
March  3,1877  (19  Stat.,  835),  section  5  of  which  provides: 

*'That  it  shall  be  lawful  to  transmit  through  the  mail,  free 
of  postage,  any  letters,  packages,  or  other  matters  relating 
exclusively  to  the  busine*?^  of  the  Government  of  the  United 
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States:  Provided^  That  every  such  letter  or  package  to 
entitle  it  to  pass  free  shall  bear  over  the  words  'Official 
Business'  an  indorsement  showing  also  the  name  of  the 
Department,  and,  if  from  a  bureau  or  office,  the  names  of 
the  Department  and  bureau  or  office,  as  the  case  may  be, 
whence  transmitted."    ♦    ♦     * 

The  remainder  of  this  section  provides  for  penalties  for 
the  illegal  use  of  official  envelopes;  and  section  6  merely 
sets  out  the  manner  in  which  the  necessary  envelopes  shall 
be  furnished  to  the  various  Departments. 

Section  29  of  the  act  of  March  3,  1879  (20  Stat.,  362), 
extends  the  privilege  of  free  transmission  of  official  mail 
niatter  to  all  Government  officers,  whether  located  at  Wash- 
ington or  elsewhere.  It  is  also  expressly  provided  that  this 
act  shall  not  extend  or  apply  to  pension  agents. . 

The  act  of  July  5,  1884  (23  Stat,  158),  reenacts  the  two 
laws  just  mentioned,  excluding,  however,  Members  of 
Clongress  from  its  provisions,  and  contains  the  following 
proviso  in  section  3: 

*  ♦  *  "That  any  letter  or  packet  to  be  registered  by 
either  of  the  Executive  Departments  or  Bureaus  thereof,  or 
by  the  Agricultural  Department,  or  by  the  Public  Printer, 
may  be  registered  without  the  payment  of  any  registry  fee; 
and  any  part-paid  letter  or  packet  addressed  to  either  of  said 
Departments  or  Bureaus  may  be  delivered  free."     *    *     * 

And  it  is  again  provided  that  the  act  shall  not  extend  or 
apply  to  pension  agents. 

The  last  statute  we  have  to  consider  is  the  act  of  July  2, 
1886  (24  Stat.,  122),  which  states  that  the  provisions  of  sec- 
tion 3  of  the  act  of  July  5,  1884,  just  referred  to,  "are 
hereby  extended  and  made  applicable  to  all  official  mail 
matter  of  agents  for  the  payment  of  pensions." 

The  last-mentioned  statute  was  considered  by  my  imme- 
diate predecessor  in  an  opinion  rendered  on  June  13,  last 
past  (25  Op.,  617),  and  by  the  Comptroller  of  the  Treasury 
in  a  letter  to  the  Secretary  of  the  Interior  bearing  date 
April  17,  1906  (12  Comp.  Dec,  617).  Both  of  these  officers 
reached  the  conclusion  that  so  much  of  the  statute  as 
referred  to  free  registration  applied  to  the  '' official  mail 
matter  "of  pension  agents.  In  these  opinions  I  fully  con- 
cur.    I  find  nothing  in  the  liin<ruage  of  this  statute  which 
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limits  its  application  to  any  particular  clause  of  the  section 
to  which  it  specifically  refers. 

Some  discussion  has  arisen  as  to  the  meaning  of  ''  official 
mail  matter."  I  find  nothing  to  show  or  suggest  that  the 
Congress  meant  by  these  words  anything  different  from 
what  it  said,  i.  e.,  all  matter  passing  through  the  mails  of 
an  oificial  (as  distinguished  from  a  personal  or  private) 
character;  and  consequently  there  is  nothing  to  indicate  an 
intention  on  the  part  of  the  Congress  to  exclude  pension 
agents  from  the  provisions  of  section  3  of  the  act  of  1884, 
supra^  allowing  the  free  registration  of  official  mail  matter 
and  the  delivery  of  part-paid  letters  or  packets  addressed  to 
them,  and  which  have  reference  to  official  business. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Postmaster-General. 


DRY  DOCK  AT  NEW  YORK— CONSTRUCTION  OF  CONTRACT. 

The  contractor,  and  not  the  Government,  is  responsible,  under  his 
contract  for  the  erection  of  a  dry  dock  at  the  navy -yard  at  New  York, 
for  damages  to  the  excavation  and  structural  work  there  in  progress, 
caused  by  water  flowing  from  a  concealed  drain  pipe,  the  existence  of 
which  neither  the  contractor  nor  the  Government  knew,  and  by  a 
breakage  in  the  rebuilt  portion  of  a  sewer  which  had  been  diverted 
around  the  head  of  the  dry  dock,  caused,  in  lal-ge  measure,  by  the 
ground  support  on  the  side  next  the  dry  dock  having  been  weakened 
by  the  excavation,  the  contract  expressly  providing,  among  other 
things,  that  the  contract  price  covered  all  contingencies  of  every 
kind;  that  the  entire  responsibility  for  the  sufficiency  of  the  shoring 
and  protection  of  the  excavation  and  various  structures  should  rest 
upon  the  contractor;  that  he  shall  be  responsible  for  any  setttement 
or  damage  to  the  structures  that  may  result  directly  or  indirectly  from 
his  operation;  and  that  he  shall  be  responsible  for  the  entire  work 
and  every  part  thereof  until  completion  and  acceptance. 

Department  of  Justice, 

January  9^  1907. 
Sir:  Your  letter  of  December  31,  1906,  submits  for  my 
consideration  a  question  which  has  arisen  under  a  contract 
between  George  B.  Spearin  and  the  Navy  Department  for 
the  construction  of  a  dry  dock  at  the  United  States  nav}'^- 
yard.  New  York,  N.  Y.,  "as  to  whether  the  Government 
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or  the  contractor  is  responsible  for  the  injuries  that  have 
resulted  and  are  likel}'^  to  result  to  the  work  in  progress  by 
leakage  from  a  concealed  drain  pipe  and  a  broken  6-foot 
sewer  in  the  vicinity  of  the  excavation  for  the  dock."  You 
inclose  for  my  information  a  copy  of  the  contract  in  question, 
together  with  correspondence  bearing  upon  the  subject; 
and  you  state  that  the  contractor  has  been  notified  by  the 
Navy  Department  that  in  its  judgment  responsibility  for 
the  damages  rests  on  him,  but  that  he  has  requested  a  rehear- 
ing, and  that,  upon  further  consideration,  you  are  in  some 
doubt  whether  the  Government  should  not  properly  assume 
the  expense  of  repairing  the  damages  and  of  guarding 
against  further  injury  anticipated  in  the  near  future. 

From  your  letter  and  the  papers  transmitted  it  appears 
that  the  sewer  referred  to  formerly  intercepted  the  dock  site; 
that  it  was  diverted  around  the  head  of  the  dry  dock  under 
the  terms  of  the  contract;  that  the  break  occurred  in  the  part 
of  the  sewer  which  was  rebuilt  in  that  new  course,  and  was 
caused  by  pressure  on  the  inside  of  the  sewer  during 
unusually  heavy  rains  last  August,  the  sewer  not  being  of 
sufficient  ai'ea  to  carry  off  all  the  water  which  then  fell  and 
not  being  sufficiently  supported  at  the  point  where  the  crack 
occurred;  that  because  of  these  conditions  the  contractor  has 
suspended  work,  and  now  claims,  not  only  that  he  is  not 
responsible  for  the  breaking  of  the  sewer,  but  that  he  is 
entitled  to  reimbursement  for  the  damages  thus  caused  to 
his  work  and  propert}'. 

In  order  to  fix  the  responsibility  in  this  matter  it  is  nec- 
essary to  make  a  careful  examination  of  the  contract  be- 
tween Mr.  Spearin  and  the  Nav}"  Department.  The  instru- 
ment is  dated  February  7,  1905,  and  is  for  the  construction 
of  a  dry  dock  at  the  navy-3'ard.  New  York,  N.  Y.,  to  be 
completed  within  forty-two  calendar  months  from  the  date 
of  the  contract,  the  contractor  to  furnish  at  his  own  risk  and 
expense  all  labor,  materials,  temporary  structures,  etc.,  and 
to  take  all  necessary  and  suitable  precautions,  during  the 
progress  and  until  completion  of  the  work,  to  avoid  or  pre- 
vent accidents;  and  to  save  the  United  States  from  all  claims 
against  it  b}^  reason  of  any  injury  to  person  or  property 
resulting  from  any  accident  which  may  occur  during  the 
prosecution  of   the  work  and  in  connection   with  it.     By 
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paragraph  6  of  the  specifications  accompanying  and  forai- 
ing  part  of  the  contract,  a  United  Sttites  civil  engineer  or 
other  authorized  representative  is  to  have  control  and  direc- 
tion of  the  work,  and  all  questions  and  disputes  as  to  the 
details  stall  be  decided  by  such  officer  subject  to  appeal  to 
the  Chief  of  the  Bureau  of  Yards  and  Docks.  There  are 
provisions  for  extensions  of  time  and  for  damages,  in  the 
form  of  daily  deductions,  for  avoidable  delays  in  complet- 
ing the  work  within  the  time  specified  or  the  extensions 
allowed;  and  also  for  the  annulment  of  the  contract  if  from 
the  progi-ess  made  it  shall  appear  that  the  work  is  not  likely 
to  be  completed  within  the  time  allowed. 

It  is  unnecessary  to  follow  the  details  of  the  specifications 
as  to  materials  to  be  used,  workmanship,  temporary  works, 
construction  (including,  among  other  things,  the  diversion 
of  the  intercepting  sewer),  proposals,  etc.  But  it  is  to  be 
observed  that  the  contract  contains  numerous  provisions 
safeguarding  the  Grovernment  from  claims  for  damages,  and 
placing  complete  responsibility  u^wn  the  contractor  for  all 
accidents,  injuries,  and  contingencies  of  every  kind.  Para- 
graph 21  is  as  follows: 

'*The  contractor  shall  be  responsible  for  the  entire  work 
and  every  part  thereof,  until  completion  and  final  acceptance 
hy  the  Chief  of  the  Bureau  of  Yards  and  Docks,  and  for  all 
tools,  appliances,  and  property  of  every  description  used  in 
connection  therewith.  ♦  *  *  Provided^  That  the  con- 
tractor shall  specifically  and  distinctly  assume  all  nsks  of 
damages  or  injury  from,  any  cafo^e  to  property  or  persons 
used  or  employed  on  or  in  connection  with  the  work,  and  of 
all  damages  or  injury  to  any  person  or  property,  wherever 
located,  resulting  from  any  action  or  operation  under  the 
contract  or  in  connection  with  the  work,  and  undertakes 
and  promises  to  protect  and  defend  the  United  States  against- 
all  claims  on  account  of  any  such  damage  or  injury." 

It  is  also  agreed  that  the  Government  and  the  contractor 
will  labor  to  mutual  advantage  where  their  several  works 
may  touch  upon  or  interfere  with  each  other,  and  that  in 
case  of  a  necessary  interference  no  claim  for  extra  compen- 
sation shall  arise,  '*the  contract  price  covering  all  contin- 
gencies of  every  kind,"  except  such  changes  in  the  contract 
jks  the  United  States  may  deem  necessary  and  advisable  to 
make  (par.  30). 


106     Dry  Dock  at  Nmi3  York —  Oonstmctiori  of  Oontraot. 

A^in,  under  paragraph  149,  requiring  the  removal  of 
railroad  tracks,  sewers,  and  pipes  on  the  dock  site,  the  con- 
tractor ''will  be  held  responsible  for  and  be  required  to 
repair  all  damages"  to  pipes  and  tracks  by  reason  of  the 
building  of  the  new  sewer;  and  in  paragraph  152,  relating 
to  the  shoring  and  protection  of  the  excavation  and  various 
.structures,  while  the  method  and  plans  for  the  same  are  sub- 
ject to  the  approval  of  the  civil  engineer  in  charge,  '*the 
entire  responsibility  for  its  sufficiency  shall  rest  upon  the 
contractor,  and  he  shall  be  liable  for  any  settlement  or  dam- 
age "  to  the  structures  that  may  result,  directl}^  or  indirectly, 
from  his  opei-ations. 

Thus,  by  the  terms  of  the  contract,  the  fullest  measure  of 
responsibility  seems  to  rest  upon  the  contractor  for  all  pos- 
sible accidents  and  injuries  occurring  in  connection  with  his 
operations  in  the  construction  of  the  dry  dock.  The  ques- 
tion as  to  his  responsibility  in  the  matter  of  the  sewer 
depends  upon  whether  the  accident  occurred  in  connection 
with  these  operations.  It  is  alleged  that  the  damage  was 
caused,  not  only  by  the  break  in  the  sewer,  but  by  the  open- 
ing of  the  manholes,  the  sewer  not  being  of  sufficient  area  to 
carry  off  all  the  water  which  fell  during  a  very  heavy  rain, 
and  the  internal  pressure  being  so  great  as  to  lift  the  covers 
of  the  manholes  and  force  the  water  up  through  the  holes. 
This,  as  the  civil  engineer  in  charge  explains  in  his  letter  of 
August  29, 1900,  had  sometimes  happened  with  the  original 
sewer  during  heavy  downfalls  of  rain,  a  fact  which  the  con- 
tractor a^sserts  was  not  communicated  to  him  by  the  Govern- 
ment authorities  until  after  the  failure  of  the  sewer  in  August. 
But  it  is  noted  that  never,  until  the  new  portion  of  the  sewer 
was  built,  had  any  break  in  the  sewer  occurred;  and  the  view 
of  the  engineer  is  that  the  break  was  directl}^  caused  by  an 
insufficient  quantity  of  earth  over  the  sewer  at  that  point, 
the  ground  having  broken  away  from  the  inner  side  of  the 
sewer  and  moved  toward  the  excavation,  leaving  a  portion 
of  the  sewor  exposed  on  the  side  next  the  dock,  and  thus 
depriving  it  of  the  support  necessary  to  such  structures  in 
order  to  resist  the  internal  pressure.  In  this  view,  the  engi- 
neer states,  Mr.  Spearin's  representative  has  concurred  and 
it  appears  to  bo  inherently  highly  })ro>)able. 
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In  view  of  the  broad  terms  of  the  contract  above  cited 
relating  to  the  contractor's  responsibility^  the  undoubted 
fact  that  the  break  in  the  sewer  occurred  in  the  rebuilt  por- 
tion and  the  very  strong  probability  that  it  was  a  direct 
consequence  of  the  contractor's  operations  in  connection 
with  his  excavation  work  as  decided  b}'  the  engineer,  I  am 
of  the  opinion  that  he  is  responsible  for  the  damage  result- 
ing from  the  breaking  of  the  sewer,  and  that  he  should  re- 
store the  sewer  and  deliver  it  in  sound  and  proper  condition 
to  the  Government,  as  is  contemplated  by  the  contract.  And 
since  it  is  impossible  to  separate  the  damages  caused  by  the 
break  from  those  resulting  from  the  water  forced  through 
the  manholes,  and  the  latter  can  hardly  be  at  all  serious,  I 
think  Mr.  Spearin  must  be  considered  responsible  for  the 
entire  occurrence.  As  to  his  intimation  that  he  ought  to 
have  been  advised  by  the  authorities  at  the  dock  of  the  pre- 
vious overflows  of  the  sewer  through  the  manholes,  I  hold 
that  it  was  his  duty  before  undertaking  the  work  to  ascer- 
tain fully  all  the  conditions  connected  therewith,  including 
the  facts  connected  with  the  existing  sewer,  in  view  of  par- 
agraph 271  of  the  specifications,  which  is  as  follows: 

^^  Intending  bidders  are  expected  to  examine  the  site  of  the 
proposed  dry  dock  and  inform  themselves  thoroughly  of 
the  actual  conditions  and  requirements  before  submitting 
proposals."" 

In  the  matter  of  the  leakage  of  the  concealed  12-inch  drain- 
pipe, you  state  that  Mr.  Spearin  bases  his  claim  for  damages 
caused  b}'  the  flowing  of  water  through  this  drain,  upon  the 
ground  that  the  drain  was  not  shown  on  any  of  the  plans  of 
the  site  or  its  surroundings,  and  that  neither  he  nor  the 
Government  authorities  knew  of  its  presence  there.  It 
seems  sufficient,  in  this  connection,  to  refer  to  paragraph 
271,  above  set  forth,  and  also  to  pai'agraph  85  of  the  speci- 
fications. The  latter  allows  intt^nding  bidders  the  privilege 
of  examining  the  site,  and  adds:  ''And  they  must  satisfy 
themselves,  by  boring  or  otherwise,  as  to  the  nature  and 
character  of  the  soil,  as  the  (lovernment  will  not  assume  <iHy 
risk  or  responsibility  in  connection  therewith."'  Paragraph 
271  has  been  already  given. 

From  these  provisions  of  the  specifications,  as  well  as 
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those  already  cited,  it  is  clear  the  contractor  is  not  entitled 
to  any  compensation  or  relief  because  the  existence  of  the 
drain  in  question  was  unknown  to  him  when  he  undertook 
the  work. 

Accordingly,  I  have  the  honor  to  answer  \^our  specific 
question  by  advising  you  that,  in  my  opinion,  the  Govern- 
ment is  not,  and  the  contractor  is,  responsible,  under  the 
contract  entered  into  with  Mr.  Spearin,  for  the  damages 
caused  b}'  water  flowing  from  the  concealed  drain-pipe  and 
for  the  breaking  of  the  sewer  and  the  resulting  damages  to 
the  excavation  and  the  structural  work  in  progress. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 


SURVEYORS  OF  CUSTOMS— DISBURSP:MENT  OF  PUBLIC 
MONEYS. 

Sun'eyora  of  cuBtome  at  ports  where  there  are  no  collectors  are  not  to  be 
considered  as  collectors,  and  therefore  within  the  provisions  of  section 
3657,  Revised  Statutes,  which  requires  collectors  of  customs  to  disburse 
all  inone3'8  that  may  be  appropriated  for  the  construction  of  custom- 
houses, court-houHCs,  post-oflices,  etc. 

Suggested^  that  authority  for  the  designation  of  a  surveyor  of  customs  to 
act  in  that  capacity,  where  there  is  no  collector,  would  seem  to  exist 
under  sections  255  and  3658,  Revised  Statutes,  and  for  extra  compensa- 
tion, under  section  3554,  Revised  Statutes. 

Department  of  Justice, 

January  7->,  1907, 

Sir:  In  your  letter  of  December  20, 1906,  you  request  my 
opinion  whether  ''  surveyors  of  customs  at  ports  where  there 
are  no  collectors  are  to  be  considered  as  collectors  and  there- 
fore within  the  provision  of  the  law  requiring  collectoi'S  of 
customs  to  disburse  the  moneys  appropriated  for  the  con- 
struction of  custom-houses,  court-houses,  post-oflSces,  and 
marine  hospitals.'" 

The  provision  referred  to  is  section  3657,  Revised  Statutes^ 
which  reads: 

'*Sec.  3657.  The  collectors  of  customs  in  the  several  col- 
lection districts  are  re(|uired  to  act  as  disbursing  agents  for 
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the  payment  of  all  luoneys  that  are  or  may  hereafter  be 
appropriated  for  the  construction  of  custom-houses,  court- 
houses, post-offices,  and  marine  hospitals;  with  such  com- 
pensation, not  exceeding  one-quarter  of  one  per  centum,  as 
the  Secretary  of  the  Treasury  msLV  deem  equitable  and 
just." 

As  part  of  the  case  submitted,  3^ou  say: 

'^Surveyors  of  customs  of  inland  ports  over  which  they 
preside  are  the  principal  customs  officers  at  those  ports  and 
are  not  subordinate  to  any  collector,  and  it  has  been  the 
practice  of  the  Department  for  a  great  many  years  to  regard 
such  surveyors  as  collectors  of  customs. 

"These  officers  transact  all  the  business  of  a  collector  at 
the  ports  where  they  are  located,  and  are  treated  as  collectors 
in  all  their  dealings  with  the  Department. 

'^It  has  also  been  the  practice  of  the  Department,  for  a 
great  many  years,  in  thus  treating  such  surveyors  as  col- 
lectors to  designate  them  under  the  provisions  of  section 
3657  of  the  Revised  Statutes  as  disbursing  agents  of  funds 
appropriated  for  the  erection  of  public  buildings  at  the 
various  ports  over  which  they  preside.  In  some  cases  such 
officers  have  been  designated  to  make  such  disbursements 
under  their  bonds  as  surveyors  or  under  separate  bonds 
required  of  them  as  special  disbursing  agents,  and  they  have 
been  allowed  the  commission  of  three-eighths  of  1  per  cent 
of  such  disbursements,  which  the  law  allows  to  be  paid  to 
collectors  of  customs  in  certain  cases." 

My  attention  has  been  called  to  no  statute  imposing  gen- 
erally upon  surveyors  of  customs  at  ports  where  a  surveyor 
only  is  appointed  all  the  duties  of  a  collector  of  customs, 
and  1  am  unable  to  find  such  a  statute.  Section  2623,  Re- 
vised Statutes,  provides  that  at  ports  to  which  a  collector 
only  is  appointed,  the  collector  shall  solely  execute  the 
duties  in  which  the  cooperation  of  the  naval  officer  is  requi- 
site, where  a  naval  officer  is  appointed,  and  '\shall  also,  as 
far  as  may  be,  perform  all  the  duties  prescribed  for  sur- 
veyors at  ports  where  surveyors  are  authorized."  But  sec- 
tion 2628,  which  covers  the  case  of  ports  where  surveyors 
only  are  appointed,  does  not  undertake  to  impose  upon  such 
surveyors  all  the  duties  of  collectors.     The  only  cases  in 
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which  a  surveyor  is  required  by  law  to  perform  all  the 
duties  of  a  collector  are  those  of  the  disability  or  death  of 
the  collector,  when  there  is  no  deput}'  collector  or  naval 
officer  (sec.  2625)  and  when,  in  case  of  insurrection,  it  may 
be  necessar}'^  for  the  President  to  cause  duties  to  be  col- 
lected at  the  port  of  delivery  instead  of  the  port  of  entry 
(sec.  5314). 

This  being  so,  I  am  unable  to  see  any  authority  for  hold- 
ing that  surveyors  of  customs  at  ports  where  there  are  no 
collectors  are  to  l)e  considered  as  collectors  and  therefore 
within  the  provision  of  section  3657,  requiring  collectors  to 
disburse  the  moneys  appropriated  for  the  construction  of 
custom  houses,  etc. 

I  may  suggest,  however,  that  authority  for  the  designa- 
tion of  a  surveyor  of  customs  to  act  in  the  capacity  above 
mentioned  at  a  port  where  there  is  no  collector  would  seem 
to  exist,  if  not  under  section  3658,  at  least  under  section  255, 
Revised  Statutes. 

"Skc.  3658.  Where  there  is  no  collector  at  the  place  or 
location  of  an}^  public  work  specified  in  the  preceding  sec- 
tion, the  Secretary  of  the  Treasury  may  appoint  a  disburs- 
ing agent  for  the  pa3^meiit  of  all  moneys  appropriated  for 
the  construction  of  any  su(^h  public  work,  with  such  com- 
pensation as  he  may  deem  equitable  and  just." 

The  act  of  July  31,  1894.  section  2  (28  Stat.,  205).  provid- 
ing that  "  no  person  wlio  holds  an  office  the  salary  or  annual 
compensation  attached  to  which  amounts  to  the  sum  of  two 
thousand  five  hundred  dollars  shall  be  appointed  to  or  hold 
any  other  office  to  which  compensation  is  attached  unless 
specially  heretofore  or  hereafter  specially  authorized  by 
law,"  would  preclude  the  appointment  of  surveyors  under 
this  section,  where  the  annual  compensation  attached  to 
their  office  amounts  to  the  sum  named.  But  section  255 
seems  to  cover  the  case  exactly. 

"Section  255.  The  Secretary  of  the  Treasury  ma}'  desig- 
nate any  officer  of  the  United  States,  who  has  given  bonds 
for  the  faithful  performance  of  his  duties,  to  be  disbursing 
agent  for  the  payment  of  all  moneys  appropriated  for  the 
construction  of  public  buildings  authorized  by  law  within 
the  district  of  such  officer." 
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The  allowance  of  extra  compensation  for  such  sei'vice 
appears  to  be  authorized  by  section  3654,  Revised  Statutes, 
as  amended  by  the  act  of  March  3,  1875,  section  4  (18 
Stat.,  415). 

*'Sec.  3654.  No  extra  compensation  exceeding  one-eighth 
of  one  per  centum  shall  in  any  case  be  allowed  or  paid  to 
any  officer,  person,  or  corporation  for  disbursing  moneys 
appropriated  to  the  construction  of  any  public  building." 

The  act  of  March  3,  1875,  amended  this  provision  so  as  to 
make  it  read  three-eighths  of  1  per  centum  instead  of  one- 
eighth. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


NAVAL  OFFICERS— ADVANCEMENT  ON  RETIRED  LIST. 

The  act  of  June  18,  1884  (23  Stat.,  45),  which  provides  for  the  nomina- 
tion and  appointment  of  Assistant  Engineer  John  W.  Saville,  of  the 
United  States  Navy,  then  on  the  retired  Kst,  to  be  a  passed  assistant 
engineer  in  the  Navy  and  that  he  be  placed  on  the  retired  list  with 
the  highest  rate  of  retired  pay  of  that  grade,  did  not  effect  a  new  re- 
tirement nullifying  the  original  retirement,  but  merely  effected  an 
advancement  on  the  retired  list,  the  effect  of  which  was  merely  to  ad- 
vance him  one  grade  on  that  list. 

Mr.  Saville  is  therefore  debarred  from  advancement  under  the  act  of 
June  29, 1906  (34  Stat. ,  553.  554 ) ,  which  provides  that  the  act  shafi  not 
apply  to  any  oflScer  who  received  an  advance  of  grade  at  or  since  the 
date  of  his  retirement. 

DePARTM  ENT  of  J  USTICIJ^ 

January  ^^^,  1907, 
Sir:  Your  letter  of  January  11,  and  the  acconipanjdng 
official  indorsements,  show  that  on  April  3,  1885,  John  W. 
Saville,  an  assistant  engineer  in  the  Navy,  then  on  the  re- 
tired list,  was  commissioned  a  passed  assistant  engineer  and 
placed  on  the  retired  list  from  June  19,  1884,  under  the 
authority  of  a  special  act  of  June  18,  1884  (23  Stat.,  45), 
which  provides: 

"'That  the  President  of   the   United  States   be,  and   is 
hereby,  authorized  to  nominate,  and  by  and  with  the  advice 
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and  consent  of  the  Senate,  to  appoint  Assistant  Engineer 
John  W.  Saville,  of  the  United  States  Navy,  a  passed  assist- 
ant engineer  in  the  Navy,  to  date  with  his  class  on  the 
active  list;  and  that  he  be  placed  on  the  retired  list  of  the 
Navy  with  the  highest  rate  of  retired  pay  of  that  grade,  to 
date  from  and  after  the  passage  of  this  act/' 

You  ask  whether  Mr.  Saville  is  entitled  to  the  benefits 
of  the  naval  appropriation  act  of  June  29,  1906  (34  Stat., 
553,  554),  which  provides  for  the  advancement  one  grado 
on  the  retired  list,  with  certain  limitations,  of  any  officer 
of  the  Nav3^  not  above  the  grade  of  captain  who  served 
with  credit  during  the  civil  war  and  who  has  heretofore 
been  or  may  hereafter  be  retired  on  account  of  wounds  or 
disability  incident  to  the  service,  etc*.  Passed  Assistant 
Engineer  Saville  falls  within  this  category,  and  the  doubt 
in  the  case  arises  because  of  the  proviso  to  the  act  of  June 
29,  1906,  which  is  as  follows: 

^^ I^(/oided^  That  this  Act  shall  not  apply  to  any  officer 
who  received  an  advance  of  grade  at  or  since  the  date  of  his 
retirement  or  who  has  been  restored  to  the  Navy  and  placed 
on  the  retired  list  by  virtue  of  the  provisions  of  a  special  Act 
of  Congress." 

It  appears  clear  to  me  that  Mr.  Saville,  being  retired  in 
1871,  as  appears  from  the  official  record,  the  special  act  of 
1884  for  his  benefit  did  not  effect  a  new  retirement  nullifying 
the  original  retirement,  but  merely  effected  an  advancement 
on  the  retired  list  in  pursuance  of  the  usual  legislative  method 
adopted  for  that  purpose.  The  obvious  intention,  meaning, 
and  effect  of  the  act  of  1884  simply  was  to  advance  Mr. 
Saville,  already  on  the  retired  list,  one  grade  on  that  list. 
As  he  thereby  received  an  advance  of  grade  since  the  date 
of  his  retirement,  he  is  debarred  from  the  benefits  of  the 
act  of  1906  by  the  very  terms  of  the  proviso. 

Accordingly  I  have  the  honor  to  answer  your  question  in 
the  ne^Jitive. 

Verv  respectfully, 

CHARLES  J.  BONAPARTE. 

The  SecI^tary  of  the  Navy. 
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THE  PRESIDENT— (fOVERNMKNT  OF  THE  (^ANAL  ZONE. 

The  President  may  now,  directly  or  through  persons  appointed  and  em- 
ployed by  him  to  govern  the  Canal  Zone  and  build  the  Panama  Canal, 
adopt  needed  rules  and  regulationn  for  the  government  of  that  Zone, 
and  he  has  not  lost  the  power  to  modify  any  of  the  rules  and  regula- 
tions established  by  the  Canal  Commission  prior  to  the  Fifty-eighth 
Congress. 

.Section  2  of  the  act  of  April  28, 1904  (33  Stat.,  429) ,  which  provided  that 
until  the  expiration  of  the  Fifty-eighth  Congress,  unless  provision  for 
the  temporary  government  of  the  Canal  Zone  be  sooner  made  by  Con- 
gress, **the  power  to  make  all  rules  and  regulations  necessary  for  the 
government  of  the  Canal  Zone  *  *  *  shall  be  vested  in  such  per- 
son or  persons  and  shall  be  exercised  in  such  manner  as  the  President 
shall  direct,"  is  to  be  considered  as  declaratory  only  of  what  would 
have  been  the  rights  and  duties  of  the  President  if  it  had  not  been 
enacted. 

The  limitation  of  the  effect  of  the  provision  to  the  Fifty -eighth  Con- 
gress merely  indicates  that  during  the  period  of  its  own  lawful  exist- 
ence, unless  sooner  modified,  Congress  intended  that  the  powers  of 
government  which  it  might  have  lawfully  exercised  in  the  Canal 
Zone  should  be  exercised  by  the  President,  or  such  officers  or  persons 
as  he  might  designate. 

Articles  II  and  III  of  the  treaty  between  the  United  States  and  the 
Republic  of  Panama  (33  Stat.,  2234),  imposed  upon  the  United  States 
the  obligations  as  well  as  the  powers  of  a  sovereign  within  the  Canal 
Zone,  including  among  these  the  obligation  of  providing  a  government 
for  the  territory  in  question. 

In  the  absence  of  action  by  Congress  distinctly  denying  that  right,  the 
President  would  have  the  power  to  administer  the  Canal  Zone  merely 
because  control,  with  the  incidents  of  sovereignty,  over  it  was  passed 
to  the  United  States,  and  no  other  provision  for  its  orderly  govern- 
ment had  been  made. 

This  authority  involves  the  right  and  power  to  modify  or  repeal  any 
laws  previously  existing  within  that  territory,  whether  originally 
enacted  before  or  after  its  acquisition  by  the  United  States. 

Laws  governing  a  territory  which  has  passed  from  one  sovereign  power 
to  another  continue  in  force  after  the  authority  which  enacted  them 
lias  ceased  to  exist,  only  by  the  consent  of  the  succeeding  authority  to 
their  continuing  validity,  implied  from  its  failure  to  modify  or  rei)eal 
them. 

As  soon  as  the  new  government  considers  existing  laws  no  longer  appro- 
priate to  attain  the  ends  of  government,  it  has  the  inherent  right  to 
change  or  annul  them,  unless  its  authority  in  this  respect  has  l)een 
^•urtailed. 
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Department  of  Jitstice, 

January  30, 1907. 

Sir:  I  have  received  your  letter  of  the  21st  instant,  sub- 
mitting for  my  opinion  "  the  question  whether  by  section  2 
of  the  act  of  April  28,  1904,  the  President,  as  distinguished 
from  the  Isthmian  Canal  Commission,  is  prohibited  from 
putting  into  effect  by  Executive  order  needed  rules  and  reg- 
ulations for  the  government  of  the  Canal  Zone,  and,  as  a 
corollary  thereto,  whether  he  has  lost  the  power  to  modify 
any  rules  and  regulations  established  by  the  Isthmian  Canal 
Commission  prior  to  the  expiration  of  the  Fifty-eighth 
Congress." 

To  answer  this  question  it  is  necessary  to  consider  the 
section  of  the  act  mentioned  in  your  letter  immediately  pre- 
ceding the  one  to  which  you  especiall}^  refer.  This  section 
(sec.  1)  of  the  said  act,  so  far  as  it  is  material  to  the  present 
question,  is  as  follows: 

"  That  the  President  is  hereby  authorized,  upon  the  acqui- 
sition of  the  property  of  the  New  Panama  Canal  Company 
and  the  payment  to  the  Republic  of  Panama  of  the  t-en  mil- 
lions of  dollars  provided  by  article  fourteen  of  the  treaty 
between  the  United  States  and  the  Republic  of  Panama,  the 
ratifications  of  which  were  exchanged  on  the  twenty-sixth 
day  of  February,  nineteen  hundred  and  four,  to  be  paid  to 
the  latter  Government,  to  take  possession  of  and  occupy  on 
behalf  of  the  United  States  the  zone  of  land  and  land  under 
water  of  the  width  of  ten  miles,  extending  to  the  distance 
of  five  miles  on  each  side  of  the  center  line  of  the  route  of 
the  canal  to  be  constructed  thereon,  which  said  zone  begins 
in  the  Caribbean  Sea  three  marine  miles  from  the  mean 
low-water  mark  and  extends  to  and  across  the  Isthmus  of 
Panama  into  the  Pacific  Ocean  to  the  distance  of  three 
marine  miles  from  mean  low-water  mark,  and  also  of  all 
islands  within  said  zone,  and  in  addition  thereto  the  group 
of  islands  in  the  Bay  of  Panama  named  Perico,  Naos,  Cule- 
bra,  and  Flamenco,  and,  from  time  to  time,  of  any  lands 
and  waters  outside  of  said  zone  which  ma}'^  be  necessary  and 
convenient  for  the  construction,  maintenance,  operation, 
sanitation,  and  protection  of  the  said  canal,  or  of  any  aux- 
iliar}'  canals  or  other  works  necessary  and  convenient  for 
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the  construction,  maintenance,  operation,  sanitation,  and 
protection  of  said  enterprise,  the  use,  occupation,  and  con- 
trol whereof  were  g^nted  to  the  United  States  by  article 
two  of  said  treaty." 

Articles  2  and  3  of  the  treaty  between  the  United  States 
and  the  Republic  of  Panama,  mentioned  in  this  section,  are  in 
the  terms  following: 

'"Article  II. 

"The  Republic  of  Panama  grants  to  the  United  States  in 
perpetuity  the  use,  occupation,  and  control  of  a  zone  of  land 
and  land  under  water  for  the  construction,  maintenance, 
operation,  sanitation,  and  protection  of  said  canal  of  the 
width  of  ten  miles  extending  to  the  distance  of  five  miles 
on  each  side  of  the  center  line  of  the  route  of  the  canal  to 
be  constructed;  the  said  zone  beginning  in  the  Caribbean 
Sea  three  marine  miles  from  mean  low- water  mark  and 
extending  to  and  across  the  Isthmus  of  Panama  into  the 
Pacific  Ocean  to  a  distance  of  three  marine  miles  from  mean 
low-water  mark  with  the  proviso  that  the  cities  of  Panama 
and  Colon  and  the  harbors  adjacent  to  said  cities,  which  are 
included  within  the  boundaries  of  the  zone  above  described, 
shall  not  be  included  within  this  grant.  The  Republic  of 
Panama  further  grants  to  the  United  States  in  peipetuity 
the  use,  occupation,  and  control  of  any  other  lands  and 
waters  outside  of  the  zone  above  described  which  may  be 
necessary  and  convenient  for  the  construction,  maintenance, 
operation,  sanitation,  and  protection  of  the  said  canal  or  of 
any  auxiliary  canals  or  other  works  necessary  and  conven- 
ient for  the  construction,  maintenance,  operation,  sanitation, 
and  protection  of  the  said  enterprise. 

'*  The  Republic  of  Panama  further  grants  in  like  manner 
to  the  United  States  in  perpetuity  all  islands  within  the  lim- 
its of  the  zone  above  described  and  in  addition  thereto  the 
group  of  small  islands  in  the  liay  of  Panama,  named  Perico, 
Xaos,  Culebra,  and  Flamenco. 

'*  Article  III. 

''The Republic  of  Panama  grants  to  the  United  States  all 
the  rights,  power,  and  authority  within  the  zone  mentioned 
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and  described  in  Article  II  of  this  agreement  and  within  the 
limits  of  all  auxiliar}'  lands  and  waters  mentioned  and  de- 
scribed in  said  Article  II  which  the  United  States  would 
possess  and  exercise  if  it  were  the  sovereign  of  the  territory 
within  which  said  lands  and  waters  are  located,  to  the  entire 
exclusion  of  the  exercise  by  the  Republic  of  Panama  of  any 
such  sovereign  rights,  power,  or  authority." 

It  appears  from  these  sections  that  the  United  States  ac- 
quired in  perpetuity  "the  use,  occupation,  and  control"  of 
the  so-called  Canal  Zone,  and  also  "all  the  rights,  power, 
and  authority  within  the  zone  mentioned  *  *  *  which 
the  United  States  would  possess  and  exercise  if  it  were  the 
sovereign  of  the  territory."  Unquestionably  these  provi- 
sions of  the  treaty  imposed  upon  the  United  States  the  obli- 
gations as  well  as  the  powers  of  a  sovereign  within  the  ter- 
ritory described,  and  it  is  no  less  obvious  that  among  these 
obligations  was  that  of  providing  a  government  for  the  ter- 
ritory in  question  for  the  purpose,  in  the  language  of  the 
second  section  of  the  act  of  Congress  approved  April  28, 
1904,  of  "  maintaining  and  protecting  the  inhabitants  thereof 
in  the  free  enjojmient  of  their  liberty,  property,  and  reli- 
gion." This  obligation  has  been  recognized  by  the  Supreme 
Court  of  the  United  States  in  repeated  decisions,  among 
which  I  need  only  refer  to  Am^n^an  Innnrance  Company  v. 
Canter  (1  Peters,  512),  and  Crons  v.  Harrison  (16  Howard 
164). 

It  being,  therefore,  the  duty  of  the  United  States  to  pro- 
vide a  government  for  the  territory  over  which  its  control, 
with  all  the  incidents  of  sovereigntj'^,  was  established  by 
the  terms  of  the  treaty,  in  the  absence  of  an\^  provision  by 
Congress  to  effect  this  object,  the  President  would  be  au- 
thorized and  obliged  by  his  duty  as  executive  head  of  the 
nation  under  the  Constitution  to  discharge  the  obligation 
thus  resting  upon  the  nation;  and  if  Congress  had  tiiken  no 
action  whatever  on  the  subject,  the  right  of  the  President 
to  thus  administer  the  territory  controlled  b}'  the  nation 
would  not  be  open  to  question.  In  fact,  however,  Congress, 
by  the  Hrst  section  of  the  act  al)ove  quoted,  authorized  the 
President  "to  take  possession  of  and  occupy  on  behalf  of 
the  United  States"  the  territory  generali}^  known  as  the 
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C.'anal  Zone,  and  covered  by  the  terms  of  the  treaty.  This 
authority  to  take  possession  of  and  occupy  would,  of  itself, 
imply  the  authority  to  govern  in  so  far  as  government  was 
needful  to  secure  the  safety  and  welfare  of  the  inhabitants 
of  the  territory  occupied,  whether  such  inhabitants  dwelt 
there  at  the  time  of  its  cession  or  came  there  for  lawful 
purposes,  and  with  the  consent  of  the  United  States 
afterwards. 

The  second  section  of  the  act  approved  April  28,  1904, 
which  is  particularly  mentioned  in  your  letter,  is  as  follows:* 

"That  until  the  expiration  of  the  Fifty -eighth  Congress, 
unless  provision  for  the  temporary  government  of  the  Canal 
Zone  be  sooner  made  by  Congress,  all  the  military,  civil, 
and  judicial  powers,  as  well  as  the  power  to  make  all  rules 
and  regulations  necessary  for  the  government  of  the  Canal 
Zone  and  all  the  rights,  powers,  and  authority  granted  by 
the' terms  of  said  treaty  to  the  United  States  shall  be  vested 
in  such  person  or  persons  and  shall  be  exercised  in  such 
manner  as  the  President  shall  direct  for  the  government  of 
said  Zone  and  maintaining  and  protecting  the  inhabitants 
thereof  in  the  free  enjoyment  of  their  liberty,  property, 
and  religion." 

In  my  opinion  this  provision  is  to  be  considered  as  declara- 
tory only  of  what  would  have  been  the  rights  and  duties  of 
the  President  if  it  had  not  been  enacted.  It  is  true  that  by 
its  terms  its  effect  is  limited  to  the  duration  of  the  Fifty - 
eighth  Congress,  but  1  do  not  understand  this  as  meaning 
that  Congress  intended  the  Canal  Zone  to  be  without  any 
legal  government  after  the  periml  iixed.  Such  a  conchision 
would  be,  in  my  opinion,  wholly  inadmissible,  in  view  of 
the  universally  recognized  duty  on  the  part  of  any  civilized 
power  to  provide  a  government  for  all  territory  under 
its  control;  and  the  limitation  of  time  mentioned  in  this 
section  must  be  interpreted,  in  my  opinion,  as  inserted 
merely  to  show  that,  during  the  period  of  its  own  lawful 
existence,  and  unless  led  to  hold  differently  by  succeeding 
events,  the  Fifty -eighth  Congress  intended  that  the  powers 
of  government,  which  it  might  have  lawfully  exercised  over 
the  Canal  Zone,  should  be  exercised,  by  its  authority  and 
under  its  delegation,  by  the  President  or  such  oflScers   or 
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persons  as  he  might  employ  for  the  purpose.  That  Con- 
gress did  not  intend,  or  expect,  the  President's  authority 
over  the  Canal  Zone  to  end  at  the  time  mentioned  in  the 
second  section  of  the  act  approved  April  28,  1904,  seems 
clear  by  the  provision  in  the  act  approved  December  21, 
1905  (34  Stat.,  5),  making  appropriations  to  continue  the 
construction  of  the  canal,  to  the  effect  that  "the  President 
shall  annually  cause  to  be  made,  by  the  persons  appointed 
and  employed  by  him  in  charge  of  the  government  of  said 
Canal  Zone  *  *  *  estimates  of  expenditures."  By  this 
provision  Congress  recognized  the  President  as  authorized 
to  govern  the  Canal  Zone  and  appoint  and  employ  persons 
to  take  part  in  that  government.  Evidently,  then.  Congress 
did  not  consider  the  power  expressl}'  conferred  upon  the 
President  by  section  two  of  the  act  of  Congress  approved 
April  28, 1904,  as  terminating  at  the  time  mentioned  in  that 
section. 

In  the  case  of  Wllsoii  v.  Shaw  (204  U.S.,  24),  the  several 
acts  of  Congress  are  referred  to  as  ratifying,  by  recognition, 
previous  acts  of  the  Executive  in  the  acquisition  of  the  Canal 
Zone  and  the  construction  of  the  canal.  If  it  were  necessary 
to  do  so,  the  terms  of  the  act  approved  December  1,  1905, 
above  quoted,  might  be  relied  upon  as  a  ratification  by  Con- 
gress of  the  President's  assumption  of  authority  over  the 
Canal  Zone  subsequently  to  the  end  of  the  Fifty-eighth 
Congress.  In  my  opinion,  however,  no  such  ratification 
was  necessary;  and,  in  the  absence  of  action  by  Congress 
distinctly  denying  him  that  right  and  establishing  by  law  a 
state  of  anarchy  in  the  Canal  Zone,  the  President  would  have 
the  power  to  administer  this  territory,  merely  because  con- 
trol, with  the  incidents  of  sovereignty,  over  it  was  possessed 
by  the  United  States,  and  no  other  provision  for  its  orderly- 
government  had  been  made. 

It  is  hardly  necessary  to  add  that  this  authority  on  his  part 
involves  the  right  and  the  power  to  modify  or  repeal  any 
laws  previously  existing  within  this  territory,  whether  origi- 
nally enac^ted  before  or  after  its  acquisition  by  the  United 
States.  Laws,  whaUner  their  form,  continue  in  force  after 
the  authority  which  enacted  them  has  ceased  to  exist,  only 
by  the  consent  of  the  succooding  authority  to  their  continu- 
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iiig  validity,  implied  from  its  failure  to  modify  or  repeal 
them;  so  soon  as  the  new  governing  power  considers  them 
no  longer  appropriate  to  attain  the  ends  of  government,  it 
has  the  inherent  right  to  change  or  annul  them,  unless  its 
authority  in  this  respect  has  been  expressly  curtailed.  There 
is  nothing  in  this  act  approved  April  28, 1904,  or  in  any  other 
act  of  Congress  relating  to  this  subject-matter,  which  dis- 
closes any  purpose  on  the  part  of  the  Congress  to  give  to 
determinations  of  the  Isthmian  Canal  Commission  a  peculiar 
permanenc}',  or  to  exempt  them  from  modification  or  rescis-  • 
sion  in  the  discretion  of  the  President. 

I  therefore  answer  your  question  in  the  negative  and 
advise  you  that,  in  my  opinion,  the  President  may  now, 
directly  or  through  the  persons  appointed  and  employed 
by  him  to  govern  the  Zone  and  build  the  canal,  adopt 
needed  rules  and  regulations  for  the  government  of  the 
Canal  Zone,  and  that  he  has  not  lost  the  power  to  modify 
any  of  the  rules  and  regulations  established  by  the  Canal 
Commission  prior  to  the  expiration  of  the  Fifty-eighth 
Congress. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Skcretary  of  War. 


CUSTOMS  LAW— INVOICE— APPRAISEMENT. 

In  an  importation  of  a  number  of  crates  of  j^Iassware  which  were  con- 
solidated on  one  invoice  at  a  lump  sum,  where  the  several  crates  were 
of  different  values,  but  chargeable  with  the  same  rate  of  duty,  the 
assessment  of  duty  should  not  be  made  upon  the  basis  of  the  highest 
valued  goods,  but  all  the  glassware  is  chargeable  with  the  same  rate 
of  duty,  and  similarly  with  regard  to  a  number  of  cases  of  pickles 
imported  at  the  same  time  which  were  also  placet!  on  one  invoice 
though  of  different  values,  but  subject  to  the  same  rate  of  duty — the 
provisions  of  section  2910,  Revised  Statutes,  having  no  application  in 
either  case. 

Section  2910,  Revised  Statutes,  is  a  rule  for  the  assessment  of  rates  of 
duty  and  not  a  rule  for  the  appraisement  of  values,  and  has  no  applica- 
tion except  to  cases  where  the  goods  that  have  been  invoiced  at  an 
average  rate  are  not  merely  of  different  values,  but  are  also  subject  to 
different  rates  of  duty,  in  which  case  the  duty  is  to  be  assessed  upon 
the  whole  invoice  at  the  rate  to  which  the  highest  valued  goods  are 
subject. 
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In  cuise  of  doubt  aR  to  whether  a  higher  or  a  lower  duty  iH  imposed  1>y 
a  statute,  the  doubt  should  be  resolved  in  favor  of  the  importer, 
"  since  the  intention  of  Congress  to  impose  the  higher  duty  should  be 
expresseil  in  dear  and  unambiguous  language."  {Aniericari  Net  and 
Twine  Co.  v.  Worthingiwi,  141  \\  8.,  468. ) 

Department  of  Justice, 

February  1,  1907. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  November  14,  1906,  in  reference  to  thirteen  crates 
of  common  glassware  and  thirty- two  cases  of  pickles, 
imported  at  the  port  of  San  Juan,  P.  R.,  with  inclosed 
copies  of  letters  of  the  collector  at  that  port,  from  which 
it  appears  that  the  several  crates  of  glassware  were 
consolidated  on  one  invoice  at  a  lump  sum,  and  that  the 
several  cases  of  pickles  were  likewise  consolidated  upon 
another  invoice;  that  upcm  examination  the  appraiser  found 
the  merchandise  to  be  of  different  values  and  so  returned 
it — that  is,  that  the  glassware  in  the  several  crates  was  of 
different  values  and  the  pickles  in  the  several  cases  likewise 
of  different  values;  but  that,  as  stated  in  your  letter,  the 
whole  of  the  glassware  is  chargeable  with  the  same  rnte  of 
duty,  as  are  also  the  pickles. 

In  your  letter  3'ou  request  my  opinion  as  to  whether  in 
such  case  a  rule  of  appmisement  is  afforded  by  the  pro- 
visions of  section  2910  of  the  Revised  Statutes  providing 
that,  '^  When  merchandise  of  the  same  material  or  descrip- 
tion, but  of  different  values,  is  invoiced  at  an  average  price, 
and  not  otherwise  provided  for,  the  duty  shall  be  assessed 
upon  the  whole  invoice  at  the  rate  to  which  the  highest 
valued  goods  in  such  invoice  are  subject,"  and  whether 
under  this  section  the  assessment  of  the  duty  upon  the 
glassware  and  pickles,  respectively,  is  reijuired  to  be  made 
upon  the  basis  of  the  highest  valued  goods  involved  in 
either  invoice,  or  whether,  on  the  other  hand,  this  statute 
is  to  be  construed  litemlly  as  relating  only  to  cases  where 
tlie  goods  are  subject  to  different  rates  of  duty. 

1  am  of  the  opinion  that  section  i^910  is  a  rule  for  the 
assessinent  of  the  rates  of  duty,  and  not  a  rule  for  the 
appraisement  of  values,  and  that  it  has  no  application  except 
to  cases  where  the  goods  that  have  been  invoiced  at  an 
avemfife  rate  are  not  merelv  of  ditlei-ent  values  but  arc  also 
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subject  to  different  rates  of  dut}^  in  which  ca.se  the  duty  is 
to  be  assessed  upon  the  whole  invoice  at  the  i-ate  to  wliich 
the  highcHt  valued  goods  are  subject;  and  that  as  it  appears 
in  this  uistance  that  all  the  glassware  is  chargeable  with  the 
same  i^ate  of  duty,  and  the  pickles  likewise,  the  provisions 
of  section  2910  have  no  application  to  either  invoice. 

While  in  the  first  part  of  this  section  it  is  made  one  of 
the  conditions  of  its  application  that  the  goods  involved 
shall  be  ''of  different  values,"  the  final  clause  ia^^ing  down 
the  rule  that  shall  then  govern  does  not  provide  that  the 
goods  shall  be  appraised  at  an  average  value  based  upon 
that  of  the  highest  valued  goods,  but  uses  the  very  different 
and  explicit  language  that  '^  the  duty  shall  be  assessed  upon 
the  whole  invoice  at  the  rate  to  which  the  highest  valued 
goods  in  such  invoice  are  subject." 

That  this  section  was  intended  to  refei-  to  the  rate  of 
assessment  rather  than  the  appraisement  of  values  is  further 
emphasized  by  the  contrast  between  the  language  of  this 
section  and  that  of  section  2911,  immediately  following, 
which  provides  that,  "  Whenever  articles  composed  wholly, 
or  in  part,  of  wool  or  cotton,  of  similar  kind,  but  different 
quality,  are  found,  in  the  same  package,  charged  at  an 
average  price,  it  shall  be  the  duty  of  the  appraisers  to  adopt 
the  value  of  the  best  article  contained  in  such  package,  and 
so  charged,  as  the  average  value  of  the  whole." 

The  contrast  between  the  concluding  phrase,  ''the  duty 
shall  be  assessed  upon  the  whole  invoice  at  the  rate  to  which 
the  highest  valued  goods  in  such  invoice  are  subject."  in 
section  2910,  and  the  corresponding  phrase,  "it  shall  be  the 
duty  of  the  appraisers  to  adopt  the  value  of  the  best  article 
contained  in  such  package  *  *  *  as  the  average  value  of 
the  whole,"  in  section  2911,  is  very  marked  and  indicates 
clearly  that  section  2910  was  intended  to  apply  onl^^  in  cases 
where  the  goods  were  not  only  of  different  values,  but  also 
chargeable  with  different  rates  of  duty. 

Hence,  when  the  merchandise  thus  invoiced  all  bears  the 
same  rate  of  duty,  it  follows  that  section  2910  has  no  appli- 
cation, and  that  the  values  of  the  goods  are  not  to  be  fixed 
by  that  of  the  highest  valued  article,  hut  are  to  be  appraised 
at  actual  values,  in  accordance  with  the  general  provisions 
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of  the  customs  laws,  except  in  such  special  cases  as  may  l»e 
provided  for  under  section  2911,  or  otherwise. 

I  regret  that  in  reaching  this  conclusion  I  have  been  com- 
pelled to  differ  from  the  contrary  views  expressed  in  Treas- 
ury Decisions  Nos.  9516,  12393,  and  25326.  I  am  unable, 
however,  to  concur  in  the  view  expressed  in  No.  9516  that 
*' the  word  'rate,'  used  in  the  latter  part  of  the  section,  is 
used  in  the  sense  of  amount  of  duty,"  or  to  reach  the  con- 
clusion that  the  express  provision  of  section  2910  that  '^tho 
duty  shall  be  assessed"  at  a  certain  "rate"  is  equivalent  to 
a  direction  as  to  the  amount  at  which  the  values  of  tho 
goods  shall  be  appraised;  a  cx)nclusion  which  would  require 
the  language  of  the  statute  to  be  construed  in  a  manner  at 
variance  with  its  fixed  legal  significance  and  would,  further- 
more, result  in  the  unnecessary  hardship  of  imposing  upon 
the  importer,  merely  because  he  has  consolidated  upon  one 
invoice,  at  an  average  rate,  articles  of  the  same  description 
and  bearing  the  same  rate  of  duty,  an  artificial  valuation  in 
excess  of  their  real  value.  In  case  of  doubt  as  to  whether  a 
higher  or  lower  duty  is  imposed,  that  doubt  should  be  re- 
solved in  favor  of  the  importer,  ''since  the  intention  of 
Congress  to  impose  a  higher  duty  should  be  expressed  in 
clear  and  unambiguous  language."  {^American  Net  and 
Twine  Co,  v.   Worthington,  141  U.  S.,  468.) 

In  none  of  these  Treasurv  Decisions,  furthermore,  is  the 
distinction  noted  between  the  provisions  of  section  2910  and 
of  section  2911,  and  in  fact,  in  No.  25326  it  is  apparently 
assumed  that  they  are  the  same,  the  decision  referring  to 
the  case  of  In  re  Schefer  (49  Fed.  Rep.,  216)  as  involving 
section  2910,  whereas,  in  fact,  the  goods  involved  in  that 
case  were  cotton  goods  and  section  2911  was  the  only  sec- 
tion considered  by  the  court. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 
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CHEROKEK  ENROLLMENT— MRS.  ALICE  L.  OWEN  AND 
CHILDREN. 

The  action  of  the  attorney  for  the  Cherokee  Nation  in  protesting  to  the 
Secretary  of  the  Interior  on  behalf  of  the  Cherokee  Nation  against 
the  enrollment  of  Alice  L.  Owen  and  her  children  as  citizens  by  blood 
of  the  Cherokee  tril)e  wa«<  not  a  compliance  with  the  conditions 
named  in  the  act  of  June  21,  1906  (34  Stat,  340),  which  authorized 
such  enrollment  provided  it  should  not  be  objected  to  by  said  tribe, 
and  should  be  approved  by  the  Secretary  of  the  Interior. 

The  authority  of  the  attorney  to  act  for  the  Nation  did  not  extend  to 
matters  wherein  positive  action  by  the  Nation  itself  was  essential,  as 
is  required  by  the  express  terms  of  the  act. 

The  tribal  council  not  having  been  reelected,  and  there  being  now 
probaV)ly  no  officer  or  body  in  a  position  to  make  the  objection 
requirevl  by  the  act,  the  first  condition  mentioned  therein  appears  to 
have  been  fulfilled. 

The  Secretary  of  the  Interior  is  required  to  determine  for  himself 
whether  as  matter  of  equity  and  public  policy  the  enrollment  should 
be  made. 

Suggested,  that  the  children  of  Mrs.  Owen  were  never  bona  fide  citizens 
of  the  Cherokee  Nation,  and  their  enrollment  would  be  clearly  with- 
out justification  were  it  not  for  the  special  act  of  Congress  in  question. 

Suggested,  that  the  marriage  of  Alice  L.  Owen  to  a  white  man,  her  de- 
parture from  the  Cherokee  Territory  and  permanent  residence  in 
a  distant  State,  operated  as  a  relinquishment  of  her  rights  as  a  citizen 
under  the  terms  of  the  Cherokee  constitution,  but  she  might  still  have 
been  readmitted  to  citizenship  by  the  governing  body  of  the  Cherokee 
Nation.  Her  enrollment,  therefore,  is  not  open  to  the  objection  exist- 
ing in  the  cases  of  her  children. 

Department  of  Justice, 

Felruary  18,  1907. 

Sir:  I  have  the  honor  to  submit  my  opinion  in  the  mat- 
ter of  the  Cherokee  enrollment  case  of  Alice  L.  Owen  and 
her  children,  recently  transmitted  to  me  by  you,  upon  the 
request  of  the  President. 

It  appears  to  me  unnecessary  to  recapitulate  the  various 
aspects  in  which  this  case  has  been  presented  to  your 
Department  and  other  oflScial  bodies,  since  the  material 
feature  in  the  case  is  contained  in  the  following  provision 
of  the  Indian  appropriation  act,  approved  June  21,  1906 
(34  Stat,  340): 

'^That  the  Commissioner  to  the  Five  Civilized  Tribes  is 
hereby  authorized  to  add  the  names  of    *    *    *    Alice 
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Owen  and  her  children,  to  the  final  roll  of  the  citizens  by 
blood  of  the  Cherokee  tribe,  the  said  persons  being  *  *  * 
Cherokee  Indians  b}^  blood,  whose  names,  through  neglect 
on  their  part  or  on  the  part  of  their  parents,  have  been 
omitted  from  the  tribal  rolls:  Provided^  That  the  enroll- 
ment of  said  persons  l)y  the  Commissioner  to  the  Five 
Civilized  Tribes  shall  not  be  objected  to  by  the  said  tril>cs, 
and  shall  be  approved  by  the  Secretary  of  the  Interior." 

It  will  be  observed  that  the  authority  hereby  conferred 
upon  the  Commissioner  to  the  Five  Civilized  Tribes  was 
subject  to  two  conditions:  He  was  empowered  (which  in 
this  case  is  equivalent  to  his  being  directed)  to  make  the 
enrollment  authorized,  provided  it  should  not  be  objected 
to  b\-  the  tribe  and  should  be  approved  by  the  Secretary  of 
the  Interior.  It  appears  that  on  Jul}'^  17  the  Commissioner 
wrote  to  the  attorney  for  the  Cherokee  Nation  calling  his 
attention  to  the  foregoing  provision  of  law,  and  notifying 
him  that  fifteen  days  would  be  allowed  w'ithin  which  to  file 
such  protest  as  he  might  desire  to  make  against  the  enroll- 
ment of  the  parties  mentioned.  On  July  24  the  attorney 
for  the  Cherokee  Nation  replied  to  this  letter,  protesting 
against  the  enrollment  of  Alice  L.  Owen  and  her  children 
'^on  behalf  of  the  Cherokee  Nation.''  No  other  action  by 
the  Nation,  or  an}^  of  its  officers,  has  been  taken  in  the 
premises,  and  it  is  therefore  material  to  determine  whether 
the  objection  thus  made  by  the  attorney  can  be  considered 
an  objection  made  by  the  tri})e  under  the  terms  of  the  act 
of  Congress. 

I  have  examined  the  agreement  between  the  attorney  and 
the  tribe,  which  appears  to  have  been  executed  on  April  4, 
1906,  by  the  principal  chief  and  the  attorney,  and  do  not 
think  it  confers  upon  the  attorney  authority  to  act  for  the 
Nation  in  a  matter  wherein  positive  action  by  the  Nation 
itself  is  recjuired  })y  the  express  terms  of  an  act  of  Congress. 

After  various  experiences  extending  during  a  period  of 
some  six  years,  and  which  had  been  preceded  by  an  agita- 
tion of  the  questions  involved  in  the  governing  body  of  the 
Cherokee  Nation  for  nearly  twenty  years,  it  had  been  finally 
decided  that  none  of  the  parties  mentioned  in  this  act  were 
entitled  to  enrollment.     In  passinti'  this  special  act  for  their 
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benefit,  Congress  therefore  <'ouferred  on  them,  not  a«  a  mat- 
ter of  right  but  as  a  matter  of  favor,  the  privileges  of 
Cherokee  citizenship,  and  required  as  a  condition  the  implied 
absent  of  the  Cherokee  Nation  itself  to  this  gratuity.  I  do 
not  think  the  attorney  was  qualified  or  empowered  to  act 
for  the  nation  in  a  matter  of  this  kind,  but  that  the  objec- 
tion required  by  the  act  of  Congress  must  have  been  made 
b}'  the  regularly  constituted  authorities  of  the  Nation  itself. 
I  am  informed  that  the  tribal  council  was  not  reelected  at 
the  expiration  of  the  terms  of  its  members,  and  that  it  is,  at 
least,  extremely  doubtful  whether  any  officer  or  body  is 
now  in  a  position  to  make  the  objection  on  behalf  of  the 
Cherokee  Nation  required  by  the  terms  of  this  statute.  It 
does  not  appear,  however,  that  either  Alice  L.  Owen  or  any 
of  her  children  had  any  responsibilty  for  this  condition  of 
affairs,  and  their  interests  ought  not,  therefore,  to  suffer  in 
consequence.  It  follows  that  the  first  condition  mentioned 
in  the  act  of  Congress,  namely,  that  the  tribe  shall  *not 
object,  appears  on  the  record  to  have  been  fulfilled' in  this 
case.  There  remains  the  second  condition,  namely,  the 
approval  of  the  Secretary  of  the  Interior.  With  respect  to 
this,  I  am  quite  clear  that  it  was  the  intention  of  the  Congress 
to  lodge  a  special  discretion  as  to  the  approval  of  this  en- 
rollment with  the  Secretary  of  the  Interior.  His  approval 
is  required  in  general  to  all  acts  of  the  Commissioner  to  the 
Five  Civilized  Tribes,  but  I  do  not  construe  the  provision 
of  law  above  quoted  as  merely  requiring  this  general 
and  customary  approval,  but  as  obliging  the  Secretary-  of 
the  Interior  to  determine  for  himself  whether,  a«  a  matter 
of  equity  and  public  policy,  the  enrollment  should  take 
place.  In  this  view  of  the  matter,  it  would  be  under  ordi- 
nary circumstances  obviously  inappropriate  for  me  to  ex- 
press any  opinion  as  to  how  this  discretion  should  be  exor- 
cised. I  limit  myself,  therefore,  to  calling  your  attention 
to  certain  circumstances  disclosed  by  the  record,  which 
appear  to  be  material  in  connection  with  this  question. 

The  children  of  Mrs.  Owen  were  never,  in  my  judgment, 
honaJi(1eQ\t\7.ex\^  of  •the  Cherokee  Nation.  The v  were  the 
offspring  of  a  white  man,  a  resident  and  presumably  a  citi- 
zen of  Virginia,  and  appear  to  have  always  considered  and 
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demeaned  themselves  as  citizens  of  that  State;  one  of  them^ 
at  least,  even  exercised  the  right  of  suffrage  there.  It  does 
not  appear  that  any  of  them  ever  removed  to  the  territorj'  of 
the  Cherokee  Nation  with  the  intention  of  making  it  their 
home,  and,  as  they  have  in  no  respect  shared  the  burdens  or 
discharged  the  duties  of  Cherokee  citizens,  their  enrollment 
as  such  would  clearly  be  without  justification  either  in  law 
or  according  to  the  principles  of  equity,  if  it  were  not  for 
the  special  act  of  Congress  so,  as  aforesaid,  passed  for  their 
benefit,  and  which  can  become  effective  only  through  your 
affirmative  action  in  their  favor. 

The  case  of  Alice  L.  Owen  herself  appears  to  be  different. 
She  is  a  Cherokee  by  blood,  at  le^st  to  some  extent;  was 
born  within  the  territory  of  the  Nation,  and  spent  her  child- 
hood there.  There  seems  no  good  reason  to  doubt  that 
prior  to  her  marriage  she  was  a  Cherokee  citizen.  The 
Cherokee  constitution  provides: 

'^That  whenever  any  citizen  shall  remove  with  his  effects 
out  of  the  limit  of  this  Nation,  and  become  a  citizen  of  any 
other  government,  all  his  rights  and  privileges  as  a  citizen 
of  this  Nation  shall  cease:  Provided^  ne^Krtlieless^  that  the 
national  council  shall  have  power  to  readmit  by  law  to  all 
the  rights  of  citizenship  any  such  person  or  persons  who 
may  at  any  time  desire  to  return  to  the  Nation,  on  memorial- 
izing the  national  council  for  such  readmission." 

While  I  think  her  marriage  to  a  white  man,  depai-ture 
from  the  Cherokee  territory .»  and  permanent  residence  in 
Virginia  must  be  considered  a  relinquishment  of  her  rights 
and  privileges  as  a  citizen  under  the  terms  of  this  provision 
of  the  constitution,  I  think  it  is  also  clear  that  she  might 
have  been  readmitted  to  citizenship  by  the  governing  bodv^ 
of  the  Nation.  It  is  true  that  no  such  action  was  taken  by 
the  council,  but  the  committee  on  citizenship  appears  to 
have  admitted  not  only  Mrs.  Owens  but  all  her  children 
''to  all  the  rights  and  privileges  of  Cherokee  citizenship 
by  blood"  as  long  ago  as  January  31, 1881;  and  it  is  not  im- 
probable that  this  action  would  have  been  confirmed  by  the 
national  council  had  such  eonfirmatiofi  been  deemed  nec- 
essary. 

Under  all  the  circumstanc(»s  I  think  the  enrollment  of  Mrs. 
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Owen  a  matter  fully  and  clearly  within  your  discretion,  and 
that  no  such  argument  against  it  exists  as  can  be  found  in 
the  cases  of  her  children. 

I  remain,  sir,  respectfull}^ 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  the  Interior. 


(CHOCTAW      CITIZENSHIP      CASES— CITIZENSHIP      COURT- 
FINALITY  OF  JUDGMENT. 

Myrtle  Randolph  and  W.  J.  Thompson  were  children  of  a  white  father 
by  his  third  wife,  a  white  woman,  his  first  and  second  wives  having 
been  Choctaws.  Both  parents  and  these  children  lived  in  the  Choctaw 
Nation  and  were  recognized  and  regarded  as  Choctaw  citizens.  The 
children  were  enrolled  by  the  Choctaw  Committee  on  Citizenship  in 
1892.  Their  application  to  the  Commission  to  the  Five  Civilized 
Tribes  for  enrollment  under  the  act  of  June  10,  1896  (29  Stat.,  321, 
339),  was  denied,  which  decision  was  reversed  by  the  United  States 
court  in  the  Indian  Territory,  and  its  judgment  affirmed  by  the  Su- 
preme Court.  (174  U.  S.,  445,  469. )  Subsequently,  on  appeal  by  the 
Nation  under  the  act  of  July  1, 1902  (32  Stat.,  641,  646-649) ,  their  appli- 
cation was  denied  by  the  Choctaw  and  Chickasaw  Citizenship  Court. 
Held,  that  the  citizenship  court  had  jurisdiction  and  that  its  judgment 
is  final. 

The  application  for  enrollment  under  the  act  of  June  10,  1896  (29  Stat., 
339),  notwithstanding  the  fact  that  applicants  were  already  on  the 
rolls,  was  a  waiver  of  the  conclusiveness  of  the  rolls  in  their  cases,  the 
act  providing  that  the  Commission  shall  hear  and  determine  the  appli- 
cation of  all  persons  who  may  apply  to  them  for  citizenship  in  any  of 
said  nations. 

The  act  of  July  1, 1902  (32 Stat.,  641),  contemplated  that  the  Citizen8hii> 
Court  should  have  a  revinory  jurisdiction  of  all  judgments  of  the 
United  States  courts  in  the  Indian  Territory  admitting  persons  to 
citizenship  on  appeal  from  the  judgments  of  the  Commission,  whether 
the  applicants  were  on  the  tribal  rolls  or  not. 

No  authority  has  been  conferred  upon  the  Secretary  of  the  Interior  by 
the  acts  of  July  1, 1902,  paragraph  30  (32  Stat.,  646),  and  April  26, 1906 
(34  Stat.,  137),  to  review  the  judgments  of  the  Citizenship  Court. 

('yrus  H.  Kingsbury  and  Lucy  E.  Littlepage,  children  of  white  parents 
who  had  become  affiliated  with  the  Choctaw  Nation  by  an  act  of  the 
Choctaw  council,  and  thereby  granted  all  rights,  privileges,  and  immu- 
nities of  Choctaw  citizens,  were  bom  in  the  Choctaw  Nation,  have 
always  resided  there  as  its  recognized  citizens,  and  their  names  appear 
upon  various  tribal  rolls.  They  applied  to  the  Commission  to  the 
Five  Civilized  Tribes  under  the  act  of  June  10, 1896  (29  Stat.,  321, 339), 
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and  were  enrolled,  and  no  appeal  was  taken  by  the  nation.  HeM^ 
that  they  are  clearly  entitled  to  enrollment. 

The  only  names  which  the  act  of  June  28.  1898,  section  21  (30  Stat  495, 
502--503),  declares  shall  be  eliminated  from  the  tribal  rolls  are  tbo8e 
placed  thereon  by  fraud  or  without  authority  of  law. 

yince  1875  the  Choctaw  Nation  never  intended  thata  w*hite  person  inter- 
marrying into  the  tribe  should  have  power  to  confer  citizenship  upon 
his  children  by  a  subsequent  marriage  to  other  than  a  citizen  by  blood, 
but  this  does  not  apply  where  both  parents  have  been  adopted  int*> 
the  tribe. 

Loula  West  was  admitted  to  citizenship  in  the  Chot^taw  Nation  by  the 
Commission  to  the  Five  Civilized  Tribes.  The  nation  appealed  to 
the  United  States  courts  in  the  Indian  Territory  and  the  judgment 
was  affirmed.  Later,  under  the  act  of  July  1, 1902  (32  Stat.,  641,  647), 
the  case  was  removed  to  the  Citizenship  Court,  which  denied  her  appli- 
cation. Ileid,  that  the  Citizenship  Court  had  jurisdiction  of  such  cases, 
and  its  judgments  therein  are  final. 

William  C.  Thompson  applied  to  the  Commission  to  the  Five  Civilize<l 
Tribes  for  the  enrollment  of  himself,  wife,  and  children.  The  appli- 
cation was  denied  by  the  Commission,  and  no  appeal  was  taken  there- 
from. Claimant  relies  upon  the  fact  that  their  names  appear  upon 
the  tribal  roll  prepared  pursuant  to  the  Choctaw  acts  of  September  18 
and  October  30,  1896.  Held,,  that  the  action  of  the  Commission,  not 
having  been  api)ealed  from,  was  final,  and  that  the  Choctaw^  Nation, 
even  if  it  attempted  to  do  so,  had  no  right  thereafter  to  admit  them, 
such  enrollment  being  without  authority  of  law. 

The  provision  in  the  act  of  June  10,  1896  (29  Stat.,  339),  that  "any 
I>ers(m  who  shall  claim  to  be  entitled  to  be  added  to  said  rolls  as  a 
citizen  of  either  of  said  tribes  and  whose  right  thereto  has  either  been 
denied  or  not  acted  upon**  might  apply  to  the  legally  constitute<i  court 
or  committee  of  such  tribes,  with  right  of  appeal  to  the  United  States 
court,  had  reference  to  a  previous  denial  or  failure  of  the  tribal  au- 
thorities to  act,  and  not  to  action  or  nonaction  of  the  Commission. 

Richard  B.  Coleman  and  children  were  admitted  to  citizenship  in  the 
(Uioctaw  Nation  by  an  act  of  the  general  council  of  the  nation,  which 
the  record  of  the  case  shows  was  procured  by  fraud,  and  the  Commis- 
sion held  that  they  had  no  right  to  disregard  this  act  of  the  council. 
Held,  that  their  names  should  be  stricken  from  the  rolls. 

Kthel  Pier8on*s  case.  The  children  of  Choctaw  freedmen  who  were 
minors  living  March  4,  1906,  are  entitled  to  enrollment. 

Department  of  Justice, 

February  19,  1907. 
Sir:  I  have  the  honor  to  comiminicate  to  you  my  opinion 
in  ccM'tain  Choctaw  Indian  citizenship  cases,  the  first  two 
.submitted   by  your  letter  of  May  2J*,  1906,  and  the  others 
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by  the  direction  of  the  President  under  date  of  January 
19,  1907. 

1.  The  first  case  is  that  of  Myrtie  Randolph  and  her 
brother,  W.  ^T.  Thompson,  in  regard  to  which  you  say: 

''Myrtie  Randolph  and  W.  J.  Thompson  are  children  of 
Giles  Thompson,  white,  intermarried  in  the  Choctaw  Nation 
in  Mississippi  prior  to  the  treaty  of  September  27,  1830 
(7  Stat.,  333),  and  was  one  of  the  parties  nameji  by  supple- 
mentary Article  II  (ib.  340)  as  entitled  to  a  section  and  a 
half,  reserved  to  him  from  the  ceded  lands,  to  be  so  selected 
as  'to  include  their  present  residence  and  improvement.' 
His  first  and  second  wives  were  Choctaws.  His  name  ap- 
pears on  page  64,  volume  7,  American  State  Papers  (Public 
Lands),  as  a  beneficiary  of  Article  XIX  of  the  treaty  of 
September  27, 1830,  and  on  page  28,  volume  1,  of  the  record 
in  suit  of  the  Choctaw  Nation  v.  United  States^  Court  of 
Claims.  He  was  registered  under  the  treaty  as  citizen  of 
the  Choctaw  Nation,  Mushulatubbee's  District,  and  with  his 
family  was  transported  under  the  treaty  as  Choctaws,  at 
expense  of  the  United  States,  from  Mississippi  to  the 
Choctaw  Nation,  west,  prior  to  October  24,  1833,  when  he 
petitioned  the  President,  from  Doakesville,  near  the  Red 
River,  in  the  southern  part  of  the  Choctaw  Nation,  to  ap- 
prove sale  of  his  Mississippi  lands  to  James  Ga\%  of  Missis- 
sippi, and  for  issue  of  patent  therefor  (copy  A  inclosed). 
In  the  Choctaw  Nation,  west,  in  Indian  Territory,  in  1863, 
in  accordance  to  Choctaw  law,  he  married  a  white  woman, 
citizen  of  the  United  States,  of  whom  the  applicants  were 
born.  He  was  living  October  19,  1865,  and  was  paid  by 
the  Choctaw  Nation  for  beeves  furnished  June,  1865. 
(Copy  of  act  of  council  of  October  19,  1865,  is  inclosed,  B.) 
He  continued  to  live  in  the  nation,  and  was  recognized  as  a 
citizen  until  his  death,,  aged  76  3'ears,  and  his  estate  was 
administered  in  the  Choctaw  courts  as  that  of  an  Indian  and 
within  their  jurisdiction.  The  applicants,  his  children, 
were  born  in  the  Choctaw^  Nation,  were  admitted  to  and 
attended  the  Choctaw  schools  as  Choctaws,  and  in  all  re- 
spects enjoyed  and  were  accorded  the  privileges  of  native- 
born  Choctaws.  The  applicants  were  enrolled  by  Choctaw 
Committee  on  Citizenship  in  1892  as  Choctaw  citizens. 
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The  Department  is  not  yet  advised  whether  they  are  borne 
on  any  other  of  the  Choctaw  rolls.  The}^  settled  and  im- 
proved tribal  lands,  as  the  father  before  had  done  in  Missis- 
sippi, as  Choctaws,  erected  homes,  and  were  never  ousted 
or  objected  to  or  regarded  as  intruders. 

"September  8,  1896,  these  applicants  and  others  applied 
to  the  Commission  to  the  Five  Civilized  Tribes  for  enroll- 
ment under  the  act  of  June  10, 1896  (29  Stat,  321,  339),  and 
December  7,  1896,  were  denied.  Applicants  appealed  to 
the  United  States  court,  southern  district,  Indian  Territory, 
which,  January  18,  1898,  reversed  the  Commission  and 
admitted  the  applicants.  From  this  judgment  the  nation 
appealed  and  the  judgment  was  affirmed  (reported  as 
Stephens  v.  Cherokee  Nation  and  Choctaw  Nation  v.  Rdfyin- 
son^  174  U.  S.,445,  foot  note  page  469,  case  No.  589;  Same 
V.  Randolph  et  aL).  Subsequently,  under  the  act  of  July 
1,  1902  (32  Stat.,  641,  646-9),  the  matter  was  brought  by 
appeal  of  the  nations  to  the  Choctaw-Chickasaw  Citizenship 
Court,  which,  November  29,  1904,  denied  the  application — 
copy  of  opinion  therein,  and  in  Wall  v.  Clwctaw  Nation  et 
a/.,  and  in  E,  IL  Bounds  y.  Choctaw  and  Chickasaw  Nations^ 
whereon  both  were  founded,  are  inclosed  (C,  D,  E)." 

The  validity  and  finality  of  the  citizenship  court  are  there- 
fore a  vital  feature  of  thi«  case.  In  regard  to  its  judgment 
you  say  in  your  letter: 

"Bearing  upon  the  validity  of  this  judgment,  your  atten- 
tion is  called  to  the  fact  that  the  act  of  June  10,  1896,  gave 
no  power  to  the  Commission  to  the  Five  Civilized  Tribes  to 
purge  the  tribal  rolls,  which  were  by  the  act  confirmed. 
Power  to  purge  the  rolls  was  first  conferred  on  the  Commis- 
sion by  the  act  of  June  7,  1897  (30  Stat.,  84),  and  further 
by  section  21,  act  of  June  28,  1898  (30  Stat.,  495,  502). 
Wherefore  this  Department  holds  that  no  jurisdiction  was 
given  the  Commission,  or  to  the  courts  on  appeal  there- 
from, to  exclude  persons  having  tribal  recognition  and  borne 
on  the  tribal  rolls,  but  that  such  persons,  notwithstanding 
prior  adverse  action  by  the  Commission  or  the  courts,  are 
entitled  to  enrollment  under  the  act  of  1898  and  supple- 
mentary acts,  unless  their  inscription  on  the  tribal  rolls  was 
procured  by  fraud  or  was  without  authority  of  law.     Such 
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has  been  the  rule  of  thiy  Department  since  dcfcision  in  the 
case  of  Wiley  Adams,  May  21,  1903,  discussed  and  con- 
curred in  b}^  the  Assistant  Attorney-General,  Interior 
Department  (Opinions  of  March  24,  1905),  in  cases  of  Ben- 
jamin J.  Vaughn  and  Mary  Elizabeth  Martin.  In  Vaughn's 
case  counsel  for  the  nations  acceded  to  it  as  the  proper 
rule." 

To  determine  the  validity  and  the  finality  of  the  judg- 
ment of  the  Citizenship  court,  as  well  as  other  questions 
arising  in  these  cases,  it  is  necessary  to  consider  carefully 
the  entire  legislation  of  the  Congress  on  this  subject. 

The  act  of  June  10,  1896  (29  Stat.,  321,  339),  directed  the 
Commission  to  the  Five  Civilized  Tribes  in  the  Indian  Ter- 
ritory to  continue  the  exercise  of  the  authority  theretofore 
conferred  upon  them  to  negotiate  with  such  tribes  for  the 
extinguishment  of  the  tribal  title  to  their  lands,  by  the 
cession  of  the  same  or  a  part  thereof  to  the  United  States, 
or  their  allotment  in  severalty  to  the  members  of  such  tribes, 
with  a  view  to  the  ultimiate  creation  of  a  State  or  States 
embracing  such  lands. 

That  act  also  provided — 

''That  said  Commission  is  further  authorized  and  directed 
to  proceed  at  once  to  hear  and  determine  the  application  of 
all  persons  who  may  apply  to  them  for  citizenship  in  any  of 
said  nations,  and  after  such  hearing  they  shall  determine  the 
right  of  such  applicant  to  be  so  admitted  and  enrolled: 
Provided^  howerer^  That  such  application  shall  be  made  to 
such  Commissioners  within  three  months  after  the  passage 
of  this  Act.  The  said  Commission  shall  decide  all  such 
applications  within  ninet}^  days  after  the  same  shall  be  made. 
That  in  determining  all  such  applications  said  commission 
shall  respect  all  laws  of  the  several  nations  or  tribes,  not 
inconsistent  with  the  laws  of  the  United  States,  and  all 
treaties  with  either  of  said  nations  or  tribes,  and  shall  give 
due  force  and  effect  to  the  rolls,  usages,  and  customs  of 
each  of  said  nations  or  tribes:  And  lyravlded^  further^  That 
the  rolls  of  citizenship  of  the  several  tribes  as  now  existing 
are  hereby  confirmed,  and  any  person  who  shall  claim  to  be 
entitled  to  be  added  to  said  rolls  as  a  citizen  of  either  of  said 
tribes  and  whose  ricrht  thereto  has  either  been  denied  or 
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not  acted  upon,  or  any  citizen  who  may  within  three  months 
from  and  after  the  passage  of  this  Act  desire  such  citizen- 
ship, may  apply  to  the  legally  constituted  court  or  committee 
designated  by  the  several  tribes  for  such  citizenship,  and 
such  court  or  committee  shall  determine  such  application 
within  thirty  days  from  the  date  thereof. 

"  In  the  performance  of  such  duties  said  Commission  shall 
have  power  and  authority  to  administer  oaths,  to  issue  proc- 
ess for  and  compel  the  attendance  of  witnesses,  and  to  send 
for  persons  and  papers,  and  all  depositions  and  affidavits 
and  other  evidence  in  any  form  whatsoever  heretofore 
taken  where  the  witnesses  giving  said  testimony  are  dead 
or  now  residing  beyond  the  limits  of  said  Territory,  and  to 
use  every  fair  and  reasonable  means  within  their  reach  for 
the  purpose  of  determining  the  rights  of  persons  claiming 
such  citizenship,  or  to  protect  any  of  said  nations  from 
fraud  or  wrong,  and  the  rolls  so  prepared  by  them  shall  be 
hereafter  held  and  considered  to  be  the  true  and  correct 
rolls  of  persons  entitled  to  the  rights  of  citizenship  in  said 
several  tribes:  Provided^  That  if  the  tribe,  or  any  person, 
be  aggrieved  with  the  decision  of  the  tribal  authorities  or 
the  commission  provided  for  in  this  Act,  it  or  he  may 
appeal  from  such  decision  to  the  United  States  district 
court:  Provided^  Iioirever^  That  the  appeal  shall  be  taken 
within  sixty  days,  and  the  judgment  of  the  court  shall  be 
final. 

''That  thfe  said  Commission,  after  the  expimtion  of  six 
months,  shall  cause  a  complete  roll  of  citizenship  of  each  of 
said  nations  to  be  made  up  from  their  records,  and  add 
thereto  the  names  of  citizens  whose  right  may  be  conferred 
under  this  Act,  and  said  roils  shall  be,  and  are  hereb}'^, 
made  rolls  of  citizenship  of  said  nations  or  tribes,  subject, 
however,  to  the  determination  of  the  United  States  courts, 
as  provided  herein. 

"The  Commission  is  hereby  required  to  file  the  lists  of 
members  as  they  finally  approve  them  with  the  Commis- 
sioner of  Indian  Affairs  to  remain  there  for  use  as  the  final 
judgment  of  the  duly  constituted  authorities." 

The  act  of  June  7,  1897  (30  Stat,  6l>,  84),  contained  this 
provision: 
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''That  said  Commission  shall  continue  to  exercise  all 
authority'  heretofore  conferred  on  it  by  law  to  negotiate 
with  the  Five  Tribes,  and  any  agreement  made  by  it  with 
any  one  of  said  tribes,  when  ratified,  shall  operate  to  sus- 
pend any  provisions  of  this  Act  if  in  conflict  therewith  as 
to  said  nation:  Provided^  That  the  words  'rolls  of  citizen- 
ship,' as  used  in  the  Act  of  June  tenth,  eighteen  hundred 
and  ninety-six,  making  appropriations  for  current  and  con- 
tingent expenses  of  the  Indian  Department  and  fulfilling 
treaty  stipulations  with  various  Indian  tribes  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
seven,  shall  be  construed  to  mean  the  last  authenticated 
rolls  of  each  tribe  which  have  been  approved  by  the  council 
of  the  nation,  and  the  descendants  of  those  appearing  on 
such  rolls,  and  such  additional  names  and  their  descendants 
as  have  been  subsequently  added,  either  b}'  the  council  of 
such  nation,  the  duly  authorized  courts  thereof,  or  the  Com- 
mission under  the  act  of  June  tenth,  eighteen  hundred  and 
ninety-six.  And  all  other  names  appearing  upon  such  rolls 
shall  be  open  to  investigation  by  such  Commission  for  a 
period  of  six  months  after  the  passage  of  this  Act.  And 
any  name  appearing  on  such  rolls  and  not  confirmed  b}^  the 
Act  of  June  tenth,  eighteen  hundred  and  ninety-six,  as 
herein  construed,  may  be  stricken  therefrom  by  such  Com- 
mission where  the  party  affected  shall  have  ten  days'  pre- 
vious notice  that  said  Commission  will  investigate  and  deter- 
mine the  right  of  such  party  to  remain  upon  such  roll  as  a 
citizen  of  such  nation:  Provided^  also^  That  any  one  whose 
name  shall  be  stricken  from  the  roll  by  such  Commission 
shall  have  the  right  of  appeal,  as  provided  in  the  Act  of 
June  tenth,  eighteen  hundred  and  ninety -six." 

The  act  of  June  28,  1898  (30  Stat,  495,  502-3),  provided: 
"Sec.  21.  That  in  making  rolls  of  citizenship  of  the  sev- 
eral tribes,  as  required  by  law,  the  Commission  to  the  Five 
Civilized  Tribes  is  authorized  and  directed  to  take  the  roll 
of  Cherokee  citizens  of  eighteen  hundred  and  eighty  (not 
including  f  reedmen)  as  the  only  roll  intended  to  be  con- 
firmed by  this  and  preceding  Acts  of  Congress,  and  to  enroll 
all  persons  now  living  whose  names  are  found  on  said  roll, 
and  all  descendants  born  since  the  date  of  said  roll  to  per- 
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sons  whose  names  are  found  thereon;  and  all  persons  who 
have  been  enrolled  b}'  the  tribal  authorities  who  have  here- 
tofore made  permanent  settlement  in  the  Cherokee  Nation 
whose  parents,  by  reason  of  their  Cherokee  blood,  have 
been  lawfully  admitted  to  citizenship  by  the  tribal  authori- 
ties, and  who  were  minors  when  their  parents  were  so 
admitted;  and  they  shall  investigate  the  right  of  all  other 
persons  whose  names  are  found  on  an}^  other  rolls  and  omit 
all  such  as  may  have  been  placed  thereon  by  fraud  or  with- 
out authority  of  law,  enrolling  only  such  as  ma}"  have  lawful 
right  thereto,  and  their  descendants  born  since  such  rolls 
were  made,  with  such  inter-married  white  persons  as  may 
l)e  entitled  to  citizenship  under  Cherokee  laws. 

«  »  «  *  * 

'^Said  Comrtiission  is  authorized  and  directed  to  make 
correct  rolls  of  the  citizens  by  blood  of  all  the  other  tribes, 
eliminating  from  the  tribal  rolls  such  names  as  may  have 
been  placed  thereon  by  fraud  or  without  authority  of  law, 
enrolling  such  only  as  may  have  lawful  right  thereto,  and 
their  descendants  born  since  such  rolls  were  made,  with 
such  intermarried  white  persons  as  may  be  entitled  to  Choc- 
taw and  Chickasaw  citizenship  under  the  treaties  and  the 
laws  of  said  tribes. 

***** 

''The  rolls  so  made,  when  approved  by  the  Secretary  of 
the  Interior,'  shall  be  final,  and  the  persons  whose  names  are 
found  thereon,  with  their  descendants  thereafter  l)orn  to 
them,  with  such  persons  as  ms^y  intermarry  according  to 
tribal  laws,  shall  alone  constitute  the  several  tribes  which 
they  represent." 
The  act  of  May  81,  1900  (31  Stat,  221,  236),  provided: 
"That  said  Commission  shall  continue  to  exercise  all 
authority  heretofore  conferred  upon  it  by  law.  But  it  shall 
not  receive,  consider,  or  make  any  record  of  any  application 
of  any  person  for  enrollment  as  a  member  of  any  tribe  in 
Indian  Territory  who  has  not  been  a  recognized  citizen 
thereof,  and  duly  and  lawfully-  enrolled  or  admitted  as  such, 
and  its  refusal  of  such  application  shall  be  final  when  ap- 
proved by  the  Secretary'  of  the  Interior.'' 
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The  act  of  March  3,  1901  (31  Stat.,  1058, 1077),  contained 
this  provision: 

*'The  rolls  made  by  the  Commission  to  the  Five  Civilized 
Tribes,  when  approved  by  the  Secretary  of  the  Interior, 
shall  be  final,  and  the  persons  whose  names  are  found  there- 
on shall  alone  constitute  the  several  tribes  which  they  rep- 
resent; and  the  Secretary  of  the  Interior  is  authorized  and 
direi'ted  to  fix  a  time  by  agreement  with  said  tribes  or 
either  of  them  for  closing  said  rolls,  but  upon  failure  or  re- 
fusal of  said  tribes  or  any  of  them  to  agree  thereto,  then  the 
Secretary  of  the  Interior  shall  fix  a  time  for  closing  said 
rolls,  after  which  no  name  shall  be  added  thereto." 

The  act  of  July  1,  1902  (32  Stat.  641),  ratified  an  agree- 
ment made  by  the  Commission  to  the  Five  Civilized  Tribes 
with  the  Commission  representing  the  Choctaw  and  Chick- 
asaw tribes.  This  agreement  was  subsequently  ratified  by 
those  two  nations  as  required  therein.  In  regard  to  rolls 
of  citizenship  it  provided: 

"27.  The  rolls  of  theChoi^taw  and  Chickasaw  citizens  and 
Choctaw  and  Chickasaw  freedmen  shall  be  made  b}^  the 
(Commission  to  the  Five  Civilized  Tribes,  in  strict  compli- 
ance with  the  act  of  Congress  approved  June  28,  1898  (30 
Stat.,  495),  and  the  act  of  Congress  approved  May  31, 
1900  (31  Stat.,  221),  except  as  herein  otherwise  provided: 
Provided^  That  no  person  claiming  right  to  enrollment  and 
allotment  and  distribution  of  tribal  property,  by  virtue  of 
a  judgment  of  the  United  States  court  in  the  Indian  Terri- 
tory under  the  act  of  June  10,  1896  (29  Stat.,  321),  and 
which  right  is  contested  by  legal  proceedings  instituted 
under  the  provisions  of  this  agreement,  shall  be  enrolled  or 
receive  allotment  of  lands  or  distribution  of  tribal  property 
until  his  right  thereto  has  been  finally  determined. 

"28.  The  names  of  all  persons  living  on  the  date  of  the 
final  ratification  of  this  agreement  entitled  to  be  enrolled  as 
provided  in  section  27  hereof  shall  be  placed  upon  the  rolls 
made  by  said  Commission;  and  no  child  born  thereafter  to 
a  citizen  or  freedman  and  no  person  intermarried  there- 
after to  a  citizen  shall  be  entitled  to  enrollment  or  to  parti- 
cipate in  the  distribution  of  the  tribal  propert}'  of  the 
Choctaws  and  Chickasaws. 
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''29.  No  person  whose  name  appears  upon  the  rolls  made 
by  the  Commission  to  the  Five  Civilized  Tribes  as  a  citizen 
or  f  reedman  of  any  other  tribe  shall  be  enrolled  as  a  citizen 
or  f  reedman  of  the  Choctaw  or  Chickasaw  nations. 

''  30.  For  the  purpose  of  expediting  the  enrollment  of  the 
Choctaw  and  Chickasaw  citizens  and  Choctaw  and  Chickasaw 
freedmen,  the  said  Commission  shall,  from  time  to  time,  and 
as  early  as  practicable,  forward  to  the  Secretary  of  the 
Interior  lists  upon  which  shall  be  placed  the  names  of  those 
persons  found  by  the  Commission  to  be  entitled  to  enroll- 
ment. The  lists  thus  prepared,  when  approved  by  the  Sec- 
retary'^ of  the  Interior,  shall  constitute  a  part  and  parcel  of 
the  final  rolls  of  citizens  of  the  Choctaw  and  Chickasaw 
tribes  and  of  Choctaw  and  Chickasaw  freedmen,  upon  which 
allotment  of  land  and  distribution  of  other  tribal  property 
shall  be  made  as  herein  provided.  Lists  shall  be  made  up 
and  forwarded  when  contents  of  whatever  character  shall 
have  been  determined,  and  when  there  shall  have  been  sub- 
mitted to  and  approved  by  the  Secretary  of  the  Interior 
lists  embracing  names  of  all  those  lawfully  entitled  to  en- 
rollment, the  rolls  shall  be  deemed  complete.  The  rolls  so 
prepared  shall  be  made  in  quintuplicate,  one  to  be  deposited 
with  the  Secretary  of  the  Interior,  one  with  the  Commis- 
sioner of  Indian  Affairs,  one  with  the  principal  chief  of  the 
Choctaw  Nation,  one  with  the  governor  of  the  Chickasaw 
Nation,  and  one  to  remain  with  the  Commission  to  the  Five 
Civilized  Tribes. 

''31.  It  being  claimed  and  insisted  by  the  Choctaw  and 
Chickasaw  nations  that  the  United  States  courts  in  the 
Indian  Territory,  acting  under  the  Act  of  Congress  ap- 
proved June  10,  1896,  have  admitted  persons  to  citizenship 
or  to  enrollment  as  such  citizens  in  the  Choctaw  and  Chicka- 
saw nations,  respectively,  without  notice  of  the  proceed- 
ings in  such  courts  benig  given  to  each  of  said  nations;  and 
it  being  insisted  bv  said  nations  that,  iti  such  proceedings, 
notice  to  each  of  said  nations  was  indispensable,  and  it  being 
claimed  and  insi.sted  by  said  nations  that  the  proceeding  in 
the  United  States  courts  in  the  Indian  Territory,  under  the 
said  Act  of  June  10,  189t),  should  have  been  confined  to  a 
review  of  the  action  of  the  Commission  to  the  Five  Civilized 
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Tribes,  upon  the  papers  and  evidence  submitted  to  such 
commission,  and  should  not  have  extended  to  a  trial  de  novo 
of  the  question  of  citizenship;  and  it  being  desirable  to 
finally  determine  these  questions,  the  two  nations,  jointly, 
or  either  of  said  nations  acting  separately  and  making  the 
other  a  party  defendant,  may,  within  90  days  after  this 
agreement  becomes  effective,  b}^  a  bill  in  equity  filed  in  the 
Choctaw  and  Chickasaw  citizenship  court  hereinafter  named, 
seek  the  annulment  and  vacation  of  all  such  decisions  by 
said  courts.  Ten  persons  so  admitted  to  citizenship  or 
enrollment  by  said  courts,  with  notice  to  one  but  not  to 
both  of  said  nations,  shall  be  made  defendants  to  said  suit 
as  representatives  of  the  entire  class  of  persons  similarly 
situated,  the  number  of  such  persons  being  too  numerous 
to  require  all  of  them  to  be  made  individual  parties  to  the 
suit;  but  any  person  so  situated  may,  upon  his  application, 
be  made  a  party  defendant  to  the  suit.  Notice  of  the 
institution  of  said  suit  shall  be  personally  served  upon  the 
chief  executive  of  the  defendant  nation,  if  either  nation  be 
made  a  party  defendant  as  aforesaid,  and  upon  each  of  said 
ten  representative  defendants,  and  shall  also  be  published 
for  a  period  of  four  weeks  in  at  least  two  weekly  news- 
papers having  general  circulation  in  the  Choctaw  and 
Chickasaw  nations.  Such  notice  shall  set  forth  the  nature 
and  prayer  of  the  bill,  with  the  time  for  answering  the 
same,  which  shall  not  be  less  than  thirty  days  after  the  last 
publication.  Said  suit  shall  be  determined  at  the  earliest 
practicable  time,  shall  be  confined  to  a  final  determination 
of  the  questions  of  law  here  named,  and  shall  be  without 
prejudice  to  the  determination  of  any  charge  or  claim  that 
the  admission  of  such  persons  to  citizenship  or  enrollment 
b}'  said  United  States  courts  in  the  Indian  Territory  was 
wrongfully  obtained  as  provided  in  the  next  section.  In 
the  event  said  citizenship  judgments  or  decisions  are  an- 
nulled or  vacated  in  the  test  suit  hereinbefore  authorized, 
because  of  either  or  both  of  the  irregularities  claimed  and 
insisted  upon  by  said  nations  as  aforesaid,  then  the  files, 
papers  and  proceedings  in  any  citizenship  case  in  which  the 
judgment  or  decision  is  so  annulled  or  vacated,  shall,  upon 
written  application  therefor,  made  within  ninety  da3s  there- 
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after  b}'^  any  part}^  thereto,  who  is  thus  deprived  of  a 
favorable  judgment  upon  his  claimed  citizenship,  be  trans- 
ferred and  certified  to  said  citizenship  court  b\"  the  court 
having  custod}^  and  control  of  such  files,  papers  and  pro- 
ceedings, and,  upon  the  filing  in  such  citizenship  court  of 
the  files,  papers  and  proceedings  in  any  such  citizenship 
case,  accompanied  by  due  proof  that  notice  in  writing  of 
the  transfer  and  certification  thereof  has  been  given  to  the 
chief  executive  officer  of  each  of  said  nations,  vSaid  citizen- 
ship case  shall  be  docketed  in  said  citizenship  court,  and 
such  further  proceedings  shall  be  had  therein  in  that  court 
as  ought  to  have  been  had  in  the  court  to  which  the  same 
was  taken  on  appeal  from  the  Commission  to  the  Five 
Civilized  Tribes,  and  as  if  no  judgment  or  decision  had 
been  rendered  therein. 

''32.  Said  citizenship  court  shall  also  have  appellate  juris- 
diction over  all  judgments  of  the  courts  in  Indian  Territory 
rendered  under  said  Act  of  Congress  of  June  tenth,  eighteen 
hundred  and  ninety-six,  admitting  persons  to  citizenship  or 
to  enrollment  as  citizens  in  either  of  said  nations.  The  right 
of  appeal  may  be  exercised  by  the  said  nations  jointl}^  or  by 
either  of  them  acting  separately  at  an}^  time  within  six 
months  after  this  agreement  is  finally  ratified.  In  the  exer- 
cise of  such  appellate  jurisdiction  said  citizenship  court  shall 
be  authorized  to  consider,  review,  and  revise  all  such  judg- 
ments, both  as  to  findings  of  fact  and  conclusions  of  law, 
and  may,  whenever  in  its  judgment  substantial  justice  will 
thereb}'  be  subserved,  permit  either  party  to  any  such  appeal 
to  take  and  present  such  further  evidence  as  may  be  neces- 
sary to  enable  said  court  to  determine  the  very  right  of  the 
controversy.  And  said  court  shall  have  power  to  make  all 
needful  rules  and  regulations  prescribing  the  manner  of  tak- 
ing and  conducting  said  appeals  and  of  taking  additional 
evidence  therein.  Such  citizenship  court  shall  also  have  like 
appellate  jurisdiction  and  authority  over  judgments  rendered 
by  such  courts  under  the  said  act  denjnng  claims  to  citizen- 
ship or  to  enrollment  as  citizens  in  either  of  said  nations. 
Such  appeals  shall  be  taken  within  the  time  hereinbefore 
specified  and  shall  be  taken,  conducted  and  disposed  of  in 
the  same  manner  as  appeals  by  the  said  nations,  save  that 
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notice  of  appeals  by  citizenHhip  claimants  shall  be  served 
upon  the  chief  executive  officer  of  both  nations:  l\oxnde(l^ 
That  paragraphs  thirty-one,  thirty-two  and  thirty-three 
hereof  shall  go  into  effect  immediately  after  the  passage  of 
this  Act  by  Congress. 

"33.  A  court  is  hereb}^  created  to  be  known  as  the  Choc- 
taw and  Chickasaw  citizenship  court,  the  existence  of  which 
shall  terminate  upon  the  final  determination  of  the  suits  and 
proceedings  named  in  the  last  two  preceding  sections,  but  in 
no  event  later  than  the  thirty -first  day  of  December,  nine- 
teen hundred  and  three.  Said  court  shall  have  all  authority 
and  power  necessary  to  the  hearing  and  determination  of 
the  suits  and  proceedings  so  committed  to  its  jurisdiction, 
including  the  authority  to  issue  and  enforce  all  requisite 
writs,  process  and  orders,  and  to  prescribe  rules  and  regu- 
lations for  the  transa<^tion  of  its  business.  It  shall  also  have 
all  the  powers  of  a  circuit  court  of  the  ITnited  States  in 
compelling  the  production  of  books,  papers  and  documents, 
the  attendance  of  witnesses,  and  in  punishing  contempt. 

"Except  where  herein  otherwise  expressly  provided,  the 
pleadings,  practice  and  proceedings  in  said  court  shall  con- 
form, as  near  as  may  be,  to  the  pleadings,  practice  and  pro- 
ceedings inequity  causes  in  the  circuit  courts  of  the  United 
States.  The  testimon}^  shall  be  taken  in  court  or  before  one 
of  the  judges,  so  far  as  practicable.  Each  judge  shall  be 
authorized  to  grant,  in  vacjition  or  recess,  interlocutory 
orders  and  to  hear  and  dispose  of  interlocutory  motions  not 
affecting  the  substantial  merits  of  the  case.  Said  court 
shall  have  a  chief  judge  and  two  associate  judges,  a  clerk,  a 
stenographer,  who  shall  be  deputy  clerk,  and  a  bailiff.  The 
judges  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  each  receive  a 
compensation  of  five  thousand  dollars  per  annum,  and  his 
necessary  and  actual  traveling  and  personal  expenses  while 
engaged  in  the  performance  of  his  duties.  The  clerk,  stenog- 
rapher, and  bailiff  shall  be  appointed  by  the  judges,  or  a 
majority  of  them,  and  shall  receive  the  following  yearly 
compensation:  Clerk,  two  thousand  four  hundred  dollars; 
stenographer,  twelve  hundred  dollars;  bailiff,  nine  hundred 
dollars.     The  compensation  of  all  these  officers  shall  be  paid 
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by  the  United  States  in  monthly  installments.  The  moneys 
to  pay  said  compensation  are  hereby  appropriated,  and  there 
is  also,  appropriated  the  sum  of  five  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  to  be  expended  under 
the  direction  of  the  Secretary  of  the  Interior,  to  pay  such 
contingent  expenses  of  said  court  and  its  officers  as  to  such 
Secretary  maj'^  seem  proper.  Said  court  shall  have  a  seal, 
shall  sit  at  such  place  or  places  in  the  Choctow  and  Chicka- 
saw nations  as  the  judges  may  designate,  and  shall  hold 
public  sessions,  beginning  the  first  Monday  in  each  month, 
so  far  as  may  be  practicable  or  necessary.  Each  judge  and 
the  clerk  and  deputy  clerk  shall  be  authorized  to  administer 
oaths.  All  writs  and  process  issued  by  said  court  shall  be 
served  b}''  the  United  States  marshal  for  the  district  in 
which  the  service  is  to  be  had.  The  fees  for  serving  proc- 
ess and  the  fees  of  witnesses  shall  be  paid  by  the  party  at 
whose  instance  such  process  is  issued  or  such  witnesses  are 
subpoenaed,  and  the  rate  or  amount  of  such  fees  shall  be 
the  same  as  is  allowed  in  civil  causes  in  the  circuit  court  of 
the  United  States  for  the  western  district  of  Arkansas.  No 
fees  shall  be  charged  by  the  clerk  or  other  officers  of  said 
court.  The  clerk  of  the  United  States  court  in  Indian  Ter- 
ritory, having  custody  and  control  of  the  files,  papers,  and 
proceedings  in  the  original  citizenship  cases,  shall  receive  a 
fee  of  two  dollars  and  fifty  cents  for  transferring  and  certi- 
fying to  the  citizenship  court  the  files,  papers,  and  proceed- 
ings in  each  case,  without  regard  to  the  number  of  persons 
whose  citizenship  is  involved  therein,  and  said  fee  shall  be 
paid  by  the  person  applying  for  such  transfer  and  certifica- 
tion. The  judgment  of  the  citizenship  court  in  any  or  all 
of  the  suits  or  proceedings  so  committed  to  its  jurisdiction 
shall  be  final.  All  expt^nses  necessary  to  the  proper  con- 
duct, on  behalf  of  the  nations,  of  the  suits  and  proceedings 
provided  for  in  this  and  the  two  preceding  sections  shall 
be  incurred  under  the  direction  of  the  executives  of  the 
two  nations,  and  the  Secretary  of  the  Interior  is  hereby 
authorized,  upon  certificate  of  said  executives,  to  pa}'  such 
expenses  as  in  his  judgment  are  reasonable  and  necessary 
out  of  any  of  the  joint  funds  of  said  nations  in  the  Treasury 
of  the  United  States/' 
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It  appears  that  the  agreement  in  these  paragraphs  pro- 
vides for  the  establishment  of  the  Choctaw  and  Chickasaw 
Citizenship  Court,  and  gives  it  jurisdiction  of  a  test  suit  to 
annul  and  vacate  the  decisions  of  the  United  States  courts 
in  the  Indian  Territory  admitting  persons  to  citizenship  and 
enrollment  as  citizens  of  the  Choctaw  and  Chickasaw  na- 
tions, respectively,  on  the  ground  of  want  of  notice  to  both 
of  said  nations  and  because  the  United  States  courts  tried 
such  cases  de  novo,  with  a  right,  in  the  event  such  judg- 
ments should  be  annulled  because  of  either  or  both  of  the 
irregularities  mentioned  on  the  part  of  any  party  thus  de- 
prived of  a  favorable  judgment  to  remove  his  case  to  the 
Citizenship  court,  where  such  further  proceedings  were  to 
be  had  therein  ''as  ought  to  have  been  had  in  the  court  to 
which  the  same  was  taken  on  appeal  from  the  Commission 
to  the  Five  Civilized  Tribes,  and  if  no  judgment  or  decision 
had  been  rendered  therein;"  and  also  "appellate  jurisdic- 
tion over  all  judgments  of  the  courts  in  Indian  Territory, 
rendered  under  said  act  of  Congress  of  Jime  tenth,  eighteen 
hundred  and  ninety-six,  admitting  persons  to  citizenship  or 
to  enrollment  in  either  of  said  nations."  In  the  exercise  of 
such  appellate  jurisdiction  the  citizenship  court  wps  '' au- 
thorized to  consider,  review,  and  revise  all  such  judgments, 
both  as  to  findings  of  fact  and  conclusions  of  law,  and  may, 
whenever  in  its  judgment  substantial  justice  will  thereby 
be  subserved,  permit  either  party  to  any  such  appeal  to 
take  and  present  such  further  evidence  as  may  be  necessary 
to  enable  said  court  to  determine  the  very  right  of  the  con- 
troversy." 

It  will  be  noted  that  the  agreement  further  provides 
(paragraph  33)  that  "the  judgment  of  the  citizenship  court 
in  any  or  all  of  the  suits  or  proceedings  so  committed  to  its 
jurisdiction  shallbe finals 

The  agreement  also  contained  this  provision: 

"34.  During  the  ninety  days  first  following  the  date  of 
the  final  ratification  of  this  agreement,  the  Commission  to 
the  Five  Civilized  Tribes  may  receive  applications  for  en- 
rollment only  of  persons  whose  names  are  on  the  tribal  rolls, 
but  who  have  not  heretofore  been  enrolled  b}'  said  Commis- 
sion, commonly  known  as  "delinquents,"  and  such  inter- 
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married  white  persons  as  may  have  married  recognized  citi- 
zens of  the  Choctaw  and  Chickasaw  nations  in  accordance 
with  the  tribal  laws,  customs,  and  usages  on  or  before  the 
date  of  the  passage  of  this  act  of  Congress,  and  such  infant 
children  as  may  have  been  born  to  recognized  and  enrolled 
citizens  on  or  before  the  date  of  the  final  ratification  of  this 
agreement;  but  thr>,  application  of  no  person  whomsoever 
for  enrollment  shall  Ije  received  after  the  expiration  of  the 
said  ninety  days:  Pt^ovided^  That  nothing  in  this  section 
shall  apply  to  any  person  or  persons  making  application  for 
enrollment  as  Mississippi  Choctiiws,  for  whom  provision 
has  herein  otherwise  been  made." 

By  the  act  of  April  21,  1904  (38  Stat.,  189,  204),  it  was 
provided  that  the  Commission  to  the  Five  Civilized  Tribes 
should  conclude  its  work  and  terminate  on  or  before  July  1, 
1905,  and  cease  to  exist  on  that  date,  the  powers  theretofore 
conferred  upon  it  being  continued. 

By  the  act  of  March  3,  1905  (33  Stat.,  1048,  1060),  it  was 
provided  "that  the  work  of  completing  the  unfinished 
business,  if  any,  of  the  Commission  to  the  Five  Civilized 
Tribes  shall  devolve  upon  the  Secretary  of  the  Interior, 
and  that  all  the  powers  heretofore  granted  to  the  said  Com- 
ihission  to  the  Five  Civilized  Tribes  are  hereby  conferred 
upon  the  said  Secretary  on  and  after  the  first  of  July,  nine- 
teen hundred  and  five." 

By. the  act  of  April  26,  1906  (34  Stat.,  137),  it  was  pro- 
vided : 

"That  after  the  approval  of  this  act  no  person  shall  be 
enrolled  as  a  citizen  or  f  reedman  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  or  Seminole  tribes  of  Indians  in  the  Indian 
Territory,  except  as  herein  otherwise  provided,  unless  appli- 
cation for  enrollment  was  made  prior  to  December  finst, 
nineteen  hundred  and  five,  and  the  records  in  charge  of  the 
Commissioner  to  the  Five  Civilized  Tribes  shall  be  conclu- 
sive evidence  as  to  the  fact  of  such  application;  and  no 
motion  to  reopen  or  reconsider  any  citizenship  case,  in  an}' 
of  said  tribes,  shall  be  entertained  unless  filed  with  the  Com- 
missioner to  the  Five  Civilized  Tribes  within  sixty  days 
after  the  date  of  the  order  or  decision  sought  to  be  recon- 
sidei*ed  except  as  to  decisions  made  prior  to  the  passage  of 
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this  act^  in  which  cases  such  motion  shall  be  made  within 
sixty  days  after  the  passage  of  this  act." 

By  that  act  the  rolls  of  citizenship  of  the  several  tribes 
were  required  to  be  completed  by  March  4,  1907. 

After  very  carefully  considering  this  legislation  in  the 
light  of  the  circumstances  under  which  it  was  enacted,  I  am 
constrained  to  the  conclusion  that  the  Citizenship  court  had 
jurisdiction  of  the  cases  now  under  considemtion,  and  that 
its  judgment  therein  is  final. 

By  the  act  of  June  10,  1896,  the  Commission  to  the  Five 
Civilized  Tribes  was  ''authorized  and  directed  to  proceed 
at  once  to  hear  and  determine  the  application  of  all  persons 
who  may  apply  to  them  for  citizenship  in  any  of  said  nations." 
It  is  true  that  this  act  also  confirmed  the  then  existing  rolls 
of.  the  several  tribes,  but  the  question  whether  an  applicant 
was,  as  matter  of  fact,  already  duly  enrolled  upon  one  of 
the  rolls  so  confirmed  constituted,  in  my  opinion,  an  issue 
upon  which  the  Commission  was  authorized  and  required  to 
pass.  The  applicant  ma}^  be  fairly  held  to  have  waived  by 
his  application  the  conclusiveness  of  the  confirmation  of  the 
rolls  in  his  case. 

Independently  of  any  such  waiver,  I  do  not  see  how  the 
proposition  that  the  Commission  did  not  have  jurisdiction  of  • 
the  case  of  a  person  whose  name  was  upon  a  tribal  roll  can  be 
maintained  in  the  face  of  the  provision  of  the  act  of  June 
10,  1896,  that  *'in  determining  all  said  applications  said 
Commission  shall  *  *  *  give  due  force  and  effect  to 
the  rolls,^  usages,  and  customs  of  each  of  said  nations  or 
tribes."  I  think  that  act  left  it  to  the  Commission  to  deter- 
mine whether  or  not  the  applicant  was  upon  a  roll  which 
was  confirmed,  and  evidently  it  did  not  so  hold  in  these 
cases. 

It  is  unnecessary^  however,  to  determine  what  might  have 
been  the  effect  of  an  adverse  judgment  in  the  case  of  an  ap- 
plicant whose  name  was  upon  a  roll  so  confirmed,  for  such 
confirmation  was  certainly  and  very  materially  modified  by 
the  act  of  June  7,  1897,  and  apparently  altogether  with- 
drawn by  the  act  of  June  28,  1898.  The  act  of  June  7,. 
1897,  provided  that  the  words  "rolls  of  citizenship"  as  used 
in  the  act  of  June  10, 1896,  should  be  construed  to  mean  the 
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^'  last  authenticated  rolls  of  each  tribe  which  have  been  ap- 
proved by  the  council  of  the  nation."  1  am  informed  that 
there  never  was  any  such  an  authenticated  roll  of  the  Choc- 
taw tribe,  either  at  the  time  of  the  passage  of  the  act  of 
June  10,  1896,  or  subsequently  thereto.  Moreover,  by  the 
act  of  June  28, 1898,  it  was  provided  that  in  making  rolls  of 
citizenship  of  the  several  tribes,  the  Commission  should  take 
the  Cherokee  roll  of  1880  as  the  only  roll  intended  to  be  con- 
firmed by  that  and  preceding  acts  of  Congress.  It  seems  to 
be  clear  from  the  further  provisions  of  the  act  that  the  Con- 
gress did  not  here  refer  to  the  Cherokee  rolls  only,  but  had 
in  mind  those  of  all  the  tribes.  To  my  mind,  however,  the 
decisive  consideration  is  that  Congress,  knowing  there  were 
certain  cases  of  contested  citizenship  in  the  Choctaw  and 
Chickasaw  nations,  referred  these  cases,  under  carefully 
defined  conditions,  to  the  Citizenship  court  and  made  the 
determination  of  that  court  in  those  cases  final.  This  pro- 
vision of  law  repealed,  as  to  cases  in  this  category,  any 
inconsistent  provisions  (if  an}'^  there  were)  in  the  act  of  1896 
or  any  other  prior  act.  These  cases  were  unquestionably 
within  the  terms  of  the  law;  the  claimants  had  been  ad- 
mitted to  citizenship  by  decisions  of  the  United  States 
courts,  and  it  seems  clear  that,  under  the  agreement  with 
the  Choctaw  and  Chickasaw  nations  ratified  by  the  act  of 
July  1,  1902,  it  was  intended  that  the  Citizenship  court 
should  have  a  revisory  jurisdiction  of  judgments  of  the 
United  States  courts  in  the  Indian  Territory  in  citizenship 
cases,  irrespective  of  the  grounds  on  which  these  suits  had 
been  entertained  by  the  said  courts.  That  agreement  was 
made  after  theconfirmation  given  to  the  tribal  rolls  had  been 
qualified,  if  not  withdrawn,  and,  we  must  presume,  with  a 
knowledge  of  the  fact  that  the  Commission,  under  the  act  of 
June  10,  1896,  had  exercised  jurisdiction  in  the  case  of  per- 
sons whose  names  appeared  upon  some  of  the  rolls  of  the 
tribes.  Its  action  seems  to  show  that  Congress  did  not  in- 
tend to  confirm  any  roll  of  the  Choctaw  and  Chickasaw  tribes; 
but,  however  that  may  be,  when,  with  a  knowledge  of  all  that 
had  gone  before,  it  (treated  the  Citizenship  court,  this  was 
done,  in  m}^  opinion,  with  the  evident  purpose  of  giving  it 
jurisdiction  of  all  citizenship  cases  which  had  been  decided 
by  the  United  States  courts  for  the  Indian  Territory  on 
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appeal  from  the  judgments  of  the  Commission.  As  neither 
Congress  nor  the  nations  made  any  distinction  in  the  act 
and  agreement  referred  to  as  to  the  cases  of  persons  whose 
names  were  on  a  tribal  roll  which  might  have  been  con- 
lirmed  by  the  act  of  June  10,  189(5,  if  Congress  had  not 
decided  otherwise,  I  do  not  think  any  other  authority  can 
make  this  distinction.  Indeed,  as  I  liave  suggested,  the 
applicants  themselves,  having  voluntarily  submitted  to  the 
jurisdiction  of  the  Commission,  might  be  fairly  held  es- 
topped to  now  deny  it. 

I  understand  that  it  is  not  contended,  nor  do  I  think  it 
<*ould  be  successfully  maintained,  that  any  authority  to 
review  the  judgments  of  the  Citizenship  court  was  intended 
to  be  conferred  upon  you  by  Congress  when  it  made  the 
rolls,  as  finally  compiled,  subject  to  your  approval  (see  par- 
agraph 30  of  the  agreement  ratified  by  the  act  of  July  1, 
1902).  Neither  do  I  think  that  the  provision  in  the  act  of 
April  26,  1906,  above  quoted,  as  to  enrolling  persons  and 
entertaining  motions  to  reopen  or  reconsider  citizenship 
<5ases,  was  intended  to  recognize  or  confer  any  such  author- 
ity, the  purpose  of  that  provision  being  simply  to  limit  the 
time  in  which  the  authority  previously  conferred  might  be 
exercised.  To  hold  thus  would  bo  to  treat  the  later  act  as  a 
repeal  of  so  nuich  of  the  former  as  expressly  declared  the 
judgments  of  the  Citizenship  court  to  be  final,  which  seems 
to  me  untenable. 

This  disposes  of  the  cases  of  Myrtie  Randolph  and  her 
brother,  W.  J.  Thompson.  Whatever  their  intrinsic  merits, 
these  claims  have  been  finally  decided  adversely  to  the 
claimants  by  the  judgment  of  the  citizenship  court. 

2.    THE   CASE   OF   CYRUS   H.  KINGSBURY   AND   LUCY   E. 
LITTLEPAGE. 

The  second  case  is  that  of  Cyrus  H.  Kingsbur\-  and  Lucy 
p].  Littlepage,  in  regard  to  whom  you  sa}': 

"'Cyrus  H.  Kingsbury  and  Lucy  E.  Littlepage  are  chil- 
dren of  John  Parker-Kingsbury  and  wife,  Hannah  Mariah, 
white,  affiliated  by  act  of  the  Choctaw  council  of  November 
15,  1854,  which  enacted: 

^''That  all  rights,  privileges,  and  immunities  of  Choctaw 
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oitizeus  are  hereby  granted  unto  John  Parker -Kings  bury 
and  to  his  wife,  Hannah  Mariah,  and  the}'  shall  enjoy  all  the 
benefits  to  which  the  citizens  of  this  nation  may  hereafter 
be  entitled,  except  in  the  participation  of  any  sum  of  money 
which  may  now  be  due  the  nation  under  treaty  stipulations 
heretofore  made.' 

''  Both  applicants  were  born  in  the  Choctaw  Nation  and 
have  always  resided  there  as  its  recognized  citizens.  Both 
are  on  the  tribal  Choctaw  1885  census  roll,  Atoka  Countj^ 
Nos.  819,  821.  September  7. 1896,  they  applied  to  the  Com- 
mission to  the  Five  Civilized  Tribes  under  the  act  of  June 
10,  1896,  were  enrolled,  and  no  appeal  was  taken.  Cyrus 
H.  Kingsbury  is  on  the  1896  Choctaw  census  roll.  Lucy 
E.  Littlepage  is  on  the  partial  roll  of  Choctaw  citizens  by 
blood,  and  her  husband,  Patrick  H.  Littlepage,  is  on  the 
roll  of  intermarried  citizens — both  rolls  approved  by  the 
Secretary  of  the  Interior,  October  21,  1904.  Patent,  signed 
and  executed  by  the  principal  chief  of  the  Choctaw  Nation, 
conveying  to  Cyrus  H.  Kingsbury  allotted  tribal  lands  as  a. 
citizen  by  blood,  is  now  before  the  Secretary  of  the  Interior 
for  approval,  but  is  not  yet  approved  or  delivered.  No 
objection  to  occupation  of  tribal  lands  was  ever  made  against 
either  applicant  as  an  intruder." 

Pamgraph  27  of  the  agreement  with  the  Choctaw  and 
Chickasaw  nations,  ratified  by  the  act  of  July  1,  1902,  pro- 
vides that  the  rolls  of  Choctaw  and  Chickasaw  citizens  shall 
be  made  by  the  Commission  to  the  Five  Civilized  Tribes 
''in  strict  compliance"  with  the  acts  of  June  28,  1898,  and 
May  31,  1900. 

Section  21  of  the  act  of  June  28,  1898,  after  providing 
that  in  making  rolls  of  citizenship  of  the  several  tribes  the 
Commission  shall  take  the  roll  of  Cherokee  citizens  of  1880 
as  the  only  roll  intended  to  be  confirmed  by  that  and  pre- 
ceding acts  of  Congress,  and  providing  for  the  enrollment 
of  the  Cherokees,  authorizes  and  directs  the  Commission 
''to  make  correct  rolls  of  the  (AxXz^w^hyhhrnl  of  all  the 
other  tribes,  eliminating  from  the  tribal  rolls  such  names  as 
may  have  been  placed  thereon  l)y  fraud  or  without  author- 
ity of  law,  enrolling  such  only  as  may  have  lawful  right 
thereto,  and  their  descendants  born  since  such  rolls  were 
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made,  with  such  inttnnarrled  v^hlte  persouH  as  may  he  enti- 
tled to  Choctaw  and  Chickasaw  cltlzenshlj)  under  the  treaties 
and  the  lairs  of  said  tribes,^'* 

It  might  be  held  that  the  only  white  persons  intended  to 
be  enrolled  by  this  act  were  such  intermarried  ones  as 
were  entitled  to  citizenship  under  the  t^'eaties  and  laws  of 
the  tribes,  if  it  were  not  for  the  reference  to  the  tribal  rolls, 
on  which,  as  appears  from  your  statement  as  to  these  par- 
ties, there  were  undoubtedly  the  names  of  adopted  whites. 
The  only  names  which  the  act  declares  shall  be  eliminated 
from  the  tribal  rolls  are  those  placed  thereon  by  fraud  or 
without  authority  of  law,  and  it  is  not  suggested  that  the 
names  of  these  parties  were  open  to  either  of  those  objections. 

Light,  it  seems  to  me,  is  thrown  on  this  matter  by  the 
act  of  May  31,  1900,  which  was  also  directed  to  be  strictly 
complied  with  in  making  the  rolls  of  citizenship  of  these 
tribes.  That  act  is  plainly  intended  to  be  of  a  restrictive 
nature,  yet  a  fair  construction  of  it  would  seem  to  authorize 
the  enrollment  of  these  parties.  It  provides  that  the  Com- 
mission shall  continue  to  exercise  all  authority'  theretofore 
conferred  upon  it  by  law,  ^'  but  it  shall  not  receive,  con- 
sider, or  make  any  record  of  an}'  application  of  any  person 
for  enrollment  as  a  member  of  any  tribe  in  the  Indian  Ter- 
ritory who  has  not  been  a  recognized  citizen  thereof  and 
duly  and  lawfully  enrolled  or  admitted  as  such,  and  its 
refusal  of  any  such  application  shall  be  final  when  approved 
by  the  Secretar}^  of  the  Interior." 

This  act  recognizes  the  authority  of  the  Commission  to 
receive,  consider,  and  record  the  application  of  a  recognized 
citizen  of  any  of  the  tribes  referred  to  who  has  been  duly 
and  lawfullj'  enrolled  or  admitted  as  such,  its  refusal  of  the 
application  of  any  person  not  so  qualified  being  made  final 
when  approved  by  the  Secretary  of  the  Interior. 

These  applicants  appear  to  possess  all  of  these  qualifica- 
tions. Your  letter  statt-s  that  the}'  were  born  and  have 
always  resided  in  the  Choctaw  Nation  as  its  recognized  citi- 
zens; that  their  names  appear  upon  various  tribal  rolls,  and 
that  they  were  admitted  l)y  the  Commission  in  1896  as  citi 
zens,  no  appeal  from  the  decision  of  the  Commission  being 
taken  by  the  nation.     That  they  were  duly  and   lawfully 
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enrolled  by  the  tribal  authorities  would  seem  to  result  from 
the  fact  that  both  of  their  parents  had  been  adopted  into 
the  tribe,  and  the  failure  to  contest  the  action  of  the  Com- 
mission in  admitting  them  would  indicate  that  their  citizen- 
ship rightjs  were  regarded  as  indisputable. 

You  sa}^  that  you  would  not  have  doubt  that  these  appli- 
cants, born  to  the  allegiance  of  the  Choctaw  Nation,  are 
entitled  to  be  enrolled,  but  for  the  report  of  m}^  predecessor 
to  the  President  of  February  24,  1906,  in  the  case  of  per- 
sons without  Indian  blood,  and  the  order  to  you  of  Feb- 
ruary 27,  1906,  that  '*in  the  President's  judgment,  without 
reference  to  the  act  of  Congress,  it  is  perfectly  clear  equity 
demands  that  the  son  of  white  parents,  who  has  no  Indian 
blood  in  his  vein«5,  even  though  one  of  these  parents  has 
been  adopted  into  the  tribe,  should  not  be  treated  as  an 
Indian." 

The  report  of  Mr.  Moody  and  the  order  of  the  President 
thereon  had  reference  to  the  case  of  children  of  white 
persons,  one  of  whom  had  previously  acquired  Indian  citizen- 
ship by  virtue  of  his  marriage  into  the  Choctaw  tribe,  but 
had  afterwards,  upon  the  death  of  his  Indian  spouse,  mar- 
ried a  white  person.  Mr.  Mood}^  was  of  opinion  that  the 
right  of  citizenship  acquired  by  an  intermarried  white  was 
a  personal  right  and  could  not  be  conferred  upon  children 
by  such  subsequent  marriage,  which  is  also  the  view  taken 
by  the  citizenship  court. 

I  see  no  reason  to  question  the  soundness  of  that  conclu- 
sion, assuming  that  the  matter  is  still  open  for  considera- 
tion. It  is  expressly  provided  by  the  Choctaw  act  of 
November  9,  1875,  providing  for  the  intermarriage  of 
whites  with  Choctaws,  that  a  white  person  intermarrying 
into  the  tribe  in  pursuance  of  that  act  should  forfeit  his 
rights  of  citizenship  acquired  thereunder,  if  upon  the  death 
of  his  Indian  spouse  he  married  "a  white  man  or  woman, 
or  person,  as  the  case  may  be,  having  no  rights  of  Choctaw 
citizenship  by  blood." 

I  am  aware  that  it  has  been  held  by  one  of  the  United 
States  courts  in  the  Indian  Territory  that  this  law  is  in- 
consistent with  the  treaty  of  April  28,  1866,  but,  with  great 
respect  for  the  said  court,  I  do  not  so  consider  it.  That 
treaty  jn-ovidos: 
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"  Art.  38.  Every  white  person  who,  having  married  a 
Choctaw  or  Chickasaw,  resides  in  the  .said  Choctaw^  or 
Chickasaw  Nation,  or  who  has  been  adopted  by  the  legisla- 
tive authorities,  is  to  be  deemed  a  member  of  said  nation, 
and  shall  be  subject  to  the  laws  of  the  Choctaw  and  Chicka- 
saw nations  according  to  his  domicile,  and  to  prosecution 
and  trial  before  their  tribunals,  and  to  punishment  accord- 
ing to  their  laws  in  all  respects  as  though  he  was  a  native 
Choctaw." 

This  article  merely  recognizes  a  pre-existing  custom  of 
the  Choctaw  and  Chickasaw  nations  as  to  the  intermarriage 
and  adoption  of  white  persons,  and  can  not  fairly  be  said  to 
have  been  intended  to  prevent  them  from  decitizenizing  an 
intermarried  person  for  good  cause;  and  what  better  cause 
could  there  be  than  that  the  tie  which  bound  him  to  the 
tribe,  and  because  of  which  alone  citizenship  was  granted, 
was  broken  ? 

An  act  of  the  Choctaw  Nation,  approved  October  30, 1896, 

providing  for  the  enroUmentiiif  Choctaw  citizens,  provided 

that  '^the  Commission  shall  enroll  as  citizens  all  who  come 

under  wny  one  of  the  following  heads,  and  all  such  persons 

are  hereby  declared  citizens  of  the  Choctow  Nation:" 
«  *  *  *  « 

''V.  All  white  men  who  have  married  Choctaw  women  by 

blood  in  strict  conformity  to  the  laws  of  the  Choctaw  Nation 

of  1875  regulating  intermarriage,  or  the  Chickasaw  law  of 

1876  regulating  intermarriage,  and  have  not  been  divorced 

from  same  mrr  married  avfj  othei*  than  a  Choctav)  iromrm  hy 

blood  since  said  rnarria^ge, 

»  «  *  *  * 

'^  VIII.  All  white  women  who  have  married  Choctaws  by 
blood  legally  and  have  not  been  divorced  from  them  nor 
nince  married  any  othei'  than  a  Clwctaw  hy  bloody  a  recog- 
nized citizen  and  resident  of  the  Choctaw  or  .Chickasaw 

Nation." 

«  *  *  *  * 

That  act   further   provided  that   ''the  commissions  are 

especially  prohibited  from  enrolling  as  citizens  any  persons 

commg  under  the  following  heads:" 

*  *  «  *  * 

''i7.  The  children  of  any  jnarriage  where  netther  the 
father  9i07*  mot  he?'  art'   ChoHav^s  by  bloody  though  one  or 
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both  of  said  children's  parents  may  have  enjoyed  intermar- 
ried rights. 

''III.  All  persons  who,  though  they  had  at  one  time 
intermarried  rights,  aftencards  iuarried  a  person  not  a 
Choctaw  hy  blood  (being  the  father  or  mother  of  Choctaw 

children  shall  not  save  a  person  from  this  clause). 

«  *  *  «  * 

""  VI.  All  white  persons  who  have  been  admitted  to  citi- 
zenship with  their  wife  or  husband  by  the  General  Council 
and  afterwards  the  wife  or  husband,  Choctaw  by  blood, 
dying,  the  surviving  party,  being  a  white  person,  has  inter- 
married xclth  a  perxon  not  a  Choctaw  hy  hlood.^" 

*  *  *  *  * 

It  is  clear  that,  at  least  since  1875,  the  Choctaw  Nation 
never  intended  that  a  white  person  intermarrying  into  the 
tribe  should  have  power  to  confer  citizenship  upon  his 
children  by  a  subsequent  marriage  to  other  than  a  citizen 
by  blood.  The  informal  opinion  of  Attorney-General 
Mood}^  unquestionably  had  reference  to  cases  of  this 
character. 

The  case  of  the  present  applicants  is  quite  different  from 
that  just  referred  to.  Here  both  parents  were  adopted  into 
the  tribe.  It  must  have  been  contemplated  that  they  might 
have  children;  and  if  so,  what  was  to  be  their  citizenship  if 
not  that  of  their  parents'^ 

The  facts  in  the  present  case  answer  this  inquiry.  Your 
letter  states  that  these  applicants  have  always  been  recog- 
nized as  citizens  of  the  Choctaw  Nation;  that  their  names 
appear  on  the  tribal  census  roll  of  1885,  as  well  as  upon  the 
rolls  prepared  in  pursuanc^e  of  the  Choctaw  act  of  October 
30, 1896.  It  seems  clear,  therefore,  irrespective  of  the  action 
of  the  Commission  m  admitting  them  as  citizens  in  pursu- 
ance of  the  authority  granted  to  it  by  the  act  of  June  10, 
1896,  that  they  are  clearly  entitled  to  be  enrolled  for  allot- 
ment purposes. 

3.       THE   CASE   OF   LOULA    (OR  LULU)    WEST,    ET  AL. 

It  appears  from  the  papers  in  this  case  that  Loula  West 
applied  to  the  Commission  to  the  Five  Civilized  Tribes, 
pursuant  to    the   act  of  June  10,   1S96,   for  admission  to 
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citizenship  in  the  Choctaw  Nation  and  was  admitted  as  a 
citizen  b}'^  blood;  that  the  Choctaw  Nation  appealed  to  the 
United  States  Court  for  the  Central  District  of  the  Indian 
Territory,  which  affirmed  the  judgment  of  the  Commission; 
that  this  judgment  was  annulled  and  vacated  by  the  judg- 
ment of  the  Citizenship  court  in  the  test  case  provided 
for  l)y  the  act  of  July  I,  1902  (32  Stat.,  641,  (547),  and  there- 
upon she  removed  her  case  to  that  court,  which  denied  her 
application. 

This  case  is  similar  to  that  of  Myrtie  Randolph  and  her 
brother,  W.  J.  Thompson,  children  of  Giles  Thompson, 
above  referred  to,  in  that  it  involves  the  question  of  the 
finality  of  the  judgment  of  the  Citizenship  court,  it  being 
contended  that  the  Commission  in  tlie  first  instance  and  the 
Citizenship  court  ultimatel}'  on  api)eal  had  no  jurisdiction 
of  the  case  because  at  the  time  of  her  application  to  the 
Commission  her  name  was  upon  a  tribal  roll. 

For  the  reasons  heretofore  stated,  I  think  this  contention 
is  not  well  founded,  and  that  the  Citizenship  court  had 
jurisdiction  of  such  eases,  and  its  judgments  therein  were 
final. 

4.    THE   CASE   OF   WILLIAM    ('.  THOMPSON    ET   AL. 

In  this  ease  the  record  shows  that  Thompson  applied  to 
the  Commission  to  the  Five  Civilized  Tribes,  pursuant  to 
the  act  of  June  10,  18iU>,  for  the  enrollment  of  himself,  his 
wife,  and  children,  with  the  exception  of  a  daughter.  Mar}' 
M.  McNeese,  who  made  a  separate  application  for  herself, 
her  husband,  a  white  man,  and  their  children.  The  Com- 
mission denied  Thompson's  application,  and  also  that  of  his 
daughter.  No  appeal  was  taken  from  these  judgments,  and 
it  is  contended,  on  behalf  of  the  nation,  that  under  the  act 
of  June  10,  189f>,  they  were  final  and  conclusive  against  the 
right  of  these  parties  to  be  enrolled. 

The  claimants,  however,  rely  upon  the  fact  that  their 
names  appear  upon  the  tribal  roll  prepared  in  pursuance  of 
the  Choctaw  acts  of  September  18  and  October  30,  1896. 

In  my  judgment,  the  action  of  the  Commission,  under  the 
act  of  June  10,  1896,  not  having  been  appealed  from,  was 
final  and  conclusive  against  the  right  of  these  parties  to  be 
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admitted  to  citizenvship,  and  the  Choctaw  Nation,  even  if  it 
attempted  to  do  so,  had  no  right  thereafter  to  admit  them. 
It  will  be  observed  that  the  act  of  June  10,  18U6,  provided 
that  applications  should  be  made  to  the  Commission  within 
three  months  after  the  passage  of  the  act,  and  that  the  Com- 
mission should  decide  all  such  applications  within  ninety 
da^'s  after  they  were  made;  that  the  rolls  of  citizenship  of 
the  several  tribes  as  then  existing  were  confirmed,  and  "any 
person  who  shall  claim  to  be  entitled  to  be  added  to  said 
rolls  as  a  citizen  of  either  of  said  tribes  and  wdiose  right 
thereto  has  either  been  denied  or  not  acted  upon,  or  any 
citizen  who  may  within  three  months  after  the  passage  of 
this  act  desire  such  citizenship,  may  appl}'^  to  the  legally 
constituted  court  or  committee  designated  by  the  several 
tribes  for  such  citizenship,  and  such  court  or  committee  shall 
determine  such  application  within  thirty  days  from  the  date 
thereof;"  and  that  'Mf  the  tribe  or  any  person  be  aggrieved 
with  the  decision  of  the  tribal  authorities  or  the  Commission 
provided  for  in  this  act,  it  or  he  may  appeal  from  such 
decision  to  the  United  States  District  Court:  Provided^  hnn- 
evei'^  That  the  appeal  shall  be  taken  within  sixty  days,  and 
the  judgment  of  the  court  shall  be  final." 

As  I  read  this  act,  it  authorized  application  to  be  made 
either  to  the  Commission  to  the  Five  Civilized  Tribes  or  the 
"legally  constituted  court  or  committee"  of  such  tribes, 
with  a  right  of  appeal  by  the  party  aggrieved  by  the  decision 
of  either  to  the  United  States  Court.  Therefore,  and  in 
view,  also,  of  the  fact  that  the  act  contemplated  contempo- 
raneous action  by  the  Commission  and  the  tribal  courts,  J 
think  it  clear  that  the  provision  that  "any  person  who  shall 
claim  to  be  entitled  to  be  added  to  said  rolls  [the  existing 
rolls  of  the  tribe]  as  a  citizen  of  either  of  said  tribes  whose 
right  thereto  has  either  been  denied  or  not  acted  upon," 
had  reference  to  a  previous  denial  or  failure  to  act  of  the 
tribal  authorities,  and  not  to  the  subsequent  action  or  non- 
action of  the  Commission,  the  tense  of  the  verbs  ''has either 
been  denied  or  not  acted  upon,"  not  "shall  be  denied  or  not 
acted  upon"— indicating  that  past  action  or  non-action  was 
referred  to.  Prior  to  the  passage  of  this  act  the  Commission 
had  no  jurisdiction  of  these  citizenship  matters. 
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When,  therefore,  as  here,  the  claimaut  had  applied  to  the 
Commission  to  be  admitted  and  enrolled,  and  his  application 
denied,  his  only  renunh',  under  the  act  in  question,  lay  in 
an  appeal  to  the  United  States  court.  It  is  true  Thompson 
claims  to  have  received  no  notice  of  the  denial  of  his  appli- 
cation by  the  {k>mmission,  but  that  is  not  a  valid  excuse. 

But  aside  from  this  question  of  jurisdiction  in  the  Choctaw 
Nation  to  admit  persons  to  citizenship  who  had  l)een  denied 
b}^  the  Conmiission,  it  appears  that  the  nation  never  under- 
took to  authorize  the  admission  or  enrollment  of  these 
parties,  and  that,  in  any  aspect  of  the  case,  they  were 
enrolled  without  authority  of  law  and  their  names  should, 
in  pursuance  of  the  mandate  in  the  act  of  Conj^ress  of 
June  28,  181>8,  be  eliminated  from  the  tribal  rolls. 

The  Choctaw  Nation  does  not  appear  tb  have  proceeded 
under  the  authority  of  the  act  of  CongrCvSs  of  «June  10,  1896, 
authorizing  the  establishment  by  the  several  tribes  of  a 
court  or  committee  for  the  purpose  of  passing  upon  appli- 
cations for  citizenship  as  provided  therein.  It  was  not  until 
September  18,  1896,  ten  days  after  the  expiration  of  the 
period  in  which  applications  for  citizenship  were  to  be 
submitted  to  the  ''  legally  constituted  court  or  committee'' 
of  the  tribes  under  the  act  of  June  10,  1896,  that  the 
Choctaw  council  passed  the  act  above  referred  to.  That 
act  provided  for  the  appointment  of  census  commissioners 
in  each  county,  with  authority  "to  enroll  all  recognized 
citizens  of  the  Choctaw  Nation  by  blood,  intermarriage,  and 
adoption  who  are  recognized  as  citizens  of  the  Choctaw 
Nation  under  the  treaties,  constitution,  and  law  of  the  said 
nation."  It  further  provided  that  ''the  rolls  when  completed 
by  said  commissioners  shall  be  certified  to  by  said  commis- 
sioners and  delivered  to  the  principal  chief  of  the  Choctaw 
Nation  on  or  before  the  twentieth  day  of  October,  1896,  to 
be  revised  and  approved  by  the  next  general  council  of  the 
Choctaw  Nation." 

It  is  manifest  that  this  act  conferred  no  power  upon  such 
commissioners  to  admit  any  person  to  citizenship,  but  only 
to  enroll  "recognized  citizens."  Yet  in  virtue  thereof  one 
of  the  county  committees  assumed  to  pass  upon  a  petition 
prepared  by  Thompson's  attorney,  under  date  of  August  1, 
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1896,  and  addressed  to  the  general  council  of  the  Choctaw 
Nation^  '"at  itj?  regular  session  October  1896,"  praying  that 
*^all  rights,  privileges,  and  immunities  of  the  Choctaw 
Nation""  be  granted  to  himself,  his  wife,  family,  and  certain 
other  relatives,  "'and  they  l>e  enrolled  with  the  legal  citizen- 
iship  of  said  nation/' 

This  petition  does  not  appejir  ever  to  have  been  presented 
to  the  Choctaw  council  or  referred  by  any  competent  au- 
thority to  the  committee  which  assumed  to  pass  upon  it. 
Upon  its  back  is  the  following  indorsement: 

"William  C.  Thompson,  together  with  the  names  appear- 
ing on  the  face  of  the  within  application,  lineal  descendants 
of  Margaret  McCoy,  are  hereby  recognized  and  admitted  to 
the  citizenship  of  the  Choctaw  Nation  or  tribe  of  Indians 
by  the  legally  constituted  Choctaw  census  commission  duly 
assembled  at  Kiowa,  Ind.  T.,  this  the  8th  day  of  October, 
1896,  upon  the  testimony  of  Henry  Perkins,  Mrs.  Lavinia 
Franklin,  they  being  enrolled  Choctaw  Indians  by  blood. 
The  within  names,  parties  not  being  present,  were  passed 
for  further  enrollment. 

"A.  G.  FoLSOM, 
^"^ Secretary  of  Census  Committee,''^ 

This  was  a  manifest  attempt  to  exercise  an  authority  not 
delegated  to  the  committee. 

On  October  30,  1896,  the  Choctaw  council,  at  its  regular 
session,  passed  an  act  creating  three  commissions,  one  from 
each  district,  one  member  of  each  of  which  to  be  designated 
as  ''  chief  commissioner,"  "  to  make  a  complete  roll  of  the 
citizens  of  the  Choctaw  Nation."  By  that  act  it  was  made 
the  duty  of  said  commissions  ''to  examine  the  rolls  made  by 
the  commissions  under  the  act  of  September  18,  1896,  and 
also  to  expunge  from  said  rolls  of  September  18,  1896,  the 
names  of  all  persons  whom  they  shall  adjudge  not  to  be 
citizens."     It  was  further  provided: 

''The  Commivssion  shall  enroll  as  citizens  all  who  come 
under  any  of  the  following  heads,  and  all  such  persons  are 
hereb}'  declared  citizens  of  the  Choctaw  Nation: 

"  I.  All  Choctaws  by  blood  born  and  raised  in  the  Choc- 
taw Nation. 
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•*1I.  All  Choctttws  hv  blood  who  have  been  admitted  to 
citizenship  by  the  general  counril  and  now  residents  of  the 
nation." 

It  was  provided  that  ''at  the  expiration  of  the  time 
allowed  the  commisiiions  in  each  district,  the  chief  com- 
missionei's  shall  meet  atTushka  Homma  at  their  earliest  con- 
venience, and  not  laU*r  than  the  first  Monday  in  December, 
lSl»t>,  and  shall  revise  the  rolls  made  by  their  respective 
district  commissions  dnring  the  succeeding  ten  days  after 
the}'  meet."  The  chief  commissioners  were  authorized  to 
**  enroll  the  name  of  any  citizen  who  for  any  good  cause 
failed  to  appear  before  the  district  commissions."  It  was 
further  provided  that '"  the  roll  as  completed  and  signed  by 
the  chief  commissioners,  when  approved  by  the  principal 
chief,  shall  l)e  the  legal  and  authorized  roll  of  citizens  of 
the  Choctaw  Nation." 

These  pai'ties  were  enrolled  by  the  revisory  board,  but  that 
their  enrollment  was  unauthorized  is  clear.  The  act  just 
referred  to  only  authorized  the  enrollment  of  Choctaws  by 
blood  who  were  'Mx)rn  and  raised"  in  the  Choctaw  Nation 
or  had  '"been  admitted  to  citizenship  by  the  general  coun- 
cil." The  applicants  possessed  neither  of  these  qualifications. 
According  to  his  own  statement,  William  C.  Thompson  was 
not  raised  in  the  Choctaw  Nation,  having  been  taken  to 
Mississippi  shortly  after  his  birth,  and  returning  only  once 
during  his  boyhood  for  al>out  a  year.  It  is  further  stated 
that  he  remained  in  Mississippi  imtil  the  war,  when  he  went 
to  Texas,  not  returning  again  to  the  Choctaw  Nation  until 
1887.  He  had  never  been  '' admitted  to  citizenship  by  the 
general  council."  His  wife  and  children  could  claim  no 
greater  rights  than  he  possessed.  The  other  applicants 
named  in  his  petition  were  descendants  of  his  brother,  who 
was  born  in  Mississippi  and  whose  record  appears  to  be 
otherwise  about  the  same  as  William  C.  Thompson's. 

Moreover,  it  appears  from  the  opinion  of  the  Assistant 
Attorney-General  for  the  Interior  Department,  of  March  24, 
1905,  in  the  case  of  Mary  Elizabeth  Martin,  that  on  July  17, 
1897,  the  principal  chief  of  tlie  Choctaw  Nation  advised  the 
Commission  to  the  Five*  Civilize  d  Tribes  that  he  had  refused 
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to  approve  the  last  revised  roll  made  in  accordance  with  tlu' 
act  of  October  30,  1896,  because  he  was  satisfied  there  were 
some  names  thereon  ''that  have  been  registered  through 
fraud  or  misrepresentation/'  As  such  approval  was  neces- 
sar}-  in  order  to  make  the  roll  so  prepared  "'the  legal  and 
authorized  roll  of  citizens  of  the  Choctaw  Nation,"  it  would 
seem  that  in  no  aspect  of  the  case  could  these  parties  be 
said  to  be  lawfully  admitted  and  enrolled. 

It  further  appears  that  these  applicants,  or  some  of  them, 
including  William  C.  Thompson,  applied  in  1900  to  the 
Commission  for  the  Five  Civilized  Tribes  for  identification 
as  Mississippi  Choctaws  under  the  following  provision  of 
section  21  of  the  act  of  June  28,  1898: 

"Said  Commission  shall  have  authority  to  determine  the 
identity  of  Choctaw  Indians  claiming  rights  in  the  Choctaw 
lands  under  article  fourteen  of  the  treaty  between  the  United 
States  and  the  Choctaw  Nation  concluded  September  twenty- 
seventh,  eighteen  hundred  and  thirty,  and  to  that  end  they 
may  administer  oaths,  examine  witnesses,  and  prepare  all 
othi^.r  acts  necessar}'  thereto  and  make  I'^port  to  the  Secre- 
tary of  the  Interior.'' 

Article  14  of  the  treaty  of  September  7,  1880  (7  Stat.. 
335),  provided: 

"Art.  XIV.  Each  Choctaw  head  of  a  family  being  de- 
sirous to  remain  and  become  a  citizen  of  the  States,  shall  bo 
permitted  to  do  so,  by  signifying  his  intention  to  the  agent 
within  six  months  from  the  ratification  of  this  treaty,  and  he 
or  she  shall  thereupon  be  entitled  to  a  reservation  of  one 
section  of  six  hundred  and  forty  acres  of  land,  to  be  bouiided 
by  sectional  lines  of  survey;  in  like  manner  shall  be  entitled 
to  one-half  that  quantity  for  each  unmarried  child  which  is 
living  with  him  over  ten  years  of  age;  and  a  (juarter  section 
to  such  child  as  may  be  under  ten  years  of  age,  to  adjoin 
the  location  of  the  parent.  If  they  reside  upon  said  lands, 
intending  to  become  citizens  of  the  SUites,  for  five  years  after 
the  i^atitication  of  this  treaty,  in  that  case  a  grant  in  fee  sim- 
ple shall  issue;  said  reservation  shall  include  the  present 
improvement  of  the  head  of  the  family,  or  a  portion  of  it. 
Persons  who  claim  under  this  aiticle  shall  not  lose  the  privi- 
lege of  a  Choctaw  citizen,  but  if  they  ever  remove  are  not 
to  be  entitled  to  any  portion  of  the  Choctaw  annuity." 
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The  only  evidence  adduced  in  any  way  tending  to  show  a 
compliance  with  the  terms  of  this  article  w  ere  statements  to 
the  effect  that  William  C  Thompson's  grandfather  applied  for 
land  under  the  treaty  of  1880,  but  was  refused  by  the  Indian 
agent.  Congress,  however,  by  the  acts  of  March  3,  1837, 
and  August  23,  1842  (5  Stat.,  180,  513),  appointed  commis- 
sioners for  the  purpose  of  adjusting  claims  of  this  kind,  and 
there  was  no  evidence  to  the  effect  that  the  ancestors  of  the 
claimants  had  endeavored  to  comply  with  the  provisions  of 
those  acts,  or  received  patents  or  certificates  for  land  as 
therein  provided  for.  The  Commissioii  properly  held,  there- 
fore, that  it  was  impossible  to  identity  the  applicants  as 
Mississippi  Choctaws. 

Upon  the  whole  C4ise,  it  seems  to  me  clear  that  these  appli- 
cants, and  those  claiming  intermarried  rights  with  them, 
should  be  denied  enrollment. 

The  other  cases  consolidated  with  this  are  of  a  similar 
nature,  and  under  the  views  above  stated  the  parties  re- 
•ferred  to  thereiii  are,  in  my  judgment,  not  entitled  to  be 
'Enrolled. 

5.    THE  CASK  OF    KlCHARl)  B.  (^OLEMAN    ET  AL. 

The  enrollment  of  the  parties  referred  to  in  this  case  de- 
pends upon  the  effect  to  be  given  to  the  following  act  of 
the  general  council  of  the  Choctaw  Nation,  passed  Novem- 
ber 8,  1889: 

•'An  act  to  establish  the  citizenship  of  K.  B.  Coleman,  his 
wife,  and  their  children. 

''Sec.  1.  lie  It  enacted  hijthe  gevei^al eouncil  of  the  Choc- 
fcur  NatUm  m^iemhled^  That  Richard  Benjamin  Coleman  and 
his  wife,  Eva  Coleman,  and  their  children,  as  follows: 
Richard  St.  Clair,  age  15  years;  Ida  Clay,  age  13;  Bennetta, 
age  11;  Bettie  Withers,  age  9;  Henry  Allen,  age  6;  Willie 
Norma  Coleman,  age  4  years,  are  hereby  admitted  to  citi- 
zenship in  the  Choctaw  Nation,  with  rights,  privileges,  and 
inununities,  and  that  this  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage." 

It  is  contended  that  this  act  was  procured  l)v  fraud  and 
bribery,  and  that  therefore  the  names  of  Coleman  and  his 
family  should  be   eliminated  from    the   tribal    rolls   upon 
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which  they  appear,  under  the  act  of  Congress  of  June  28, 
1898,  which  provides: 

"'Said  Commission  is  authorized  and  directed  to  malice 
correct  rolls  of  citizens  by  blood  of  all  the  other  tribes^ 
eliminating  from  the  tribal  rolls  such  names  as  may  have 
been  placed  thereon  by  fraud  or  without  authority  of  law, 
enrolling  such  only  as  may  have  lawful  right  thereto  *  *  ^." 

The  Commission  held  that  they  had  no  authority  to  go 
behind  the  act  of  the  Choctaw  council  referred  to,  but  in 
an  informal  opinion  rendered  you  December  7,  1904,  Acting 
Attorney-General  Day,  after  quoting  the  above  provision, 
said: 

*'It  appears  to  me  the  above-quoted  provisions  of  the 
statute  impose  upon  the  Commissicm  to  the  Five  Civilized 
Tribes  the  duty  and  gave  it  the  power  to  determine  whether 
an}'  name  appearing  upon  a  tribal  roll  was  placed  there  by 
fraud  or  without  authority  of  law,  and  that  the  mere  fact 
that  such  enrollment  was  b}'  virtue  of  an  act  of  the  national 
council  is  not  sufBcient  to  preclude  an  inquir3\  An  act 
of  the  council  should  be  treated  with  respect  as  prima  facie 
valid  and  efficacious,  and  nothing  done  as  the  result  thereof 
should  be  lightly  set  aside;  but  if  it  clearly  appears  that  the 
act  was  procured  by  deliberate  fraud  and  perjury  I  do  not 
think  that  Congress  intended  that  benetits  thereunder  should 
be  enjoyed." 

Mr.  Day  did  not  pass  upon  the  facts  of  this  case.  Subse- 
quently, the  Assistant  Attorney -General  for  the  Interior 
Department,  upon  a  consideration  of  the  record,  held  that 
it  did  not  clearly  appear  therefrom  that  the  act  in  question 
had  been  fraudulently  procured. 

In  my  judgment  the  record  in  this  case  clearly  shows 
deliberate  fraud  on  the  part  of  Richard  B.  Coleman  in  pro- 
curing the  passage  of  the  act  admitting  him  to  citizenship. 
It  appears  that  Coleman  came  into  the  Choctaw  Nation  about 
1880.  In  1887  he  made  application  to  the  citizenship  com- 
mittee of  the  Choctaw  council  for  admission  as  a  citizen  by 
blood,  representing  by  himself  and  witnesses  he  brought 
before  the  committee  that  his  father  was  a  Choctaw  boy 
named  Frank  C/oleman,  the  sou  of  a  John  Coleman  and  Chap 


The  Secretary  of  the  Interior,  150 

ponia,  a  full-blood  Choctaw,  who  haxl  lived  in  Mississippi 
with  his  parents  prior  to  the  migration  in  1830.  The  boy 
Frank,  it  was  testified,  had  been  sent  to  Kentucky  to  school 
and  nothing  afterwards  hoard  of  him. 

The  testimony  adduced  on  behalf  of  the  nation  before  the 
Commission  to  the  Five  Civilized  Tribes  shows  that  the 
father  of  Coleman  was  Francis  S.  Coleman,  a  son  of  a  Francis 
Coleman  who  was  born  and  raised  in  Orange  County,  Va., 
and  was  not  a  Choctaw.  ITiat  testimony  was  given  in  the 
form  of  a  deposition  by  Mrs.  Harriet  Henry,  a  sister  of 
Francis  S.  Coleman,  and  R.  L.  Coleman,  a  nephew,  residing 
at  Columbia,  Mo.  The  identity  of  Francis  S.  Coleman  with 
the  father  of  the  applicant  appears  from  the  fact  testified  to 
by  the  applicant  as  well  as  the  two  witnesses  just  referred 
to,  that  he  married  Ann  Elizabeth  Bedford,  the  daughter  of 
John  Bedford,  in  Kentucky,  and  the  testimony  of  all  parties 
that  Francis  S.  Coleman  went  to  Denton,  Tex.,  and  died 
there.  Although  duh'  advised  as  to  the  intention  of  the 
attorne^^s  for  the  Choctaw  Nation  to  take  this  testimony,  no 
effort  was  made  by  Coleman  or  his  attorney  to  file  cross  in- 
terrogatories or  in  anyway  rebut  it,  but  they  confined  them- 
selves to  an  endeavor  to  have  the  testimony  stricken  from 
the  records  as  not  having  been  taken  in  accordance  with  law. 
The  authority  of  the  Commission  to  take  the  testimony  in 
this  w^ay  is  clear,  under  the  act  of  June  28,  1898  (30  Stat., 
495,  503),  which  provides: 

'*  Said  Commission  shall  make  such  rolls  descriptive  of  the 
persons  thereon,  so  that  they  may  be  thereby  identified,  and 
it  is  authorized  to  take  a  census  of  each  of  said  tribes,  or  to 
adopt  any  other  means  by  them  deemed  necessarv  to  enable 
them  to  make  such  rolls." 

This  testimony  was  further  enforced  by  another  deposi- 
tion of  said  R.  L.  Coleman,  taken  by  Commissioner  Tams 
Bixby,  in  which  R.  L.  Coleman  stated  further  that  he  knew 
the  applicant,  Richaid  B.  Coleman;  that  he  was  his  cousin. 
A  motion  was  likewise  made  to  strike  this  testimony  from 
the  record,  because  taken  without  notice  to  the  applicant, 
but  it  was  overruled  by  the  Commission,  who  held  that  under 
the  authority  of  the  above  act  they  could  take  such  measures 
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as  they  deemed  necessary  to  satisfy  themselves  as  to  the  jus- 
tice of  the  applicant's  claim.  I  do  not  think  it  is  shown  that 
the}-  abused  their  discretion  in  this  matter. 

It  appears  that  the  application  of  Kichard  B.  Coleman  to 
be  enrolled  as  a  citizen  by  blood  of  the  nation,  upon  the 
grounds  above  stilted,  wa.s  passed  over  by  the  citizenship 
committee  of  the  council  in  1887;  taken  up  again  in  18SS, 
and  a  bill  of  rejectment  passed  b}"  the  committee  or  the 
council;  renewed  at  the  session  of  1889,  and  a  bill  of  admis- 
sion introduced  into  the  House  of  Representatives,  which 
was  rejected,  and  then  a  new  bill  introduced  and  enacted 
into  the  law  above  quoted. 

I  think  it  sufficiently  appears  from  the  testimony  in  this 
case,  particularly  that  given  by  and  on  behalf  of  the  appli- 
cant himself,  that  the  council  in  admitting  him  and  his 
family  to  citizenship  did  so  upon  the  strength  of  the  testi- 
mony adduced  by  him  before  the  committee  on  citizenship 
that  he  was  a  Choctaw  by  blood,  descended  as  he  repre- 
sented. It  is  to  be  observed  that  he  and  his  family  all  claim 
that  he  was  admitted  as  a  Choctaw  by  blood. 

Some  testimony'  wa.s  introduced  for  the  purpose  of  show- 
ing that  Coleman  had  bribed  one  Roebuck,  the  member  of 
the  Council  who  introduced  the  second  bill,  but  the  evidence 
on  that  point  is  not  sufficient  to  establish  the  fact. 

In  October,  1898,  the  general  council  of  the  Choctaw 
Nation  passed  an  act  repealing  the  act  of  Novembers,  1889, 
admitting  Coleman  and  his  family  to  citizenship.  This  act 
was,  however,  disapproved  by  President  McKinley,  upon 
the  recommendation  of  the  Secretary  of  the  Interior,  under 
the  authority  of  the  act  of  Congress  of  June  28,  1898,  which 
required  the  approval  of  the  President  to  all  acts  of  the 
Choctaw^  and  Chickasaw  nations  in  any  manner  affecting 
the  lands  of  the  tribes. 

Although  this  act  was  thus  invalidated  it  may  fairly  be  taken 
to  indicate  the  sense  of  the  nation  at  that  time  that  Coleman 
was  improperly  admitted.  The  reason  for  its  disapproval 
does  not  appear,  but  it  might  rcascmably  have  been  rejected 
on  the  ground  that  by  the  act  of  June  28,  1898,  the  work  of 
making  up  the  rolls  of  citizenship  and  eliminating  therefrom 
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those  placed  thereon  by  fraud  was  committed  entirely  to  the 
Commission  to  the  Fiv^e  Civilized  Tribes. 

It  is  to  be  observed  that  Commissioner  Bixby,  who  was 
the  only  commissioner  who  considered  this  case  on  its  merits, 
was  *' clearly  of  the  opinion  from  such  evidence  as  has  been 
presented  to  this  Commission  that  the  evidence  presented 
to  and  acted  upon  by  the  citizenship  committee  of  the 
Choctaw  general  council,  which  passed  upon  the  petition 
of  these  applicants,  and  upon  which  evidence  their  admis- 
sion to  Choctaw  citizenship  was  based,  was  fraudulent,  false, 
and  misleading.'' 

In  my  opinion,  these  parties  should  be  stricken  from  the 
rolls. 

6.    THE   CASE   OF   ETHEL   PIERSON. 

This  case  presents  the  question  of  your  authority  to  en- 
roll the  children  of  Choctaw  freedmen  who  wei*e  minors 
living  March  4,  1906.  The  decision  of  this  question  turns 
upon  the  construction  to  be  given  to  section  2  of  the  act  of 
April  26,  1906  (34  Stat.,  137),  as  amended  by  the  act 
of  June  21,  1906  (34  Stat.,  342). 

The  act  referred  to  originally  provided: 

"  Sec.  2.  That  for  ninety  days  after  approval  hereof 
applications  shall  be  received  for  enrollment  of  children 
who  were  minors  living  March  fourth,  nineteen  l\undred 
and  six,  whose  parents  have  been  enrolled  as  members  of 
the  Choctaw,  Chickasaw,  Cherokee,  or  Creek  tribes,  or 
have  applications  for  enrollment  pending  at  the  approval 
hereof,  and  for  the  purpose  of  enrollment  under  this  sec- 
tion illegitimate  children  shall  take  the  status  of  the  mother, 
and  allotments  shall  be  made  to  children  so  enrolled.  If 
any  citizen  of  the  Cherokee  tribe  shall  fail  to  receive  the 
full  quantity  of  land  to  which  he  is  entitled  as  an  allotment, 
he  shall  be  paid  out  of  any  of  the  funds  of  such  tribe  a  sum 
equal  to  twice  the  appraised  value  of  the  amount  of  land 
thus  deficient.  The  provisions  of  section  nine  of  the  Creek 
agreement  ratified  by  Act  approved  March  first,  nineteen 
hundred  and  one,  authorizing  the  use  of  funds  of  the  Creek 
tribe  for  equalizing  allotments,  are  hereby  restored  and 
reenacted,  and  after  the  expiration  of  nine  months  from  the 
(M)5n0— VOL  20— OS 11 
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date  of  the  original  selection  of  an  allotment  of  land  in  the 
Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes, 
and  after  the  expiration  of  six  months  from  the  passage  of 
this  Act  as  to  allotments  heretofore  made,  no  contest  shall 
be  instituted  against  such  allotment:  Prmyidcd^  That  the 
rolls  of  the  tribes  affected  by  this  Act  shall  be  fully  com- 
pleted on  or  before  the  fourth  day  of  March,  nineteen 
hundred  and  seven,  and  the  Secretary  of  the  Interior  shall 
have  no  jurisdiction  to  approve  the  enrollment  of  any  per- 
son after  said  date:  l\ovided  fart1u<i\  That  nothing  herein 
shall  be  construed  so  as  to  hereafter  permit  any  person  to 
file  an  application  for  enrollment  in  any  tribe  where  the  date 
for  filing  application  has  been  fixed  by  agreement  between 
said  tribe  and  the  United  States:  Pravid^d^  That  nothing 
herein  shall  apply  to  the  intermarried  whites  in  the  Cherokee 
Nation,  whose  cases  are  now  pending  in  the  Supreme  Court 
of  the  United  States." 
The  amendatory  act  provided  (34  Stat.,  841-2): 
"That  section  two  of  the  Act  entitled  "An  Act  to  pro- 
vide for  the  final  disposition  of  the  affairs  of  the  Five 
Civilized  Tribes  in  the  Indian  Territory,  and  for  other  pur- 
poses," approved  April  twenty -sixth,  nineteen  hundred  and 
six,  be,  and  the  same  is  hereby,  amended  by  striking  out 
thereof  the  words  ^^  Provided  further^  Th2Ltnoth\i\g  herein 
shall  Be  construed  so  as  to  hereafter  permit  any  person  to 
file  an  application  for  enrollment  in  any  tribe  where  the  date 
for  filing  application  has  been  fixed  by  agreement  between 
said  tribe  and  the  United  States:  Provided  further^  That 
nothing  herein  shall  apply  to  the  intermarried  whites  in 
the  Cherokee  Nation  whose  cases  are  now  pending  in  the 
Supreme  Court  of  the  United  States."  And  insert  in  said 
Act  in  lieu  of  the  matter  repealed,  the  following:  Provided 
further^  That  nothing  herein  shall  be  construed  so  as 
hereafter  to  permit  any  person  to  file  an  application  for 
enrollment  or  to  be  entitled  to  enrollment  in  any  of  said 
tril)es,  except  for  minors  the  children  of  Indians  by  blood, 
or  of  freedmen  members  of  said  tribes,  or  of  Mississippi 
Choctaws  identified  under  the  fourteenth  article  of  the 
treaty  of  eighteen  hundred  and  thirty,  as  herein  otherwise 
provided,  and  the  fact  that  the  name  of  a  person  appears 


The  Secretary  of  the  Interior.  163 

on  the  tribal  roll  of  any  of  said  tribes  shall  not  be  construep 
to  be  an  application  for  enrollment." 

In  the  agreement  with  the  Choctaw  and  Chickasaw  nations 
i-atified  by  the  act  of  July  1,  1902  (32  Stat.,  641),  it  was  pro- 
vided (paragraphs  1  and  3)  that  the  words  "member"  or 
'^'members"  and  '^citizen"  or  "citizens,"  "whenever  used 
in  this  agreement,  shall  be  held  to  mean  members  or  citi- 
zens of  the  Choctaw  or  Chickasaw  tribe  of  Indians  in  Indian 
Territory,  not  including  freedmen." 

The  Commissioner  to  the  Five  Civilized  Tribes,  in  passing 
upon  this  case,  held  that,  in  view  of  the  above  definition, 
the  act  of  April  26,  1906,  as  amended,  was  not  intended  to 
apply  to  the  children  of  freedmen  in  the  Choctaw  and  Chick- 
asaw nations,  but  only  to  those  of  the  Cherokee  and  Creek 
nations. 

There  would  be  some  force  in  the  argument  that  minors 
the  children  of  freedmen  members  of  the  Choctaw  Nation 
were  not  included  in  the  act  of  April  26,  1906,  if  it  were 
not  for  the  proviso  substituted  by  the  amendatory  act  of 
June  21,  1906.  That  proviso  was,  as  the  Commissioner 
said,  "in  the  nature  of  a  construction  by  Congress  of  the 
meaning  intended  to  be  conveyed  by  the  section  as  originally 
enac:ted."  It  says,  in  so  many  words,  that  minors  the  chil- 
dren of  freedmen  members  of  said  tribes  (referring  to  all 
of  the  tribes,  which  are  separately  named  in  the  preceding 
part  of  section  2,  among'  them  the  Choctaw  and  Chickasaw 
tribes)  may  be  enrolled.  This  definition  settles  the  doubt 
that  otherwise  might  have  arisen  as  to  the  children  of  freed- 
men members  of  said  tribes,  as  well  as  the  children  of  Miss- 
issippi Choctaws.  If,  therefore,  the  Choctaw  freedmen 
are  members  of  said  nation,  the  right  of  their  children  to  be 
enrolled  can  not  be  questioned. 

The  Choctaw  freedmen  were  adopted  by  an  act  of  the 
general  council  of  the  nation  approved  May  21,  1883,  en- 
titled "An  act  to  adopt  the  freedmen  of  the  Choctaw 
Nation,"  which  provided  (Report  of  Commissioner  of  Indian 
Aflairs,  1884,  p.  XLV): 

"Whereas  by  the  third  and  fourth  articles  of  the  treaty 
between  the  United  States  and  the  Choctaw  and  Chickasaw 
nations,  concluded  April  28,  1866,  provision  was  made  for 
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the  adoption  of  laws,  rules,  and  regulations  necessary  to 
give  all  persons  of  African  descent  resident  in  said  nations 
at  the  date  of  the  treaty  of  Fort  Smith,  September  13, 
1865,  and  their  descendants,  formerly  held  in  slavery  among 
.said  nations,  all  the  rights,  privileges,  and  immunities,  in- 
cluding the  right  of  sutfi'age,  of  citizens  of  said  nations, 
except  in  the  annuities,  moneys,  and  public  domain  claimed 
hy  or  belonging  to  said  nations  respectively ;  and  also  to 
give  to  such  persons  who  were  residents  as  aforesaid,  and 
their  descendants,  40  acres  each  of  the  lands  of  said  nations 
on  the  same  terms  as  Choctaws  and  Chickasaws,  to  be  se- 
lected on  the  survey  of  said  lands:  until  which  said  freed- 
men  shall  be  entitled  to  as  much  land  as  they  may  cultivate 
for  the  support  of  themselves  and  families;  and 

'^Whereas  the  Choctaw  Nation  adopted  legislation  in  the 
form  of  a  memorial  to  the  United  States  Government  in 
regard  to  adopting  f  reedmen  to  be  citizens  of  the  Choctaw 
Nation,  which  was  approved  by  the  principal  chief  Novem- 
ber 2,  1880,  setting  forth  the  status  of  said  freedmen  and 
the  inability  of  the  Choctaw  Nation  to  prevail  upon  the 
Chickasaws  to  adopt  any  joint  plan  for  adopting  said  freed- 
men, and  notifying  the  United  States  Government  of  their 
willingness  to  accept  said  freedmen  as  citizens  of  the  Choc- 
taw Nation  in  accordance  with  the  third  and  fourth  articles 
of  the  treaty  of  1860  as  a  basis;  and 

*' Whereas  a  resolution  was  passed  and  approved  Novem- 
ber 5,  1880,  authorizing  the  principal  chief  to  submit  the 
aforesaid  proposition  of  the  Choctaw  Nation  to  adopt  their 
freedmen  to  the  United  States  (Government;  and 

*■'  Whereas  a  resolution  was  passed  and  approved  Novem- 
ber 6,  1880,  to  provide  for  the  registration  of  freedmen  in 
the  Choctaw  Nation,  authorizing  the  principal  chief  to 
appoint  three  competent  persons  in  each  district,  citizens  of 
the  nation,  whose  duty  it  shall  be  to  register  all  freedmen 
referred  to  in  said  third  article  of  the  treaty  of  1866  who 
desire  to  become  citizens  of  the  nation  in  a(!Cordance  with 
said  treaty,  and  upon  proper  notification  that  the  Govern- 
ment of  the  United  States  had  acted  favorably  upon  the 
proposition  to  adopt  the  frcodnicii  as  citizens,  to  isssue  his 
proclamation  notif3'ing  all  such  f  rei^dnien  as  desire  to  become 
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citizens  of  the  Choctiiw  Nation  to  appear  before  said  com- 
missioner for  identification  and  registration;  and 

'*  Whereas  in  the  Indian  appropriation  act  of  Congress 
May  17,  1882,  it  is  provided  that  either  of  said  tribes  may 
adopt  and  provide  for  the  f reedmen  in  said  tribe  in  accord- 
ance with  said  third  article:  Now,  therefore, 

^^Be  it  enacted  hy  the  general  council  of  the  Choctam 
Nation^  That  all  persons  of  African  descent  resident  in  the 
Choctaw  Nation  at  the  date  of  the  treaty  of  Forth  Sinith, 
September  13, 1866,  and  their  descendants,  formerly  held  in 
slavery  by  the  Choctaws  or  Chickasaws,  are  hereby  declared 
to  be  entitled  to  and  invested  with  all  the  rights,  privileges, 
and  immunities,  including  all  the  right  of  suffrage,  of  citi- 
zens of  the  Choctaw  Nation,  except  in  the  annuities, 
moneys  and  the  public  domain  of  the  nation. 

*  .    *  *  *  * 

"Sec.  3.  Be  it  further  enacted^  That  all  said  persons  are 
hereby  declared  to  be  entitled  to  forty  acres  each  of  the 
lands  of  the  nation,  to  be  selected  and  held  by  them  under 
the  same  title  and  upon  the  same  terms  as  the  Choctaws." 

«  «  *  *  * 

It  appears  that  this  act  was  accepted  b}'  the  Secretary-  of 
the  Interior  on  behalf  of  the  United  States  as  a  substantial 
compliance  with  the  terms  of  the  treaty  of  1866,  and  the 
mone\'s  authorized  to  be  paid  b}-  that  treaty  upon  a  com- 
pliance therewith  were  turned  over  to  the  nation. 

1  am  of  opinion,  therefore,  that  the  Assistant  Attorney- 
General  for  the  Interior  Department  was  right  in  his  con- 
clusion that  minors  the  children  of  Choctaw  freedmen 
living  March  4,  1906,  are  entitled  to  be  enrolled. 

This  disposes  of  the  several  cases  submitted.     The  papers 
therein  are  herewith  returned. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Interior 
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TEA  INSPECTION  ACl^— FOOD  AND  DRUGS  ACT- 
CONSTRUCTION. 

There  is  no  such  repugnancy  bet^'een  the  special  tea  inspection  act 
of  March  2,  1897  (29  Stat,  004),  and  the  general  food  and  drugs 
act  of  June  30,  1906  (34  Stat.,  768),  as  to  prevent  them,  generally 
speaking,  from  standing  together. 

The  food  and  drugs  act  does  not  appear  to  have  been  intended  as  a 
substitute  for  the  earlier  statute  in  the  matter  of  the  importation 
of  tea,  but  both  statutes  are  cumulative  in  so  far  as  the  Importa- 
tion of  tea  is  (X)ncerned,  and  both  should  i)e  given  effect. 

An  Importation  of  tea  is,  therefore,  subject  to  the  provisions  of  both 
acts — that  is,  it  must  comply  with  the  standards  established  by  the 
Secretary  of  the  Treasury  under  the  tea  inspection  act,  and  must 
also  stand  the  tests  In  reference  to  adulteration  and  misbranding 
imposed  by  the  food  and  drugs  act. 

Imported  tea,  although  meeting  the  requirements  of  the  tea  inspec- 
tion act  of  1897,  is  still  subject  to  the  provisions  of  the  food  and 
drugs  act  of  1906  regarding  adulteration,  labeling,  misbranding, 
and  guaranty. 

In  case  of  repugnancy  between  any  specific  provisions  of  the  two 
statutes,  the  provisions  of  the  food  and  drugs  act  would  prevail 
to  the  extent  of  that  repugnancy,  and  any  conflicting  provisions 
of  the  tea  ins|iectiou  act  would,  to  that  extent,  be  impliedly  re- 
pealed. 

In  the  absence  of  an  express  repeal  of  an  earlier  statute  by  a  later 
one  covering  the  same  subject,  effect  should  be  given  to  both 
unless  there  is  a  iwsitive  repugnance  between  them,  in  whole  or 
In  part,  in  which  case  the  earlier  statute  is  repealed  by  implica- 
tion to  the  extent  of  such  repugnancy,  or  unless  the  provisions  of 
the  latter  statute  cover  the  whole  subject  of  the  earlier  law  and 
are  plainly  intended  as  a  substitute  therefor.  In  which  case  there 
Is  likewise  a  repeal  of  the  earlier  statute  by  implication. 

Department  of  Justice, 

Febniarij  23,  1907, 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  February  8  in  reference  to  the  tea  inspection  act 
of  March  2,  1897,  and  the  food  and  drugs  act  of  June  30, 
1906,  in  which,  as  a  preliminary  to  your  action  upon  cer- 
tain cases  arising  out  of  the  administration  of  the  laws 
governing  the  importation  and  examination  of  teas,  you 
request  my  opinion  "  upon  the  question  of  law  whether  the 
provisions  of  the  food  and  drugs  act  of  June  30,  1906,  re- 
garding adulteration,  labeling,  misbranding,  and  guaranty, 
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are  applicable  to  imported  tea  meeting  the  requirements  of 
the  tea  act  of  March  2,  1897." 

The  tea  inspection  act  of  1897  is  a  special  act,  relating 
solely  to  the  importation  of  tea.  It  provides  that  the  Sec- 
retary of  the  Treasury  shall  annually  appoint  a  board  of 
tea  experts,  who  shall  prepare  and  submit  to  him  standard 
samples  of  tea,  and  that,  upon  the  recommendation  of  this 
board,  he  "  shall  fix  and  establish  uniform  standards  of 
purity,  quality,  and  fitness  for  consumption  of  all  kinds  of 
teas  imported  into  the  United  States."  It  is  made  unlaw- 
ful to  import  into  the  United  States  any  tea  which  is  in- 
ferior to  the  standards  so  provided,  and  provision  is  made 
for  the  examination  of  all  imports  of  tea  at  the  custom- 
house by  an  examiner  to  determine  their  conformity  to 
the  standards  so  fixed,  and  for  re-examination  by  general 
appraisers  in  case  of  a  protest  against  the  finding  of  an 
examiner.     (29  Stat.,  604.) 

The  food  and  drugs  act  of  1906,  on  the  other  hand,  is  a 
general  act  relating  to  all  adulterated  or  misbranded  food 
or  drugs  and  is  not  limited  in  its  prohibitions  to  the  matter 
of  their  importation.  It  defines  specifically  the  various 
cases  in  which  any  food  or  drug  shall  be  deemed  to  be  adul- 
terated or  misbranded,  and  makes  it  unlawful  to  manufac- 
ture any  such  adulterated  or  misbranded  food  or  drug  in 
any  Territory  or  in  the  District  of  Columbia,  or  to  intro- 
duce the  same  into  any  State  or  Territory,  or  the  District 
of  Columbia,  either  through  interstate  or  foreign  commerce, 
or  to  ship  the  same  to  any  foreign  country.  In  addition 
to  general  authority  given  the  Secretaries  of  the  Treasury, 
of  Agriculture,  and  of  Commerce  and  Labor,  to  make  uni- 
form rules  and  regulations  for  carrying  out  the  provisions 
of  the  act,  inchiding  the  collection  of  specimens  of  food 
and  drugs,  for  examination  in  the  Bureau  of  Chemistry  of 
the  Department  of  Agriculture,  or  under  its  direction,  it 
is-  provided,  in  reference  to  imports,  that  the  Secretary  of 
Agriculture  shall,  upon  his  request,  receive  samples  of 
food  and  drugs  being  imported  or  offered  for  import,  and 
that  if  upon  examination  any  of  such  articles  appear  to  be 
adulterated  or  misbranded,  or  otherwise  dangerous  to 
health,  or  of  a  kind  forbidden  entry  or  restricted  sale  in 
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the  country  of  its  manufacture  or  export,  or  otherwise 
falsely  labeled,  it  shall  be  refused  admission  into  this  coun- 
try.   \84  Stat.,  768.) 

This  food  and  drugs  act  contains  no  repealing  clause 
whatever,  and  does  not  refer  to  either  the  tea-inspection  act 
or  any  of  the  other  earlier  statutes  regulating  the  admis- 
sion of  other  food  and  drugs,  such  as  the  act  of  June  26,^ 
1848,  providing  for  the  examination  at  the  custom-house 
of  drugs  and  medicines  with  reference  to  their  quality, 
purity,  and  fitness  for  medical  purposes.  (Rev.  Stat,  sec. 
2933etseq.) 

Comparing  the  tea  inspection  act  and  the  food  and  drugs 
act,  it  will  be  seen  that  not  only  is  the  one  special  and  the 
other  general,  but  that,  even  in  reference  to  the  importa- 
tion of  teas,  the  tea  inspection  act  on  the  one  hand  contains 
no  restrictions  in  reference  to  the  misbranding  of  teas,  and 
on  the  other  goes  further  than  the  food  and  drugs  act  in 
regard  to  standards  of  admission,  and  authorizes  the  Secre- 
tary of  the  Treasury  to  establish  standards  which  are  not 
limited  to  the  purity  of  the  tea,  but  extend  broadly  to 
matters  of  quality  and  fitness  for  consumption. 

In  Butt-field  y.  Stranahan  (192  U.  S.,  470,  496),  in  which 
the  constitutionality  of  the  tea  inspection  act  was  upheld^ 
and  in  which  the  importation  was  a  pure  green  tea  of  low 
grade  that  had  been  rejected  as  inferior  to  standard  in  cup 
quality  alone,  that  is,  in  taste  and  flavor,  it  was  said  that 
the  statute,  when  properly  construed,  "  expresses  the  pur- 
pose to  exclude  the  lowest  gi'ades  of  tea,  whether  demon- 
strably of  inferior  purity,  or  unfit  for  consumption,  or 
presumably  so,  because  of  their  inferior  quality." 

It  thus  appears  that  under  the  tea  inspection  act  the  Sec- 
retary of  the  Treasury  may  prescribe  a  standard  for  the 
quality  of  tea  whose  effect  will  be  to  exclude  from  admis- 
sion tea  which,  although  in  no  wise  adulterated  or  mis- 
branded  within  the  meaning  of  the  food  and  drugs  act,  is; 
nevertheless,  of  such  inferior  quality  as,  in  his  opinion,  to 
require  exclusion,  while,  on  the  contrary,  importation  of 
teas  may  fall  Avithin  the  prohibition  of  the  food  and  drugs 
act,  as  being  deemed  either  adulterated  or  misbranded 
within  the  meaning  of  the  food  and  drugs  act,  although 
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fully  complying  with  the  standards  of  admission  that  may 
be  established  by  the  Secretary  of  the  Treasury. 

The  question  then  arises  as  to  what  extent,  if  any,  these 
two  acts  can  stand  together.  In  the  absence  of  an  express 
repeal  of  an  earlier  statute  by  a  later  one  covering  the 
same  subject,  the  rule  is  well  settled  that,  as  repeals  by 
implication  are  not  favored,  effect  shall  be  given  to  both 
statutes,  unless  there  is  a  positive  repugnancy  between 
them,  in  whole  or  in  part,  in  which  case  the  earlier  statute 
'is  repealed  by  implication  to  the  extent  of  such  repugnance: 
or,  unless  the  provisions  of  the  later  statute  cover  the  whole 
subject-matter  of  the  earlier  and  are  plainly  intended  as 
a  substitute  therefor,  in  which  case  there  is  likewise  a 
repeal  of  the  earlier  statute  by  implication,  {^yood  v. 
United  States^  IC  Pet,  342;  Daviess  v.  Fairlfdnu  3  How., 
636;  United  States  v.  Tijnen,  11  Wall.,  88;  TlenderHon's 
Tobacco,  11  Wall.,  652;  State  v.  Stall,  17  Wall.,  425: 
Fabhri  v.  Murphy,  95  U.  S.,  191 ;  Ex  parte  Crow  Dog,  109 
U.  S.,  556;  C/wir  Uoeng  v.  United  States,  112,  U.  S.,  536.) 

In  Wood  V.  United  States,  16  Pet.,  342,  302,  it  is  said, 
in  reference  to  the  question  of  the  repeal  of  an  earlier  stat- 
ute by  implication :  '*  It  is  not  sufficient  ♦  *  *  that 
subsequent  laws  cover  some  or  even  all  of  the  cases  pro- 
vided for  by  it;  for  they  may  be  merely  affirmative,  or 
cumulative,  or  auxiliary."  And  in  State  v.  Stall  (17  Wall.^ 
425,  431)  the  rule  is  thus  stated:  "If,  by  any  reasonable 
construction,  the  two  statutes  can  stand  together,  they 
must  so  stand.  If  harmony  is  impossible,  and  only  in  that 
event,  the  former  law  is  repealed  in  part  or  wholly,  as  the 
case  may  be." 

Further,  in  Ex  parte  Crow  Dog  (109  U.  S.,  556,  570),. 
it  is  said,  in  reference  to  the  rule  that  a  later  general  act 
is  not  to  be  construed  as  repealing  a  previous  special  act, 
except  by  express  provision  or  positive  repugnancy : 

"  The  rule  is  generalia  specialihifs  non  derogant,  "  The 
general  principle  to  be  applied,'  said  Bovill,  C.  J.,  in 
Tho?ye  v.  Adatns  (  L.  R.  6  C.  P.,  135),  ^  to  the  construction 
of  acts  of  Parliament  is  that  a  general  act  is  not  to  be  con- 
strued to  repeal  a  previous  particular  act,  unless  there  is 
some  express  reference  to  the  previous  legislation  on  the 
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subject,  or  unless  there  is  a  necessary  inconsistency  in  the 
two  acts  standing  together.^  'And  the  reason  is,'  said 
Wood,  V.  C,  in  Fitzgerald  v.  Chnmpenys  (30  L.  J.  N.  S. 
Eq.,  782;  2  Johns  &  Hem.,  31-54),  'that  the  legislature 
having  had  its  attention  directed  to  a  special  subject,  and 
having  observed  all  the  circumstances  of  the  case  and  pro- 
vided for  them,  does  not  intend  by  a  general  enactment 
afterwards  to  derogate  from  its  own  act  when  it  makes  no 
special  mention  of  its  intention  so  to  do.'  " 

Applying  these  principles  of  construction  to  the  tw^o  acts 
in  question,  I  am  of  the  opinion  that  there  is  no  such  re- 
pugnancy between  the  special  tea-inspection  act  of  1897 
and  the  general  food  and  drugs  act  of  1906  as  to  prevent 
them,  generally  speaking,  from  standing  together;  that  the 
provisions  of  the  tea-inspection  act  cover  in  respect  to  the 
importation  of  tea  matters  not  embraced  within  the  food 
and  drugs  act,  while  the  food  and  drugs  act  in  turn  imposes 
restrictions  upon  the  importation  of  all  food  and  drugs, 
including  tea,  which  are  not  necessarily  embraced  in  the  tea- 
inspection  act ;  that  the  food  and  drugs  act  does  not  plainly 
appear  to  have  been  intended  as  a  substitute  for  the  earlier 
statute  in  the  matter  of  the  importation  of  tea ;  but  that, 
generally  speaking,  the  two  statutes  are  cumulative  in  so 
far  as  the  importation  of  tea  is  concerned  and  should  both 
be  given  effect;  and  hence,  that  an  importation  of  tea  is 
now  subject  to  the  provisions  of  both  of  these  acts,  that  is 
to  say,  it  must  comply  with  the  standards  established  by 
the  Secretary  of  the  Treasury  under  the  tea-inspection  act 
and  must  also  stand  the  tests  in  reference  to  adulteration 
and  misbranding  imposed  by  the  food  and  drugs  act.  I  am 
therefore  of  the  opinion,  to  reply  specifically  to  your  ques- 
tion, that  imported  tea,  although  meeting  the  requirements 
of  the  tea  inspection  act  of  1897,  is  still  subject  to  the  pro- 
visions of  the  food  and  drugs  act  regarding  adulteration, 
labeling,  misbranding,  and  guaranty. 

It,  of  course,  follows  from  what  has  been  said  that,  if  in 
the  administration  of  these  laws  there  should  develop  a  re- 
pugnancy between  any  specific  provisions  of  the  two  stat- 
utes, to  the  extent  of  such  repugnancy  the  provisions  of  the 
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food  and  drugs  act  would  prevail,  and  any  conflicting  pro- 
visions of  the  tea- inspection  act  would,  to  such  extent,  t)e 
impliedly  repealed. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


CHEROKEE  ENUOLLMENT— JOHN  W.  (iLEESON. 

John  W.  Gleeson,  a  white  man,  intermarried  into  the  Cheroke<* 
Nation  in  1878,  and  his  name  appears  on  the  Cherol^ee  authenti- 
cated tribal  roll  of  1880.  He  applied  to  the  Commission  to  the 
Five  Civilized  Tribes  In  11)01  for  enrollment,  which  application 
was  finally  denied  February  9,  1907,  upon  the  authority  of  the  case 
of  Red  Bird  v.  United  States  (203  U.  S.,  7«»),  he  having  abandoned 
his  wife  in  1878.  Section  007  of  the  Cherokee  conKtitntion  also 
provides  that  every  intermarried  person  who  abandons  his  wife 
shall  therel)y  forfeit  every  right  and  privilege  of  citizenship  In 
that  nation :  Held,  that  the  applicant  was  entitled  to  enrollment 
under  section  21  of  the  act  of  June  20,  1898  (30  Stat,  495,  302), 
which  si)eciflcaHy  directs  the  Commission  **  to  enroll  all  i>ersons 
now  living  whose  names  are  found  on  said  roll." 

The  authority  given  the  Commission  in  the  act  of  June  20,  1898,  to 
eliminate  from  the  tribal  roils  those  placed  thereon  by  fraud  or 
without  authority  of  law  is  expressly  limited  to  "  any  other  rolls," 
meaning  any  other  than  the  roll  of  1880.  which  was  confirmed. 

The  case  of  Red  Bird  (203  U.  S.,  70)  distinguished. 

Department  of  Justice, 

Fehruary  26,  1907. 

Sir:  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
the  25th  instant,  requesting  my  opinion  upon  the  Cherokee 
enrollment  case  of  John  W.  Gleeson.  It  appears  from  the 
record  in  this  case  that  Gleeson  applied  to  the  Commission 
of  the  Five  Civilized  Tribes  on  February  21,  1901,  to  be 
enrolled  as  a  citizen  by  intermarriage  in  the  Cherokee  Na- 
tion. Upon  the  testimony  adduced  before  him  at  that 
time.  Commissioner  Needles  held: 

"  The  name  of  John  W.  Gleeson  appears  upon  the  1880 
authenticated'  roll  as  well  as  the  census  roll  of  1896  as  an 
intermarried  citizen.     He  makes  satisfactory  proof  of  his 
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marriage  to  his  wife,  Clarry  Crittendon,  a  Cherokee  citizen 
by  blood,  in  the  year  1873.  The  testimony  develops  the 
fact  that  he  separated  from  his  wife  after  living  with  her 
some  three  or  four  years,  but  that  separation  occurred  be- 
fore 1880.  Since  1880  he  has  never  been  remarried;  con- 
st»quently  said  John  W.  Gleeson  will  l)e  duly  listed  for 
enrollment  as  a  Cherokee  citizen  b}'^  intermarriage." 

Some  further  testimony  was  taken  in  this  case  on  Octo- 
ber 15,  1902,  by  which  it  appeared  that  Gleeson  had  lived 
in  the  Cherokee  Nation  all  the  time  since  1880. 

January  17,  1907,  this  case  appears  to  have  been  again 
taken  up  by  the  Commissioner  to  the  Five  Civilized  Tribes^ 
At  the  hearing  then  had  the  Cherokee  Nation,  by  its  attor- 
ney, introduced  testimony  tending  to  show  that  Gleeson, 
i|.|ter  living  with  his  wife  two  or  three  yeai-s,  had  aban- 
doned her.  Gleeson,  it  appears,  died  November  30,  1903, 
bequeathing  all  his  property  including  the  allotment  in  the 
dierokee  Nation,  which  he  had  theretofore  selected,  to  the 
Catholic  Church  at  Moskogee. 

On  February  9,  1907,  the  Commissioner  to  the  Five  Civ- 
ilized Tribes  rendered  the  following  decision: 

*'  The  records  of  this  office  show :  That  at  Muscogee* 
Indian  Territory,  February  21,  1901,  application  was  re- 
ceived by  the  Commission  to  the  Five  Civilized  Tribes^ 
for  the  enrollment  of  John  W.  Gleeson  as  a  citizen  by  inter- 
marriage of  the  Cherokee  Nation.  Further  proceedings 
in  the  matter  of  said  application  were  had  at  Muscogee,. 
Indian  Territory,  October  15,  1902,  and  January  17,  1907. 

'*  The  evidence  in  this  case  shows :  That  the  applicant 
herein,  John  W.  Gleeson,  is  a  white  man,  and  neither 
claims  nor  possesses  any  right  to  enrollment  as  a  citizen 
of  the  Cherokee  Nation,  other  than  such  right  as  he  may 
have  acquired  by  virtue  of  his  marriage,  January  21,  1873,. 
to  one  Katie  Gleeson,  nee  Crittenden,  who  was  at  the  time 
of  said  marriage  a  recognized  citizen  by  blood  of  the 
Cherokee  Nation.  Said  Katie  Gleeson  was  a  daughter  of 
one  Moses  Crittenden,  a  native  Cherokee,  who  is  identi- 
fied on  the  Cherokee  authenticated  tribal  roll  of  1880, 
Goingsnake   district   No.   331,   marked   '  dead.'    The   said 
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Katie  Gleeson  can  not  be  identified  on  the  Cherokee  au- 
thenticated tribal  roll  of  1880.  It  is  further  shown  that 
about  the  year  1878  said  John  \V.  Gleeson  abandoned  the 
said  Katie  Gleeson  and  thereafter  refused  to  live  with 
her.  Section  667  of  the  Cherokee  constitution  provides: 
*  Every  person  who  has  la^vfully  married  under  the  pro- 
visions of  this  act,  and  afterwards  abandons  his  wife, 
should  thereby  forfeit  every  Y\g\\i  and  privilege  of  citizen- 
ship of  this  nation.' 

"  It  is,  therefore,  ordered  and  adjudged :  That  in  ac- 
i'ordance  with  the  decision  of  the  Supreme  Court  of  the 
United  States,  dated  November  5,  1906,  in  the  case  of 
Daniel  Red  Bird  et  ah  v.  The  United  States,  Nos.  125,  126, 
127,  128,  the  said  applicant,  John  W.  Gleeson,  is  not 
entitled,  under  the  provisions  of  section  21  of  the  act  of 
Congress  approved  June  28,  1898  (30  Stat.,  41)5),  to  en- 
rollment as  a  citizen  by  intermarriage  of  the  Cherokee 
Nation,  and  his  application  for  enrollment  as  such  is  ac- 
cordingly denied." 

In  the  case  of  Red  Bird  v.  The  United  States  (203  U.  S., 
76)  the  Supreme  Court  affirmed  the  decree  of  the  Court  of 
Claims,  which  held  that  white  persons  who  intermarried 
in  the  Cherokee  Nation  prior  to  Noveml)er  1,  1875,  were 
entitled  to  share  in  the  distribution  of  the  tribal  property 
and  to  be  enrolled  for  such  purpose.  The  Supreme  ,CfOurt 
also  affirmed  that  portion  of  the  decree  of  the  Court  of 
Claims  which  held  that  white  men  who,  having  inter- 
married Cherokee  women,  subsequent l}'^  abandoned  their 
Cherokee  wives  were  not  entitled  to  participate  in  the 
<listribution  of  the  tribal  property  or  to  be  enrolled  for 
such  purpose.  It  will  be  observed  that  the  decision  of  the 
Commissioner  is  based  upon  the  fact,  found  by  him,  that 
Gleeson  abandoned  his  wife.  The  testimony  is  conflicting 
upon  this  point,  but  the  matter  is  immaterial  from  m}' 
point  of  view,  because  I  think  tliat,  under  the  law,  the 
Commissioner  had  no  authority  to  go  behind  the  Cherokee 
roll  of  1880  upon  which  the  name  of  Gleeson  apjxiared. 

Section  21  of  the  act  of  June  28,  1898  (30  Stat.,  495, 
502),  provides: 
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"That  in  making  rolls  of  citizenship  of  the  several 
tribes,  as  required  by  law,  the  Commission  to  the  Five 
Civilized  Tribes  is  authorized  and  directed  to  take  the 
roll  of  Cherokee  citizens  of  eighteen  hundred  and  eighty 
(not  including  freedmen)  as  the  only  roll  intended  to  be 
confirmed  by  this  and  preceding  acts  of  Congress,  and  to 
enroll  all  persons  now  living  whose  names  are  found  on 
said  roll,  and  all  descendants  born  since  the  date  of  said 
roll  to  pei'sons  whose  names  are  found  thereon;  and  all 
persons  who  have  been  enrolled  by  the  tribal  authorities 
who  have  heretofore  made  permanent  settlement  in  the 
Cherokee  Nation  whose  parents,  by  reason  of  their  Chero- 
kee blood,  have  been  lawfully  admitted  to  citizenship  by 
the  tribal  authorities  and  who  were  minors  when  their 
parents  were  so  admitted;  and  they  shall  investigate  the 
right  of  all  other  persons  whose  names  are  found  on  any 
other  rolls  and  omit  all  such  as  may  have  been  placed 
thereon  by  fraud  or  without  authority  of  law,  enrolling 
only  such  as  may  have  lawful  right  thereto,  and  their  de- 
scendants born  since  such  rolls  were  made,  with  such  inter- 
married white  persons  as  may  be  entitled  to  citizenship 
under  Cherokee  laws." 

It  will  be  observed  that  the  act  of  June  10,  1896,  con- 
firmed all  the  rolls  of  citizenship  of  the  several  tribes  as 
then  existing,  and  that  the  act  of  June  7,  1897,  provided 
that  the  words  "  rolls  of  citizenship,"  as  used  in  the  act  of 
June  10,  189G,  should  be  construed  to  mean  *'the  last 
authenticated  rolls  of  each  tribe  which  have  been  approved 
by  the  council  of  the  nation,  and  the  descendants  of  those 
appearing  on  such  rolls,  and  such  additional  names  and 
their  descendants  as  have  been  subsequently  added,  either 
by  the  council  of  such  nation,  the  duly  authorized  courts 
thereof,  or  the  Commission  under  the  act  of  June  tenth, 
eighteen  hundred  and  ninety-six." 

The  act  of  June  28,  1898,  limits  the  confirmation  of  Con- 
gress to  the  Cherokee  roll  of  1880,  and  specifically  directs 
the  Commission  "to  enroll  all  persons  now  living  whose 
names  are  found  on  said  roll."  The  authority  given  the 
Commission  to  eliminate  from  the  tribal  rolls  those  placed 
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thereon  by  fraud  or  without  authority  of  law  is  also  ex- 
pressly limited  to  ''  any  other  rolls,''  meaning  any  othei* 
than  the  roll  of  1880,  which  was  confirmed.  It  seems  to  me 
clear,  therefore,  that  if  due  effect  is  to  be  given  to  the  Irui- 
guage  used  by  Congress  in  this  act,  the  Commissioner  was 
bound  to  enroll  (Jleeson,  since  his  name  appeared  on  the 
Cherokee  roll  of  1880,  and  he  was  a  resident  of  the  Nation 
at  the  time  of  the  passage  of  the  act  of  June  28,  1898,  as 
required  therein. 

In  the  Red  Bird  case  the  Supreme  Court  held  that  the 
confirmation  given  to  the  roll  of  1880  "  was  not  intended  to 
create  any  rights  w^hich  citizens  of  the  Cherokee  Nation 
had  not  before  enjoyed,  but  merely  to  furnish  the  basis  for 
making  up  the  roll  of  citizens."  By  this  it  evidently  meant 
that  although  a  person  was  upon  that  roll  he  was  not,  Ixv 
cause  of  that  fact  alone,  entitled  to  share  in  the  distribution 
of  the  tribal  property.  But  where,  as  here,  a  ix?i*son  be- 
longed to  a  class  entitled  to  share  in  the  distribution  of  the 
tribal  property,  and  the  only  question  was  as  to  whether 
he  had  forfeited  his  citizenship,  the  fact  that  his  name  ap- 
peared on  such  confirmed  roll  must  be  held  to  remove  that 
question  from  the  realm  of  controversy,  he  being  a  resident 
of  the  nation  as  required  by  the  act  of  June  28,  1898.  To 
hold  that  the  Commission  could  go  behind  the  roll  of  1880 
and  investigate  the  right  to  citizenship  of  persons  whose 
names  appeared  thereon  would  be  to  put  that  roll  on  ex- 
actly the  same  footing  as  the  other  rolls  of  the  tribe  which 
were  not  confirmed,  but  expressly  left  open  to  investigation. 

As  I  understand  it,  that  part  of  the  decree  of  the  Court 
of  Claims  in  the  Red  Bird  case,  affirmed  by  the  Supreme 
Court,  in  regard  to  "  married  out  and  abandoned  whites  " 
has  no  reference  to  a  case  of  this  kind. 

I  am  therefore  of  the  opinion  that  Oleeson  was  entitled 
to  be  enrolled. 

Respectfully. 

CHARLES  J.  BONAPARTE. 

The  Secrktarv  of  the  Interior. 
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LKCilSLATIVE  ASSEMBJA'  OF  l»OUTO  UK^O— CORPORATIONS. 

The  legislative  tiKsembly  of  Porto  Rico  has  authority  to  pass  laws 
setting  fortii  tlie  conditions  under  which  domestic  coriwratlons 
may  be  organized  and  foreign  cor[)orations  may  do  business 
there,  subject,  however,  to  the  exceptions  and  restrictions  con- 
tained in  the  organic  act  of  April  12,  1900  (31  Stat,  77,  83). 
and  the  Joint  resolution  of  May  1,  1900  (31  Stat.  715),  in  regard 
to  franchises  of  a  public  or  quasi-public  nature,  including  all 
railroad,  street  railway,  telegraph,  and  telephone  franchises, 
privileges,  or  concessions. 

Department  of  Justice, 

February  28,  1907. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  2d  instant,  inclosing  one  from  the  Secre- 
tary of  State  of  the  same  date,  and  asking  my  opinion 
upon  the  question  whether  the  legislative  assembly  of 
Porto  Rico  can  properly  pass  laws  setting  forth  the  con- 
ditions under  which  domestic  corporations  may  be  organ- 
ized and  foreign  corporations  do  business  there,  or  whether 
such  power  on  the  part  of  the  assembly  is  excluded  or 
denied  by  the  grant  of  power  to  the  executive  council  by 
section  32  of  the  organic  act  (31  Stat,  77,  83),  and  the 
joint  resolution  of  May  1,  1900  (31  Stat,  715). 
Section  32  of  the  act  in  question  is  as  follows: 
"  That  the  legislative  authority  herein  provided  shall 
extend  to  all  matters  of  a  legislative  character  not  locally 
inapplicable,  including  power  to  create,  consolidate,  and 
reorganize  the  municipalities,  so  far  as  may  be  necessary, 
and  to  provide  and  repeal  laws  and  ordinances  therefor; 
and  also  the  power  to  alter,  amend,  modify,  and  repeal  any 
and  all  laws  and  ordinances  of  every  character  now  in 
force  in  Porto  Rico,  or  any  municipality  or  district  thereof, 
not  inconsistent  with  the  provisions  hereof:  Proridech 
Jwivf^rer,  That  all  grants  of  franchises,  rights,  and  privi- 
leges or  concessions  of  a  public  or  quasi-public  nature  shall 
l)e  made  by  the  executive  council,  with  the  approval  of  the 
governor,  and  all  franchises  granted  in  Porto  Rico  shall  be 
reported  to  Congress,  which  hereby  reserves  the  power  to 
•annul  or  modifv  the  same/' 
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The  joint  resolution  approved  May  1,  1900,  is  in  the 
words  following: 

"All  railroad,  street  railway,  telegraph  and  telephone 
franchises,  privileges,  or  concessions  granted  under  section 
thirty-two  of  said  act  shall  be  approved  by  the  President 
of  the  United  States,  and  no  such  franchise,  privilege, 
or  concession  shall  be  operative  until  it  shall  have  been 
so  approved.     (Sec.  2.) 

"  That  all  franchises,  privileges,  or  concessions  granted 
under  section  thirty-two  of  said  act  shall  provide  that  the 
same  be  subject  to  amendment,  alteration,  or  repeal ;  sliall 
forbid  the  issue  of  stock  or  bonds,  except  in  exchange  for 
actual  cash,  or  property  at  a  fair  valuation,  equal  in 
amount  to  the  par  value  of  the  stock  or  bonds  issued; 
shall  forbid  the  declaring  of  stock  or  bond  dividends;  and, 
in  the  case  of  public-service  corporations,  shall  provide  for 
the  effective  regulation  of  the  charges  thereof  and  for  the 
purchase  or  taking  by  the  public  authorities  of  their  prop- 
erty at  a  fair  and  reasonable  valuation.  No  corporation 
shall  be  authorized  to  conduct  the  business  of  buying  and 
selling  real  estate  or  be  permitted  to  hold  or  own  real 
estate  except  such  as  may  be  reasonably  necessary  to  enable 
it  to  carry  out  the  purposes  for  which  it  was  created,  and 
every  corporation  hereafter  authorized  to  engage  in  agri- 
culture shall  by  .its  charter  be  restricted  to  the  ownership 
and  control  of  not  to  exceed  five  hundred  acres  of  land; 
and  this  provision  shall  be  held  to  prevent  any  member  of 
a  corporation  engaged  in  agriculture  from  being  in  any- 
wise interested  in  any  other  corporation  engaged  in  agri- 
culture. Corporations,  however,  may  loan  funds  upon  real- 
estate  security,  and  purchase  real  estate  when  necessary 
for  the  collection  of  loans,  but  they  shall  dispose  of  real 
estate  so  obtained  within  five  years  after  receiving  the 
title.  Corporations  not  organized  in  Porto  Rico,  and 
doing  business  therein,  shall  be  bound  by  the  provisions  of 
this  section  so  far  as  they  are  applicable."'     (Sec.  3.) 

There  can  be  no  doubt  that  the  general  grant  of  power 
to  the  legislative  assembly  is  broad  enough  to  include  the 
matters  mentioned  in  the  letter  from  the  Secretary  of 
State,   unless   it   is   restricted   by   the    proviso   that   "  all 
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grants  of  franchises,  rights  and  privileges  or  concessions 
of  a  public  or  quasi-public  nature  shall  be  made  by  the 
executive  council."  This  question  is  really  a  very  narrow 
one  and  depends  upon  whether  the  words  "  of  a  public 
or  quasi-public  nature  "  qualify  "  franchises  "  and  "  rights  " 
as  well  as  "  privileges  or  concessions,"  or  are  restricted  in 
their  application  to  the  last  two  substantives.  The  attor- 
ney- general  of  Porto  Eico,  in  a  carefully  prepared  opinion 
which  has  received  due  consideration,  takes  the  latter  view ; 
but,  with  all  respect  to  his  opinion,  I  am  unable  to  reach 
the  same  conclusion.  If  all  grants  of  "  franchises  "  must 
be  made  by  the  executive  council,  then  all  grants  of 
"  rights  "  must  also  be  made  by  the  executive  council,  and 
it  is  hard  to  conceive  of  any  form  of  grant  or  even  any 
form  of  legislative  action  which  would  not  confer  "  rights  " 
of  some  sort.  This  construction  would  therefore  largely, 
if  not  altogether,  nullify  so  much  of  the  act  as  confers 
legislative  authority  upon  the  assembly;  and  it  seems  to 
me  clearly  inconsistent  wnth  the  general  purpose  of  the 
law,  w^hich  was  to  confer  autonomy  as  to  all  matters  of 
local  interest  upon  Porto  Rico.  The  restrictions  upon  the 
powers  of  the  local  government  contained  in  the  same  act 
must  be  construed  with  reference  to  its  general  purpose. 

This  construction  seems  to  me  also  consistent  with  the 
language  of  the  joint  resolution.  In  thj\t  resolution  cer- 
tain "  franchises,  privileges,  or  concessions  "  clearly  of  a 
"  public  or  quasi-public  nature  "  are  made,  subject  to  the 
approval  of  the  President,  and  then  all  "  franchises,  privi- 
leges, or  concessions  granted  under  section  thirty-two  of 
said  act"  are  made  subject  to  certain  conditions;  and 
further  conditions  are  imposed  upon  "  public-service  cor- 
porations," indicating  again  the  purpose  of  Congress  to 
apply  different  rules  of  law  to  such  corporations  from  those 
made  applicable  to  corporations  generally. 

Moreover,  the  act  and  resolution  must  be  construed  with 
reference  to  the  conditions  existing  at  the  time  of  their 
enactment.  It  is  well  known  that  soon  after  the  acquisi- 
ti(m  of  Porto  Rico,  public  attention  was  attracted  to  the 
probability  that  American  capitalists  and  promoters  might 
obtain  opportunities  for  exploiting  the  resources  of  the 
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island  with  little  regard  to  the  permanent  interests  of  its 
inhabitants.  It  was,  therefore,  believed  to  be  just  and 
right  that  the  people  of  the  island  should  be  protected 
from  the  dangers  of  rapacity  and  of  their  own  inexperi- 
ence, so  far  as  their  most  important  public  interests  were 
concerned ;  and  Congress  accordingly,  by  section  32,  placed 
in  charge  of  the  executive  council  appointed  by  the  Presi- 
dent and  by  the  joint  resolution,  partly  in  the  President 
himself,  the  control  of  franchises,  rights,  and  concessions 
of  a  public  or  quasi-public  nature — that  is  to  say,  fran- 
chises, etc.,  concerning  railroads,  canals,  and  other  things 
involving  duties  and  powers  deemed  to  be  of  a  govern- 
mental or  quasi -governmental  nature. 

In  furtherance  of  this  purpose  restrictions  have  been 
imposed  upon  the  general  grant  of  legislative  power  con- 
tained in  section  32  of  the  act,  and  further  restrictions 
applicable  to  corporations  constituting  public  agencies  and, 
in  part,  to  all  corporations,  are  contained  in  the  joint  reso- 
lution; but,  subject  to  these  restrictions,  full  effect  must  be 
given  to  the  grant  of  legislative  power,  and  it  seems  to  me 
clear  that  this  includes  authority  to  deal  with  the  ailairs  of 
corporations  generally,  subject  only  to  the  limitations  ex- 
pressly provided  by  Congress.  It  is  undoubtedly  true,  as 
stated  by  the  attorney-general  of  Porto  Rico,  that  the  grant 
of  corporate  rights  in  any  form  may  be  described  as  the 
grant  of  a  "  franchise,"  but  it  is  not  necessarily  the  grant 
of  a  franchise  "of  a  public  or  quasi-public  nature;  "  and 
in  all  cases  where  the  corporate  powers  conferred  do  not 
partake  of  that  nature,  I  consider  that  the  subject-matter 
is  within  the  legislative  authority  of  the  assembly. 

In  my  opinion.  Congress  has  used  apt  words  to  give  to 
the  assembly  all  the  legislative  power  usually  posvsessed 
by  an  American  legislature,  such  as  those  that  have  been 
set  up  in  our  Territories,  with  the  exceptions  made  by  the 
grant  to  the  council  concerning  public  and  quasi-public 
franchises,  etc.,  and  by  the  restrictions  upon  corporate 
authority  contained  in  the  joint  resolution  of  May  1,  1900. 
Respectfullv, 

CHARLES  J.  BONAPARTE. 

The  Presidknt. 
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IMMIGRATION    AND    CONTRACT    LABOR    LAWS— STATE 
IMMIGRATION. 

The  provisions  of  the  acts  of  February  2G,  1885  (23  Stat.,  332), 
February  23,  1887  (24  Stat,  414),  and  October  19,  1888  (25  Stat., 
r>r>(»),  authorizing  the  exclusion  or  deportation  of  contract  hiborera, 
were  not  repealed  by  the  act  of  March  3,  1903  (32  Stat.,  1213), 
and  immigrants  coming  to  the  United  States  during  the  years 
1904-lJX)r>  in  violation  of  the  act  of  1885  could  have  been  and 
should  have  been  excluded. 

There  was,  however,  no  authority  to  exclude  aliens  not  coming 
within  the  prohibition  of  the  law  of  1885,-  although  covered  by 
the  broader  terms  of  the  prohibition  in  section  4  of  the  act  of  1903, 
as  the  latter  act  contains  no  provision  authorizing  the  exclusion 
or  deportation  of  aliens  who  have  been  improperly  brought  to  this 
country. 

The  right  to  exclude  dei)ended  ui)on  the  act  of  1887,  and  the  right 
to  deport  upon  the  act  of  1888,  both  of  which  acts  were  depend- 
ent upon  the  act  of  1885,  which  made  the  coming  of  certain  classes 
of  aliens  Into  this  country  unlawful. 

The  only  exception  made  in  the  contract-labor  laws  in  favor  of 
States  Is  contained  in  the  act  of  March  3,  18<)1  (2G  Stat.,  1084), 
and  section  0  of  the  act  of  1903,  in  reference  to  advertisements 
printed  and  published  In  foreign  countries,  stating  the  induce- 
ments they  oflFer  for  Immigration. 

In  the  provisions  of  the  act  of  1885  and  under  section  4  of  the  act 
of  1J)03,  In  dealing  with  the  payment  of  passage  money  or  other 
specific  assistance  to  migration  of  individual  aliens,  no  exception 
is  made  in  favor  of  States,  and  no  exception  exists,  therefore,  in 
favor  of  any  person  because  he  may  act  as  agent  of  a  State. 

Congress  has  the  undoubted  right  to  regulate  the  admission  of 
aliens  into  the  United  States,  whether  as  immigrants  or  other- 
wise, and  to  exclude  altogether  any  class  of  aliens  whose  entrance 
it  iliight  deem  contrary  to  the  general  welfare  of  the  Union. 

No  action  by  any  State  or  by  any  officer  thereof  can  operate  to 
impair  or  nullify  the  effect  of  a  law  of  Congress  duly  enacted 
upon  this  subject. 

Aliens  who  came  to  the  United  States  during  the  years  1904-19(X] 
at  the  suggestion  and  througli  the  Instrumentality  of  an  officer  of 
the  State  of  South  Carolina,  appointed  under  a  statute  which 
expressly  permitted  him  to  act  as  agent  for  citizens  of  that  State 
in  the  procuring  of  desirable  Immigrants,  which  officer,  largely 
or  wholly  at  the  expense  of  such  Individuals,  visited  foreign 
countries  and  by  advertisement,  promises  of  employment,  and 
prepayment  of  passage,  induced  a  large  number  of  laborers  and 
artisans  to  mignite  to  South  Carolina,  were  Introduced  into  the 
TTniteil  States  in  violaticm  of  the  acts  of  1885,  1887,  and  1888,  and 
should  have  been  excluded. 
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Aliens  coming  to  the  United  States  under   similar  circumstances 

after  the  act  of  February  20, 1907  (34  Stat.  898),  becomes  effective, 

would  unquestionably  be  liable  to  exclusion. 
The   determination   of   tlie   existence   of   the   facts   justifying   the 

exclusion  of  immigrants  is,   in  the  first  instance,  vested  in  the 

Secretary  of  Commerce  and  Labor. 

Department  of  Justice, 

March  6',  1907. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  26th  ultimo,  inclosing  one  from  Hon.  Ben- 
jamin F.  Howell,  chairman  of  the  Committee  on  Immigra- 
tion and  Naturalization  of  the  House  of  Representatives, 
under  date  of  February  25  last  past,  to  you,  in  which  you 
are  requested,  on  behalf  of  that  committee,  to  refer  to  me, 
for  my  opinion,  the  question  as  to  whether  certain  aliens, 
described  in  a  resolution,  of  which  a  copy  was  inclosed, 
were  lawfully  admitted  into  the  United  States.  The 
resolution,  however,  describes  these  aliens  only  as  "  foreign 
laborers  "  introduced  "  into  the  State  of  South  Carolina  by 
one  E.  J.  Watson."  To  ascertain  the  circumstances  of  their 
introduction  it  is  necessary  to  refer  to  a  pamphlet,  also 
accompanying  the  letter  of  the  committee,  and  which  con- 
tains Decision  No.  Ill  of  the  Solicitor  of  the  Department  of 
Commerce  and  Labor,  which  appears  to  have  been  "  pub- 
lished for  the  information  of  those  interested  "  on  Decem- 
ber 26, 1906,  by  that  Department.  I  shall  refer  later  to  the 
facts  set  out  in  this  decision  with  respect  to  the  subject- 
matter  of  inquiry.  It  will,  however,  conduce  to  clearness 
if  I  state  first  the  general  provisions  of  law  relating  to  the 
exclusion  and  deportation  of  aliens  existing  at  the  time 
when  these  immigrants  were  introduced  into  the  United 
States.  The  precise  date  does  not  appear,  but  it  was  evi- 
dently after  February  23,  1904,  and  before  December  15. 
1906;  and  no  material  change  in  the  law  took  place  between 
these  dates. 

By  the  original  alien  contract-labor  law  of  February  26, 
1885  (23  Stat.,  332),  it  was  made  unlawful  for  any  person 
to  prepay  the  transportation  or  assist  or  encourage  the  im- 
portation of  any  alien,  under  contract  or  agreement  previ- 
ously made,  to  perform  labor  in  the  United  States  (sec.  1), 
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provided  that  skilled  workmen  might  l^e  engaged  upon  any 
new  industry  not  then  established  in  the  United  States,  if 
skilled  labor  for  such  purpose  could  not  be  otherwise  ob- 
tained (sec.  5).  By  an  amendatory  act  of  February  23, 
1887  (24  Stat.,  414),  it  is  provided  that  any  immigrants 
"  included  in  the  prohibition  "  of  the  contract-labor  act 
should  not  be  permitted  to  land  and  should  be  sent  back  to 
the  nation  whence  they  came  (sec.  8).  And,  by  a  further 
amendment  of  October  19,  1888  (25  Stat,  5()C)*,  the  Secre- 
tary of  the  Treasury  was  authorized  to  cause  any  immi- 
grant who  had  been  allowed  to  land  contrary  to  the  prohi- 
bition of  the  contract-labor  law  to  be  returned  within  one 
year  after  his  landing. 

By  an  act  of  March  3,  1891,  "  in  amendment  to  the  vari- 
ous acts  "  relative  to  the  immigration  and  the  importation 
of  alien  laborers  (26  Stat.,  1084),  it  was  enacted  that  cer- 
tain classes  of  aliens  should  lie  excluded  from  admission 
*'  in  accordance  with  the  existing  acts  regulating  immigra- 
tion," namely:  All  idiots,  insane  persons,  and  other  speci- 
fied classes  of  aliens,  and  also  any  person  whose  ticket  is 
paid  for  by  another,  or  who  is  assisted  by  others  to  come, 
unless  it  is  affirmativel}^  and  satisfactorily  shown  that  such 
person  does  not  belong  to  one  of  the  foregoing  excluded 
classes,"  or  to  the  class  of  contract  laborers  excluded  by  the 
act  of  February  20,  1885"  (sec.  1).  And  it  was  further 
provided  that  it  should  be  deemed  a  violation  of  the  act  of 
February  20,  1885,  to  assist  or  encourage  the  importation 
of  any  alien  by  promise  of  employment  through  advertise- 
ments printed  and  published  in  a  foreign  country,  except 
by  States  and  immigration  bureaus  of  States  advertising 
the  inducements  they  offer  for  immigration  (sec.  3).  This 
act  contained  no  repealing  clause,  and  while  it  contained 
no  express  provision  excluding  alien  contract  laborers  from 
admission,  on  the  other  hand,  it  did  not  purport  to  repeal 
any  of  the  excluding  provisions  of  the  contract-labor  law ; 
but,  on  the  contrary,  recognized  these  provisions  as  slill  in 
force  by  providing  that  the  payment  of  an  immigrant's 
passage  by  another  should  put  upon  him  the  burden  of 
showing  affirmatively  that  he  did  not  belong  to  the  class  of 
contract  laborers  excluded  by  the  act  of  1885,  and  also  by  a 
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provision  in  section  3,  that  any  alien  coming  to  this  country 
in  consequence  of  a  promise  of  employment  through  an  ad- 
vertisement should  be  treated  as  coming  under  a  contract 
as  contemplated  by  the  act  of  1885.  It  seems  clear  that  thjs 
act  of  1891  did  not  repeal  any  of  the  former  provisions  ex- 
cluding contract  laborers  from  admission,  and,  after  the 
passage  of  this  act,  any  contract  laborer  coming  within  the 
terms  of  the  prohibition  of  either  the  original  act  of  1885 
or  the  amendment  of  1891  should  be  denied  admission  to 
this  country ;  that  is  to  say,  after  the  passage  of  that  act  no 
alien  laborer  was  entitled  to  admission  whose  passage  had 
been  prepaid  or  whose  migration  had  been  assisted  when  he 
was  under  previous  contract  to  labor,  or  who  came  to 
this  country  in  consequence  of  a  promise  of  employment 
through  a  foreign  advertisement  other  than  that  of  a  State. 
The  act  of  March  3,  1903,  entitled  "  An  act  to  regulate 
the  immigration  of  aliens  into  the  United  States "  (32 
Stat,  1213),  embraces  provisions  rehiting  both  to  immigra- 
tion and  to  contract  labor.  Section  2,  which  is  the  general 
clause  relating  to  the  exclusion  of  immigi*ants,  provides 
that  the  following  classes  of  aliens  shall  be  excluded  from 
admission  into  the  United  States:  ''  AH  idiots,  insane  per- 
sons," and  other  specified  classes ;  "  those  who  have  been, 
within  one  year  from  the  date  of  the  application  for  admis- 
sion to  the  United  States,  deported  as  being  under  offers, 
solicitations,  promises,  or  agreements  to  perform  labor  or 
service  of  some  kind  therein;  and  also  any  person  whose 
ticket  or  passage  is  paid  for  with  the  money  of  another,  or 
who  is  assisted  by  others  to  come,  unless  it  is  affirmatively 
and  satisfactorily  shown  that  such  person  does  not  belong 
to  one  of  the  foregoing  excluded  classes;"  provided  that 
"  skilled  labor  may  be  imported,  if  labor  of  like  kind  unem- 
ployed can  not  be  found  in  this  country ;"  and  provided  fur- 
ther, "  that  the  provisions  of  this  law  applicable  to  contract 
labor  shall  not  be  held  to  exclude  professional  actors  "  and 
other  specially  excepted  persons.  Section  4  of  this  act 
makes  it  unlawful  for  any  person  to  prepay  the  transporta- 
tion or  assist  or  encourage  the  importation  of  any  alien  in 
pursuance  of  any  offer,  solicitation,  promise,  or  agreement 
made  previous  to  the  importation  of  such  alien  to  perform 
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labor  in  the  United  States.  And  section  G  makes  it  unlaw- 
ful and  a  violation  of  section  4  to  assist  or  encourage  the 
importation  of  any  alien  by  a  promise  of  employment 
through  advertisements  printed  and  published  in  a  foreign 
country,  except  by  States  or  Territories,  the  District  of 
Columbia,  or  other  Federal  places  advertising  the  induce- 
ments they  offer  for  immigration.  By  section  30  all  incon- 
sistent acts  are  repealed,  with  a  proviso  that  the  Chinese 
exclusion  acts  shall  not  be  thereby  affected. 

A  question  of  no  little  intrinsic  difficulty,  and  of  great 
importance,  arises  as  to  the  effect  of  this  act.  It  would 
seem,  at  first  sight,  that  Congress  intended  by  its  enactment 
to  provide  for  the  entire  subject  of  the  immigration  of 
aliens  into  the  United  States.  Section  2  of  the  act  contains 
no  reference  to  the  previously  existing  laws  on  the  subject, 
such  as  was  contained  in  the  act  of  1891,  above  cited;  and 
the  enumeration  in  that  section  of  the  classes  of  aliens  to 
be  excluded  from  the  United  States  appears  on  its  face  to 
be  exhaustive.  These  facts  suggest  very  strongly  the  neces- 
sity of  an  application  of  the  well-established  rule  of  statu- 
tory construction,  which  requires  that  a  legislative  enact- 
ment covering  the  entire  subject-matter  embraced  in  pre- 
vious statutes  and  apparently  intended  by  the  legislature 
to  embody  the  whole  law  on  the  subject,  repeals,  by  impli- 
cation, such  preceding  enactments,  although  their  provi- 
sions may  not  be  inconsistent  with  those  of  the  new  law. 
The  decisions  in  Daviess  v.  Fairhaini  (3  How.,  ()3())  and 
State  V.  Stoll  (17  Wall.,  425)  illustrate  the  application  of 
this  doctrine.  If,  however,  it  is  to  l)e  applied  to  the  statute 
under  consideration,  the  result  must  be  that  between  the 
date  of  the  latter's  approval  (March  3,  1903)  and  the  date 
of  the  approval  of  the  statute  recently  enacted  (February 
20,  1907)  no  law  existed  luider  which  aliens  coming  to  this 
country  under  contracts  of  employment  could  be  either 
excluded  or  deported  for  that  reason.  The  right  to  exclude 
them  depended  on  the  act  of  1887;  the  right  to  deport  them 
upon  the  act  of  1888.  But  both  of  these  acts  were  de- 
pendent for  their  efficacy  upon  the  prior  act  of  1885,  which 
made  the  coming  of  this  class  of  aliens  into  the  United 
States  unlawful,  although  it  did  not  authorize  their  exclu- 
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sion  or  deportation;  but,  on  the  contrary,  evidently  con- 
templated that  they  would  remain  in  this  country.  The 
act  of  1891  made  the  payment  of  the  immigrant's  passage 
money  by  another  prima  facie  proof  that  he  was  a  contract 
laborer  under  the  terms  of  the  act  of  1885.  If  all  four  of 
these  acts  were  superseded  and  impliedly  repealed  by  the 
act  of  1003,  it  would  follow  that  no  law  Avas  on  the  statute 
book  subsequent  to  the  approval  of  the  last-mentioned  act, 
which  provided  for  the  deportation  or  exclusion  of  '*  con- 
tract labor  aliens;-'  for,  although  that  act  broadened  the 
provisions  making  the  importation  of  this  class  of  aliens 
a  crime,  and  imposed  appropriate  penalties  on  those  guilty 
of  the  offense,  it  contained  no  provision  authorizing  their 
exclusion  from  the  country  or  their  deportation  after  they 
had  been  introduced.  There  is,  however,  one  provision  in 
section  2  of  the  law  of  1903  whicli  indicates  that  Congress 
contemplated  the  deportation  of  aliens  under  the  authority 
originally  conferred  by  the  statute  of  1888,  and  therefore 
did  not  intend  to  repeal  in  toto  all  of  the  previously  exist- 
ing statutes  on  the  subject  of  the  immigration  of  aliens. 
This  is  the  provision  denying  admission  to  those  who 
within  one  year  previously  have  been  deported  "  as  being 
under  offers,  solicitations,  promises,  or  agreements  to  per- 
form labor  or  service  of  some  kind  therein."'  If  this  clause 
had  merely  referred  to  persons  deported  as  being  under 
contracts,  promises,  or  agi-eements,  it  might  be  referable 
solely  to  persons  deported  prior  to  the  passage  of  this  act ; 
but  as  prior  to  the  passage  of  this  act  there  was  no  j>ro- 
vision  for  excluding  or  deporting  persons  ''  under  offers  or 
solicitations  "  of  labor,  and  such  persons  could  not  have 
been  previously  deported,  this  phrase  is  only  explainable  on 
the  theory  that  C/ongress  understood  that  persons  coming  in 
pursuance  of  the  offers  or  solicitations  prohibited  in  section 
4  of  the  act  of  1903  were  to  be  thereafter  subject  to  deporta- 
tion. The  force  of  any  argument  against  the  repeal,  by  im- 
plication, which  can  be  fairly  drawn  from  the  insertion  of 
this  provision  is,  however,  seriously  weakened  by  the  fact 
that  the  persons  coming  in  pursuance  of  offers  or  solicita- 
tions prohibited  in  section  4  of  the  act  of  1903,  but  not 
embraced  under  the  terms  of  the  act  of  1885,  in  fact,  were 
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not  made  subject  to  deportation  by  the  first-mentioned  act, 
although  it  is  possible,  and  even  probable,  that  its  framers 
thought  they  were.  Congress  used  no  apt  words  to  subject 
them  to  this  penalty  either  in  section  2,  or  in  section  4,  or  in 
any  other  section  of  the  act  in  question ;  and  it  may  be  not 
unreasonably  held  that  the  true  inference  to  be  drawn  from 
the  provision  in  question  was,  not  that  Congress  intended  to 
keep  alive  the  statutes  on  the  same  subject  previously 
enacted,  but  that  it  passed  the  law  of  1903  under  a  misap- 
prehension as  to  its  legal  effect.  I  should,  therefore,  find 
great  difficulty  in  escaping  the  conclusion  that  the  pro- 
visions of  law  authorizing  the  exclusion  or  deportation 
of  aliens  by  reason  of  their  coming  to  the  United  States 
under  contracts  of  employment  had  been  repealed  by  the 
act  of  1903,  if  it  were  not  that  the  question  in  dispute 
seems  to  have  been  determined  by  judicial  authority.  This 
precise  point  was  considered  in  the  deportation  case  of 
In  re  Ellis  (124  Fed.,  637),  decided  June  25, 1903,  in  which 
two  aliens — Ellis  and  Charalambis — who  had  been  denied 
admission  and  who  were  held  in  custody  by  immigration 
authorities,  insisted  that  the  act  of  1903  had  repealed, 
by  implication,  all  previous  laws  on  the  subject,  and  that 
there  w  as  no  law  then  existing  under  which  they  could  l)e 
deported,  although  their  passage  had  been  paid  by  others 
and  they  came  here  under  contract  to  perform  labor  or 
service.  Lacombe,  Circuit  Judge,  after  reviewing  the  stat- 
utes and  carefully  analyzing  the  act  of  1903,  held  that 
while  section  2  of  the  act  of  1903  was  inconsistent  with 
section  1  of  the  act  of  1891  as  to  all  items  wherein  they  dif- 
fered, it  did  not  operate  to  remove  the  barrier  to  the  ad- 
mission of  contract  laborers  under  the  contract  labor  laws. 
He  further  says  (p.  641)  : 

''  But,  as  w^as  pointed  out  in  Holy  Trinity  Church  v. 
United  States  (143  U.  S.,  459),  in  construing  these  statutes 
we  are  to  get  at  the  spirit  of  the  statute  and  the  intention 
of  its  makers,  however  inconsistent  that  may  be  wuth  the 
words  used.     *     *     * 

''  The  act  now  under  consideration  originated  in  the 
House  of  liepresentatives.  When  it  came  to  the  Senate 
there  was,  in  the  second  section    (immediately  after  the 
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clause  '  persons  who  procure  or  attempt  to  bring  in  prosti- 
tutes or  women  for  the  purpose  of  prostitution),'  the  fol- 
lowing: 'Persons  whose  migration  has  been  induced  by 
offers,  solicitations,  promises,  or  agreements,  parol  or  spe- 
cial, express  or  implied^  of  labor  or  work  or  service  of  any 
kind,  skilled  or  unskilled,  in  the  United  States.'  The 
Senate  amended  the  House  bill  by  striking  out  the  clause 
last  above  quoted,  and  in  several  other  respects.  The 
House  non-concured  in  the  Senate  amendments,  and  the 
bill  went  to  a  conference  committee.  The  committee  came 
into  accord  as  to  which  amendments  should  be  accepted 
and  which  should  be  withdrawn.  This  particular  amend- 
ment was  accepted.  The  House  conferees  reporti^d  to  the 
House  that  they  '  have  concurred  in  the  Senate  amendment 
(in  line  19,  p.  3,  sec.  2)  striking  out  the  part  of  the  bill  re- 
lating particularly  to  the  contract  labor  law,  leaving  intact 
the  contract  labor  laws  heretofore  enacted  and  now  on  the 
statute  books;  the  only  variation  being  that  the  words 
'  offers,  solicitations,  or  promises '  were  substituted  for  the 
word  '  contracts.'  "     (Congressional  Record,  p.  3205.) 

Judge  Lacombe  further  held  that  these  pi»titioners, 
although  expert  accountants,  were  not  within  the  excepted 
clauses.  Both  Ellis  and  Charalambis  appealed  to  the 
Supreme  Court,  but  subsequently,  on  a  rehearing  l)efore 
the  Commissioner  of  Immigration,  the  exchiding  order 
was  reversed — upon  what  ground  does  not  appear — and 
the  two  appeals  were  dismissed  without  decision  by  that 
court. 

In  a  later  case  before  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  in  which  the  question  was  squarely  in- 
volved, although  not  discussed  by  the  court  or  counsel, 
it  seems  to  have  been  assumed  by  all  concerned  that  the 
exchisions  contained  in  the  contrnct-labor  law  were  not 
repealed  by  the  act  of  1903.  This  was  the  case  of  Pearnon 
V.  Will  lams  (130  Fed.,  734),  in  which  the  aliens,  who  had 
arrived  in  1904,  had  been  pdniitted  to  entry  by  the  board 
of  inquiry,  but  thereafter  the  Secretary  of  Commerce  and 
Labor  had  instituted  new  proceedings  for  a  retrial  to 
ascertain  whether  they  were  here  in  violation  of  law  as 
alien  contract  laborers  who  had  come  here  under  a  previous 
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contract  to  perform  service,  all  the  proceedings  being 
had  pureuant  to  the  act  of  March  3,  1903.  The  applica- 
tion of  the  contract -labor  law  apparently  was  not  denied, 
the  only  contention  being  that  the  decision  of  the  board 
of  inquiry  was  final  and  that  the  Secretary  of  Commerce 
and  Labor  had  no  authority  to  direct  the  retrial.  It  was 
held — Judge  Coxe  dissenting — that  he  had  such  autliority, 
and  the  petitioners  were  remanded  to  the  custody  of  the 
Commissioner  of  Immigration.  On  writs  of  certiorari, 
issued  by  the  Supreme  court,  the  judgment  of  the  Circuit 
Court  of  Appeals  was  affirmed.  In  the  opinion  by  Mr. 
Justice  Holmes  in  Pearson  v.  Williams  (202  U.  S.,  281). 
after  stating  the  facts  that  the  petitioners  had  landed  on 
February  1,  1904,  it  is  said  that  "the  only  question  is 
whether  the  Secretary  had  the  right  to  direct  the  second 
hearing  and  to  make  the  order  under  section  21  of  the 
act  of  March  3,  1903,  chapter  1012,  when  there  had  been 
an  inquiry  at  the  time  of  the  petitioners'  landing  and  a 
decision  in  their  favor  under  section  25.'"  Apparently  it 
was  not  suggested  either  by  the  court  or  by  counsel  that 
the  act  of  1903  had  repealed  the  exclusions  of  the  contract- 
labor  law.  While  these  authorities  are  not,  perhaps,  so 
clearly  decisive  as  to  bind  a  court  of  last  resort  in  passing 
upon  this  question,  nevertheless  they  seem  to  me  sufficient 
to  fix  the  law  for  this  Department,  and  I  reach  the  con- 
clusion that  the  provisions  of  the  several  statutes  author- 
izing the  exclusion  or  deportation  of  contract  laborers 
were  not  repealed  by  the  act  of  1903,  and  that  immigrants 
coming  under  the  prohibition  of  the  act  of  1885  could  have 
been,  and  should  have  been,  excluded  at  the  date  of  the 
introduction  of  the  aliens  in  question. 

For  the  reasons  above  stated,  I  do  not  think,  however, 
that  there  was*  any  authority  of  law  to  exclude  aliens  not 
coming  within  the  terms  of  the  prohibition  of  the  law  of 
1885,  although  covered  by  the  broader  terms  of  the  prohi- 
bition contained  in  section  4  of  the  act  of  1903.  We  are 
therefore  referred  to  the  original  alien  contract-labor  law 
approved  February  2(),  1885,  as  the  test  of  the  propriety  of 
the  introduction  of  the  aliens  in  question.     The  first  section 
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of  that  act,  which  is  the  part  material  to  this  inquiry,  is  in 
the  words  following: 

"  That  from  and  after  the  passage  of  this  act  it  shall  be 
unlawful  for  any  person,  company,  partnership,  or  corpo- 
ration, in  any  manner  whatsoever,  to  prepay  the  transpor- 
tation, or  in  any  way  assist  or  encourage  the  importation 
or  migration  of  any  alien  or  aliens,  any  foreigner  or  for- 
eigners, into  the  United  States,  its  Territories,  or  the  Dis- 
trict of  Columbia,  under  contract  or  agreement,  parol 
or  special,  express  or  implied,  made  previous  to  the  im- 
portation or  migration  of  such  alien  or  aliens,  foreigner 
or  foreigners,  to  perform  labor  or  service  of  any  kind 
in  the  United  States,  its  Territories,  or  the  District  of 
Columbia." 

It  appears  from  decision  No.  Ill,  above  mentioned,  that 
the  aliens  in  question  came  to  the  United  States  at  the 
suggestion  and  through  the  instrumentality  of  one  E.  J. 
Watson,  who  had  been  appointed  an  officer  of  the  State  of 
South  Carolina  under  a  statute  which  created  a  commis- 
sioner of  a  State  department  of  agriculture,  commerce, 
and  immigration,  and  appropriated  $2,000  to  defray  the 
expenses  of  the  said  department.  Section  8  of  this  act  is 
as  follows  (Acts  of  S.  C,  1004,  p.  451)  :  * 

"  That  the  commissioner  be  empowered  to  make  such  ar- 
rangements with  oceanic  and  river  steamship  companies 
and  immigration  agencies  in  this  country  and  abroad  as 
may  best  serve  the  interests  of  successful  immigration,  the 
necessary  expenditures  being  made  within  the  annual  ap- 
propriation for  the  general  expenses  of  this  department: 
ProvidaL  however^  Nothing  herein  shall  forbid  the  com- 
missioner acting  without  fee  as  the  agent  of  such  citizens  of 
the  State,  who,  through  the  South  Carolina  Immigration 
Association  and  the  department,  wish  to  meet  excess  ex- 
penses of  bringing  desirable  immigrants  to  their  farm  or 
other  lands.  That  in  the  discharge  of  these  duties  the  com- 
missioner, or  such  person  as  he  may  select,  is  empowered 
to  visit  such  immigration  centers  whenever  necessary  to 
produce  the  best  results.'' 

Subsequently  to  the  enactment  of  this  law^  and  the  ap- 
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pointment  of  Mr.  Watson  as  commissioner,  certain  private 
parties  made  up  a  fund,  amounting  to  at  least  $30,000, 
which  was  placed  in  the  hands  of  the  commissioner.  Pro- 
vided with  these  resources  he  went  abroad  and,  by  adver- 
tisements and  otherwise,  in  various  European  countries, 
collected  a  considerable  number  of  laborers  or  artisans  who 
were  willing  to  migrate  to  South  Carolina.  He  prepaid 
the  passage  of  these  immigrants  under  an  agreement,  which 
was  afterwards  canceled,  that  they  should  repay  him  the 
amount  out  of  their  wages  from  employments  he  might 
secure  for  them,  and  entered  into  an  agreement  with  each 
of  them,  which  is  thus  stated  in  decision  No.  Ill:  "  Before 
sailing,  each  of  the  laborers  signed  a  paper  containing  the 
scale  of  wages  advertised  as  the  prevailing  rates  paid  in 
South  Carolina,  Commissioner  Watson  on  his  part  agreeing 
to  iSnd  employment  for  such  emigrants  at  the  rates  stated. 
*  *  *  The  commissioner  was  under  no  obligation  to 
supply  any  particular  laborer,  or  any  laborers  at  all,  to  an 
employer  solely  because  he  had  contributed  to  the  immigra- 
tion fund;  and,  *  *  *  ^^^  immup^ants  t  hern  selves 
were  free  to  reject  any  'particular  offer  of  employment  that 
might  he  madeP  This  is  all  the  information  laid  before 
this  Department  as  to  the  terms  of  these  agreements,  and 
upon  such  information  it  is  impossible  to  say  that  the  im- 
migrants came  within  the  prohibition  of  the  act  of  1885. 

There  are  several  Federal  decisions  to  the  effect  that  the 
contract  under  such  circumstances  must  be  one  having  the 
enforceable  elements  of  a  binding  contract.  The  rule  is 
probably  more  strongly  stated  in  United  States  v.  Edgar 
(45  Fed.^  44)  than  in  any  other  case.  In  that  case  it  is 
said  (p.  46)  : 

"A  contract  that  is  not  enforceable  for  the  reason  that  it 
lacks  some  of  the  elements  of  a  valid  agreement,  such  as 
'  mutual  assent '  or  a  consideration,  is  not  a  contract. 
Hence  the  words  '  contract  or  agreement,'  as  used  in  the 
statute,  must  be  held  to  mean  a  complete  contract ;  that  is  to 
say,  an  agreement  entered  into  for  a  sufficient  consideration 
to  perform  some  kind  of  labor  or  service,  to  the  terms  of 
which  the  parties  have  mutually  assented." 

I  can  not  see  how  this  contract  could  have  been  enforced 
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legally  against  the  immigrants.  If  they  were  at  liberty  to 
reject  any  particular  offer  of  employment  that  might  be 
made,  their  agreement  to  work  for  specified  wages  would 
seem  to  have  been  nugatory  and,  in  fact,  meaningless.  As 
is  said  by  Thayer,  Judge,  in  the  case  lastly  above  cited: 
"  If  the  aliens  had  in  fact  landed  in  the  United  States,  and 
had  declined  to  work  for  the  defendant,  the  latter  could 
not,  in  my  judgment,  have  maintained  an  action  against 
them  as  for  breach  of  a  contract  to  perform  labor  or  service 
for  him."  It  seems  to  me  that  this  is  equally  true  of  the 
aliens  in  question.  A  general  promise  to  do  work  at  a 
specified  rate  of  compensation  (if,  indeed,  such  was  the 
purport  of  the  contracts  in  question,  which  is  not  clear) 
amounted  to  nothing  practical  if  it  were  coupled  with  an 
express  reservation  of  the  right  to  reject  any  particular 
kind  of  employment  which  might  be  offered  to  them.  It 
amounted,  in  effect,  to  nothing  more  than  a  promise  by  the 
alien  that  he  would  work  for  the  wages  mentioned  if  he 
felt  like  it,  when  he  found  out  what  was  to  be  required  of 
him ;  and,  as  Ave  are  dealing  with  a  highly  penal  statute, 
one  in  evident  derogation  of  common  rights,  I  have  no 
hesitation  in  saying  that  these  aliens  do  not  appear  to  have 
been  brought  within  the  terms  of  the  law  of  1885. 

I  am  equally  clear  that  if  the  act  of  1903  could  be  under- 
stood as  authorizing  the  exclusion  of  those  aliens  whose 
introduction  to  the  country  w^as  declared  unlawful  by  sec- 
tion 4  of  that  act,  these  aliens  would  have  been  liable  to  ex- 
clusion, for  it  is  quite  clear  from  the  statements  in  decision 
No.  Ill  that  they  did  come  in  pursuance  of  an  offer  and 
solicitation  on  the  part  of  Mr.  Watson ;  but,  as  hereinbefore 
fully  explained,  I  do  not  think  the  act  of  1903  authorized 
the  exclusion  of  the  aliens  mentioned  in  section  4  of  that 
act,  in  so  far  as  that  section  widened  the  scope  of  section  1 
of  the  act  of  1885. 

It  is  proper  for  me  to  say  that  if  the  laborers  in  question 
had  been  covered  by  the  terms  of  the  act  of  1885,  the  fact 
that  Mr.  Watson  was  a  jniblic  officer  of  the  .State  of  South 
Carolina,  and  acted,  or  professed  to  act,  in  pursuance  of  the 
authority  conferred  upon  him  by  the  law  of  that  State 
above  quoted,  w^ould  not  have  authorized  the  introduction 
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of  the  aliens.  In  the  first  place,  under  the  facts  stated,  in 
paying  the  passage  money  he  apparently  did  not  act  as 
commissioner  for  South  Carolina,  his  duties  as  commis- 
sioner including  only  the  dissemination  of  information  and 
work  of  like  character,  but  under  the  permission  given  by 
the  South  Carolina  statute  to  act,  extra-officially,  as  it  were, 
as  the  agent  of  the  citizens  of  the  State  who  might  con- 
tribute funds  for  the  expenses  of  bringing  over  immi- 
grants, and  the  passage  money  of  the  immigrants  must 
undoubtedly  have  been  paid,  in  large  part,  if  not  entirely, 
out  of  the  $30,000  subscribed  by  the  citizens  of  the  State 
and  not  fronl  the  $2,000  expense  money  furnished  by  the 
State,  which  jjrobably  paid  the  commissioner's  salary. 

But  even  if  he  had  acted  entirely  as  commissioner  for  the 
State  and  paid  the  money  out  of  the  State  treasury,  tlie 
result  would  apparently  be  the  same.  Only  one  exception 
is  made  in  the  contract-labor  acts  in  favor  of  States;  that  is 
the  one  contained  in  the  act  of  1891,  and  section  G  of  the 
act  of  1903  in  reference  to  advertisements  printed  and  pub- 
lished in  foreign  countries  stating  the  inducements  they 
offer  for  immigration.  Under  the  statutes  general  adver- 
tisements of  this  character  inserted  by  the  States  are  spe- 
cifically permitted,  but  in  the  provisions  both  of  the  ori- 
ginal act  of  1885  and  under  section  4  of  the  act  of  1903, 
in  dealing  with  the  prepayment  of  passage  money  or  other 
specific  assistance  to  the  migration  of  individual  aliens,  no 
exception  is  made  in  favor  of  States.  All  "  persons  "  are 
prohibited  from  such  prepayment  of  passage  or  other 
assistance,  and  there  is  no  exception  in  favor  of  any  person 
simply  because  he  may  act  as  agent  of  a  State.  In  view  of 
this  contrast,  which  runs  through  all  the  labor  laws,  l)e- 
tween  general  advertisements  by  States  on  the  one  hand  and 
specific  dealings  with  individual  immigrants  on  the  other, 
the  sj)ecific  exception  nuide  in  favor  of  the  State  in  the  one 
case  emphasizes  the  fact  that  no  such  exception  is  to  be 
implied  in  the  other  case. 

There  can  be  no  question,  in  view  of  the  numerous  de- 
cisions of  the  Supreme  Court  on  this  subject,  as  to  the 
right  of  Congress  to  regulate  the  admission  of  aliens  into 
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the  United  States,  wliether  as  immigrants  or  otherwise: 
nor  yet  of  its  right  to  exclude  altogether  any  class  of  aliens 
whose  entrance  into  the  country  it  might  deem  contrary 
to  the  general  welfare  of  the  Union;  and  it  is  equally 
clear  that  no  action  by  any  State,  or  by  any  officer  of  a 
State,  could  operate  to  impair  or  nullify  the  effect  of  a  law 
duly  enacted  on  this  subject.  Article  I,  section  9  of  the 
Constitution  provides  that  ''  The  migration  or  importa- 
tion of  such  persons  as  any  of  the  States  now  existing  shall 
think  proper  to  admit,  shall  not  be  prohibited  by  the  Con- 
gress prior  to  the  year  1808/'  This  section  of  the  Consti- 
tution postponed  until  the  date  named  the  exercise  of  the 
full  power  possessed  by  Congress  over  its  subject-matter. 
As  soon  it  had  accomplished  its  purpose,  by  securing  for 
the  period  mentioned  the  continuance  of  the  importation 
of  the  classes  of  persons  contemplated  in  it,  the  authority 
of  the  Federal  Government  over  the  subject-matter  became 
complete,  and  from  that  time  until  the  present  it  has  been 
freely  exercised. 

To  avoid  misconstruction,  I  add  a  few  remarks  on  two 
subjects  not  directly  within  the  terms  of  the  question  sub- 
mitted. The  determination  of  the  existence  of  the  facts 
justifying  the  exclusion  of  the  immigrants  is  in  the  first 
instance  vested  in  the  Secretary  of  Commerce  and  Labor. 
I  have  treated  the  statements  as  to  the  circumstances  attend- 
ing the  introduction  of  these  laborers,  which  are  contained 
in  the  above-mentioned  decision  No.  Ill,  as  constituting 
the  equivalent  of  a  special  finding  of  facts  by  that  Depart- 
ment, and  therefore  as  fixing  the  conditions  of  the  problem 
submitted  to  this  Department. 

Any  question  as  to  the  propriety  of  the  introduction  of 
aliens  under  the  like  circumstances  hereafter  would  involve 
an  examination  of  the  provisions  on  this  subject  contained 
in  the  act  of  Congress  approved  February  20,  1907.  With- 
out entering  into  any  discussion  of  this  question,  it  is  suffi- 
cient for  me  to  say  that  under  the  present  law  such  aliens, 
entering  under  the  circumstances  attending  the  introduction 
of  those  above  mentioned,  would  be  unquestionably  liable 
to  exclusion,  in  my  opinion. 
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With  respect  to  the  statement  contained  in  the  letter  of 
the  chairman,  ''  if  it  please  3^011  to  refer  this  question  to 
the  Attorney-General,  the  committee  directs  me  to  suggest 
the  propriety  of  considering  Commissioner  Watson's  sec- 
ond importation  as  well  as  the  first^"  I  can  only  say  that, 
as  no  facts  in  reference  to  this  alleged  "second  importa- 
tion" have  been  furnished  to  the  Department,  it  is  im- 
possible for  me  to  give  an  opinion  regarding  it. 
I  remain,  sir. 

Yours  very  respectfully, 

CHARLES  J.  BONAPARTE. 
The  PRKsn^ENT. 


INIIERITANOR   LKGACY   TAXES— REFUND— DAIA'   CASE. 

Claims  arising  under  the  act  of  June  27,  1902  (32  Stat,  406).  are 
not  barred  because  of  the  failure  of  claimants  to  present  them  for 
allowance  within  two  years  from  the  date  of  payment. 

The  provisions  of  the  act  of  1902  are  special  and  apply  to  a  par- 
ticular class  of  obligations  against  the  Government,  and,  being 
special,  these  claims  are  not  governed  by  the  provisions  of  a 
prior  general  statute,  section  3228.  Revised  Statutes. 

Suits  for  the  recovery  of  money  due  under  the  act  of  1902  are  not 
actions  for  tlie  recovery  of  taxes,  but  for  money  held  by  the 
Government  in  trust  for  the  benefit  of  the  parties  to  whom  it 
rightfully  belongs. 

The  obligation  is  therefore  one  payable  on  demand,  and  the  stat- 
ute of  limitations  does  not  begin  to  run  until  there  has  been  a 
refusal  to  pay  or  the  equivalent.  (United  States  v.  Wardicell, 
172  U.  S.,  48.) 

The  de<Msion  In  the  case  of  Thacha-  v.  United  States  (149  Fed.  Rep., 
902),  as  to  the  matter  of  protest  in  the  refunding  of  inheritance 
legacy  taxes,  is  to  be  accepted  as  the  rule  of  action  in  all  claims 
arising  under  the  various  sections  of  the  act  of  June  27,  1902 
(H2  Stat.,  40<»). 

The  decision  in  that  case,  together  with  the  views  expressed  In  this 
opinion,  should  be  regarded  by  the  Treasury  Department  as  the 
rule  of  administrative  action  In  claims  arising  under  section 
3220,  Revised  Statutes.  Opinion  of  May  7,  11KM5  (25  Op.,  605),  in 
so  far  as  it  conflicts  with  these  views,  is  revei-sed. 

There  Is  no  legal  objection  to  the  dismissal,  without  prejudice,  of 
the  claim  of  Margaret  P.  Daly,  and  other  similar  cases  in  the 
Court  of  Claims,  for  the  purpose  of  settlement  in  accordance  with 
this  opinion;  but  only  those  portions  of  the  claims  which  come 
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clearly  within  the  de(?i8ion  of  the  Supreme  Court  in  the  ease  of 
VanderbiH  v.  Eidman  (196  V.  S.,  480)  should  be  paid. 
Such  portions  of  the  claims  as  are  aflfecttnl  by  the  decision  in  the 
case  of  Disston  v.  McClain  (147  Fed.,  114)  should  be  allowed  to 
remain  in  statu  quo  until  that  ease,  now  on  appeal  to  the  Supreme 
Ck>urt.  has  been  finally  decided. 

Department  of  Justice, 

March  11, 1907, 

Sir:  Answering  the  letter  of  the  Commissioner  of  In- 
ternal Revenue  of  February  20,  transmitted  by  you  for  an 
opinion  with  reference  to  the  right  of  recovery  of  certain 
internal-revenue  taxe^s,  I  have  the  honor  to  advise  you  as 
follows : 

Marcus  Daly,  of  Montana,  died  November  12,  1900, 
leaving  an  estate  of  personal  property  vahied  at  about 
$9,825,000.  In  Septembin-,  1901,  and  February,  1902, 
Margaret  P.  Daly,  as  executrix,  paid  an  inheritance  ta>c 
upon  various  l>equest.s  to  the  amount  of  $147,384.80.  Latei- 
the  executrix  apjilied  to  the  Commissioner  of  Internal 
Revenue  for  a  refund  to  her  of  this  tax,  basing  her  applica- 
tion upon  section  3  of  the  act  of  June  27,  1902.  This  peti- 
tion for  a  refund  was  denied,  on  the  ground  that  the  lega- 
cies upon  which  the  tax  was  collected  were  vested  interests, 
and  therefore  not  refundable  under  the  act  upon  which 
claimant  relied.  Suit  was  brought,  and  is  now  pending  in 
the  Court  of  Claims,  asking  for  judgment  for  the  entire 
amount  of  tax  paid  by  the  estate.  Application  has  been 
made  by  the  attorneys  for  the  executrix  to  have  so  much 
of  the  tax  as  comes  within  the  decision  of  the  Supreme 
Court  in  the  case  of  Vajiderbilf  v.  Khlman  (196  U.  S., 
480)  refunded,  leaving  the  balance  of  the  tax  to  be  dis- 
posed of  in  accordance  with  the  decision  of  the  Supreme 
Court  in  the  case  of  I)f\s.ston  v.  MrClain,  now  pending  in 
that  court  upon  apj)eal  from  the  Circuit  CoHrt  of  Ap- 
peals of  the  Third  Judicial  Circuit   (147  Fed.  Rep.,  114). 

ITpcm  this  statement  of  facts,  four  questions  are  sub- 
mitted to  which   answers  are  requested : 

First.  Is  the  decision  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts,  ren- 
dered December  29,  190(5,  in  the  case  of  Thacher  et  al. 
V.  The  United  States,  as  to  the  matter  of  protest,  to  be 


196      Tnhei^itau<u>  Legacy  Taxen- -Refund — Daly  Case, 

accepted  as  the  rule  of  action  in  all  claims  arising  under 
the  various  sections  of  the  act  of  June  27,  1902? 

Second.  Is  the  decision  in  that  case  as  to  protest  to  be 
taken  as  the  rule  of  administrative  action  in  claims 
arising  under  section  3220,  Revised  Statutes,  notwith- 
standing the  opinion  of  the  Attorney-General  to  the 
contrary  of  date  May  7,  190(5  ? 

Third.  Is  there  any  legal  objection  to  now  paying  that 
part  of  the  claim  of  Margaret  P.  Daly  which  comes  under 
the  decision  of  the  Supreme  Court  in  the  Vanderbilt  case 
allowing  the  balance  to  remain  in  the  Treasury  pending 
the  decision  of  the  court  in  the  Disston  case? 

Fourth.  The  Circuit  Court  of  Appeals  in  the  Disston 
case  held,  in  effect,  that  a  life  estate,  or  an  estate  for 
years,  could  not  be  taxed,  except  in  so  far  as  the  in- 
come from  that  estate  had  become  vested  in  the  pos- 
session of  the  life  tenant  prior  to  July  1,  1902.  As  an 
effort  is  to  l)e  made  to  have  this  case  heard  in  the  Su- 
preme Court,  is  there  any  objection  to  allowing  all  claims 
of  a  similar  nature  to  remain  in  statu  quo  until  that  de- 
cision shall  be  had? 

The  Daly  case  is  one  of  a  number  filed  in  the  Court 
of  Claims  involving  substantially  the  same  question?. 
Tn  some  of  these  cases  protest  was  made  at  the  time  of 
payment,  and  in  the  others  there  was  no  protest.  In 
each  of  the  cases  recovery  is  sought  under  the  pro- 
visions of  section  3  of  the  act  of  Congress  of  June  27, 
1902  (32  Stat,  406),  which  is  as  follows: 

''  Sec.  3.  That  in  all  cases  where  an  executor,  admin- 
istrator, or  trustee  shall  have  paid,  or  shall  hereafter 
pay,  any  tax  upon  any  legacy  or  distributive  share  of 
personal  property  under  the  provisions  of  the  act  ap- 
proved June  thirteenth,  eighteen  hundred  and  ninety- 
eight,  entitled  'An  act  to  provide  ways  and  means  to 
meet  war  expenditures,  and  for  other  purposes,'  and 
amendments  thereof,  the  Secretary  of  the  Treasury  be, 
and  he  is  hereby,  authorized  and  directed  to  refund,  out 
of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, upon  proper  application  being  made  to  the  Com- 
missioner   of    Internal    Revenue,    under    such    rules    and 
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regulations  as  may  be  prescribed,  so  much  of  said  tax 
as  may  have  been  collected  on  contingent  beneficial  in- 
terests which  shall  not  have  become  vested  prior  to  July 
first,  nineteen  hundred  and  two.  And  no  tax  shall  here- 
after be  assessed  or  imposed  under  said  act,  approved  June 
thirteenth,  eighteen  hundred  and  ninety-eight,  upon  or  in 
respect  of  any  contingent  beneficial  interest  which  shall 
not  become  absolutely  vested  in  possession  or  enjo^^nent 
prior  to  said  July  fir-st,  nineteen  hundred  and  two." 

It  can  not  be  held  that  claims  arising  under  this  act  are 
barred,  because  of  the  failure  of  the  claimants  to  present 
them  for  allowance  within  two  years  from  tlie  date  of  pay- 
ment. The  provisions  of  the  act  are  special,  and  apply  to  a 
particular  class  of  obligations  against  the  Government. 
Being  special,  these  claims  are  not  governed  by  the  provi- 
sions of  the  prior  general  statute.  (R.  S.,  sec.  3228.) 
Suits  brought  to  recover  money  due  under  this  act  are 
not  actions  for  the  recovery  of  taxes,  but  for  money  held 
by  the  Government  in  trust  for  the  benefit  of  the  paities 
to  whom  it  rightfully  belongs.  The  act,  by  its  terms, 
creates  and  acknowledges  the  obligation  of  the  Govern- 
ment. A  method  is  prescribed  by  which  each  party  can 
secure  the  nloney  belonging  to  him  whenever  he  wishes 
it.  No  time  has  been  fixed  by  any  rule  of  the  Secretary 
of  the  Treasury,  which  has  been  called  to  my  attention, 
within  which  a  clainumt  must  apply  for  it,  or  after  which 
the  money  is  forfeited  to  the  Government.  It  is,  therefore, 
an  obligation  payal)le  on  demand,  and  the  statute  of  limita- 
tions does  not  begin  to  run  until  there  has  been  a  refusal  to 
pay,  or  something  equivalent  thereto.  {United  States  v. 
^Var(lwelL  172  U.  S.,  48.) 

It  will  be  observed  that  under  the  provisions  of  this 
statute  Congress  has  granted  a  right  of  repayment,  regard- 
less of  any  conditions  that  may  have  heretofore  operated 
as  a  bar  to  such  repayment.  The  statute  is  an  acknowledg- 
ment by  Congress  of  a  supposed  moral  obligation;  a  pro- 
vision as  a  bounty  of  the  Government.  Whether  or' not  the 
taxes  were  originally  paid  under  protest  is  eliminated,  and 
the  question  of  voluntary  or  involuntary  payment  is  imma- 
terial.    In  the  case  of  Thacher  et  al.  v.  The  United  States 
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(149  Fed.  Rep.,  902)  the  tax  was  paid  voluntarily  and 
without  protest.  In  passing  upon  the  effect  of  the  statutes 
above  quoted  the  court  said  (p.  903)  : 

"  The  petitioners  could  not  at  any  time  have  maintained 
suit  to  recover  the  tax  as  having  been  illegally  collected. 
They  had  paid  it  voluntarily,  not  under  protest.  Their 
claim  to  a  refund,  if  they  had  any,  was  moral  only,  and 
not  legal.  It  appealed  only  to  the  Government's  sense  of 
fairness,  and  could  be  satisfied  only  by  the  bounty  of 
the  United  States,  given  upon  such  terms  as  Congress  saw 
fit  to  impose.  *  *  *  The  act  of  1902  fixes  no  time 
within  which  the  claiui  for  a  refund  must  be  filed  with  the 
(collector,  and  no  departmental  regulation  has  been  called 
to  the  attention  of  the  court.  Even  if  the  limit  fixed 
by  Revised  Statutes,  section  3228,  be  applicable  here  by 
analogy,  yet  the  two  years  therein  mentioned  must  run, 
if  they  run  at  all,  not  from  the  payment  of  the  tax,  which 
was  ineffective  to  create  the  claim  here  in  suit,  but  from 
the  passage  of  the  act  providing  the  bountj'  wiiich  the 
petitioners  seek  to  obtain.  That  the  tax  paid  by  the 
petitioners  in  1901  was  illegally  collected  is  irrelevant  to 
the   issues   raised   by  this  petition." 

On  the  question  of  protest  I  must  agree  w^ith  the  con- 
clusions reached  by  the  court  in  the  above  decision,  and 
the  first  question  is  therefore  answered  in  the  affirmative. 

Having  concurred  in  the  decision  of  the  court  in  the  case 
of  Thachei,  as  to  protest,  that  decision,  together  witli  the 
views  expressed  in  this  opinion,  should  be  accepted  as  the 
rule  of  administrative  action  arising  under  section  3220. 
where  the  recovery  is  sought  under  the  provisions  of  section 
3  of  the  act  of  Congress  of  June  27,  1902.  The  opinion  of 
the  Attorney-General  of  May  7,  1900  (25  Op.,  005),  in  so 
far  as  it  is  in  conflict  with  this  opinion,  is  reversed.  The 
second  question  submitted,  within  the  limitations  of  this 
opinion,  is  answered  in  the  affirmative. 

Answering  the  third  question,  there  is  no  legal  objection 
to  the  dismissal,  without  prejudice,  of  the  Dah^  case,  and 
other  similar  cases  in  the  Court  of  Claims,  for  the  purpose 
of  settlement  in  accordance  with  this  opinion.  In  fact,  it 
w^ould  seem  that  the  interests  of  the  Government,  and  a 
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wise  administration  of  public  affaii*s,  would  demand  such 
ji  course.  .  In  such  settlements,  only  those  portions  of  the 
claims  which  come  clearly  within  the  decision  of  the  Su- 
preme Court  in  the  Vanderbilt  case  should  be  paid,  allow- 
ing the  balance  to  remain  in  the  Treasury  2;)ending  a  final 
decision  of  the  question  in  the  Supreme  Court. 

The  answer  to  the  fourth  question  may  be  inferred  from 
what  has  already  been  stated  in  this  opinion.  It  is  the 
duty  of  the  administrative  officers  to  allow  such  portions 
of  the  claims  in  question  as  are  affected  by  the  decision  in 
the  Disston  case  to  remain  in  statu  quo  until  that  case  has 
been  decided  in  the  Supreme  Court. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


IMMIGRATION      AND      (^ONTUA(yr      LAKOU      LAWS— STATK 
IMMIGRATION. 

It  Ih  lawful  for  a  State  to  advertise  its  indiwenients  to  liumigra- 
tlon  and  to  state,  as  part  of  such  advertisement,  the  scale  of 
wafces  generally  prevailing  within  its  territory.  The  status  of 
immigrants  induced  to  come  to  this  country  by  reason  of  such 
advertisements  would  l)e  the  same  as  that  of  any  other  aliens 
lawfully  admitted  to  the  I'niteil  States. 

The  word  "  iK»rson  "  in  section  4  of  the  act  of  March  3,  11K38  ([VI 
Stat.,  1214),  providing  that  it  shall  be  unlawful  for  "any  per- 
son" to  prepay  the  passage  of  an  alien  induced  to  migrate  by 
any  offer,  solicitatiim,  promise,  or  agreement  to  perform  labor, 
does  not  include  a  State,  but  it  does  Include  an  officer  of  u 
State  professing  to  act  under  its  authority. 

The  effect  of  the  payment  of  the  passage  of  an  alien  by  another 
is  to  throw  uix)n  the  alien  the  burden  of  proof  that  he  is  not 
liable  to  exclusion  for  the  reasons  mentioned  in  section  2  of 
the  act  of  March  3,  1903  (32  Stat,  1214),  or  as  a  contract  laborer 
under  the  act  of  February  20,   1885    (23   Stat.,  332). 

A  State  may  prepay  the  passage  of  an  alien  Innnigraut  out  of 
its  public  funds,  provided  he  is  qualified  in  other  resi)ects.  the 
advertisement  being  lawful,  and  neither  the  State,  nor  its  officers, 
nor  anyone  else  having  otherwise  solicited  or  encouraged  the 
immigration.  The  status  of  .such  an  immigrant  would  be  the 
same  as  that  of  any  other  alien  lawfully  admitted  to  this 
countr5\ 
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The  words  "promise  of  employment,"  In  section  0  of  the  act  of 
March  .%  1903  (32  Stat,  1215),  are  used  In  a  broad  sense,  mean- 
ing not  merely  an  offer  of  employment  which,  by  acceptance, 
would  create  a  contract  enforceable  against  some  definite  person 
or  i>ersons,  but  any  form  of  words  which  might  be  reascmably 
understood  as  holding  out  to  a  iK>ssible  Immigrant  the  prospect  of 
assured  employment. 

The  contribution  of  money  by  Individuals  to  a  State  fund,  to  lx» 
used  by  the  State  in  advertising  Its  inducements  to  immigrants, 
which  advertisement  could  not  lawfully  be  published  by  private 
lx?rsons,  and  to  prei)ay  the  passage  of  aliens  attracteil  by  such 
advertisement,  though  without  promise  of  employment,  express 
or  implied,  would  amount  to  entHvaraging  or  assisting  immigra- 
tion in  the  form  prohibitc»d  by  section  0  of  the  act  of  1003,  and 
render  the  parties  contributing  liable  to  tlie  penalties  provided 
by  section  5  of  that  act. 

The  immigrants  themselves,  however,  could  not  be  excluded.  There 
is  nothing  in  the  act  of  1903,  or  in  any  previous  act,  which  would 
authorize  their  exclusion  because  the  immigration  w^as  induced 
by  advertisement,  or  even  by  solicitation  or  promise  of  employ- 
ment, unless  there  was  an  enforceable  contract  existing  at  the 
time  of  application  for  admission  re<iuiring  them  to  render  serv- 
ice as  laborers. 

The  act  of  February  20,  1007  (34  Stat,  808),  provides  for  the  exclu- 
sion, after  that  act  talces  effect,  of  aliens  solicited  or  inducted  to 
migrate  by  reason  of  offers,  or  promises,  even  when  there  is 
no  contract,  of  employment.  TTnder  existing  law.  although  their 
imiK)rtation  is  unlawful,  and  the  parties  resiwnsible  subject  to 
punishment,  the  aliens  theiwseives  are  allowed  to  enter. 

Under  that  act,  a  person  whose  passage  money  is  paid  by  another 
must  be  prepared  to  show,  not  merely  that  he  does  not  come 
within  any  of  the  categories  of  inmiigrants  to  be  excluded,  but 
also  that  his  passage  was  not  paid,  directly  or  indirectly,  by 
a  corporation,  assm^lation,  society,  municipality,  or  foreign  govern- 
ment. 

The  payment  of  passage  money  of  immigrants  by  a  State  with  its 
funds  i»  not  prohibited  by  the  act  of  1!K)7,  but  its  payment  with 
fimds  contributed  by  any  society  or  association  renders  the  im- 
migrant liable  to  exclusion,  even  though  the  payment  be  made 
through  the  agency  of  the  State  or  its  officers,  and  although  the 
immigrant  would  otherwise  be  entitled  to  admission. 

The  same  prohibition  does  not  extend,  however,  to  the  payment 
of  passage  money  by  individuals,  whether  directly  or  through 
the  agency  of  a  State,  provided  their  action  is.  and  is  shown  to 
l)e,  in  good  faith  Individual,  and  not  attended  by  such  combina- 
tion or  concert  of  action  as  would  malce  it  substantially  the  act 
of  an  asso<*iatlon  or  a  society. 
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Department  of  Justice, 

^fareh  20, 1907. 

Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the 
18th  instant,  inclosing  a  letter  to  you  of  March  16  from 
the  governor  of  South  Carolina,  and  instructing  me  to  give 
you  my  opinion  as  to  the  subject-matter  of  the  said  letter  in 
the  form  of  answers  to  the  several  questions  therein  con- 
tained.    Of  these  questions  the  first  is  as  follows : 

"  Is  it  a  violation  of  the  immigration  law  in  force  up 
to  the  time  of  the  taking  effect  of  the  act  approved  Feb- 
ruary 20,  1907,  for  a  State,  acting  through  its  officers, 
to  advertise  its  inducements  and  publish  abroad  the  scale 
of  wages  prevailing  within  its  borders,  provided  no  con- 
tract or  agreement,  express  or  implied,  is  entered  into  be- 
tween such  immigrants  and  the  officers  of  the  State  or  with 
any  other  person?  What  would  be  the  status  of  an  alien 
applying  for  admission  under  such  conditions?" 

The  act  approved  March  3,  1903,  entitled  "An  act  to 
regulate  the  immigration  of  aliens  into  the  United  States  " 
(32  Stat.,  1213),  contains  the  following  provisions: 

"  Sec.  4.  That  it  shall  be  unlawful  for  any  person,  com- 
pany, partnership,  or  corporation,  in  any  manner  whatso- 
ever, to  prepay  the  transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  migration  of  any  alien 
into  the  United  States,  in  pursuance  of  any  offer,  solicita- 
tion, promise,  or  agreement,  parole  or  special,  express  or 
implied,  made  previous  to  the  importation  of  such  alien 
to  perform  labor  or  service  of  any  kind,  skilled  or  un- 
skilled, in  the  United  States. 

"  Sec.  5.  That  for  every  violation  of  any  of  the  pro- 
visions of  section  four  of  this  Act  the  person,  partnership, 
company,  or  corporation  violating  the  same,  by  knowingly 
aasisting,  encouraging,  or  soliciting  the  migration  or  im- 
portation of  any  alien  to  the  United  States  to  perform 
labor  or  service  of  any  kind  by  reason  of  any  offer,  solici- 
tation, promise,  or  agreement,  express  or  implied,  parole 
or  special,  to  or  with  such  alien  shall  forfeit  and  pay  for 
every  such  offense  the  sum  of  one  thousand  dollars,  which 
may  be  sued  for  and  recovered  by  the  United  States,  or  by 
any  person  who  shall  first  bring  his  action  therefor  in  his 
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own  name  and  for  his  own  benefit,  including  any  such  alien 
thus  promijfed  labor  or  service  of  any  kind  as  aforesaid, 
as  debts  of  like  amount  are  now  recovered  in  the  courts  of 
the  United  States;  and  separate  suits  may  be  brought  for 
each  alien  thus  promised  labor  or  service  of  any  kind  as 
aforesaid.  And  it  shall  be  the  duty  of  the  district  attorney 
of  the  proper  district  to  prosecute  every  such  suit  when 
brought  by  the  United  States. 

"  Sec.  6.  That  it  shall  be  unlawful  and  be  deemed  a  viola- 
tion of  section  four  of  this  Act  to  assist  or  encourage  the 
importation  or  migration  of  any  alien  by  a  promise  of 
employment  through  advertisements  printed  and  published 
in  any  foreign  country;  and  any  alien  coming  to  this 
country  in  consequence  of  such  an  advertisement  shall  be 
treated  as  coming  under  a  promise  or  agreement  as  con- 
templated in  section  two  of  this  Act,  and  the  penalti&s 
imposed  by  section  five  of  this  Act  shall  be  applicable  to 
such  a  case:  Provided^  That  this  section  shall  not  apply  to 
States  or  Territories,  the  District  of  Columbia,  or  places 
subject  to  the  jurisduction  of  the  United  States  advertising 
the  inducements  they  offer  for  immigration  thereto,  respe(^- 
tively." 

These  provisions  contain  substantially  all  the  law  in 
force  at  the  present  time  and  until  the  act  approved  Feb- 
ruary 20,  1907,  shall  become  effective  in  accordance  with 
its  terms,  that  can  be  material  to  determine  the  answer  to 
the  foregoing  first  question,  and  I,  therefore,  reply  that 
it  is  lawful  for  a  State  to  advertise  its  inducements  to  im- 
migration and  to  state,  as  part  of  such  advertisement,  the 
scale  of  wages  generally  prevailing  within  its  territory,  it 
being  my  understanding  of  the  question  that  such  adver- 
tisements be  limited  to  setting  forth  the  inducements  offered 
by  conditions  prevailing  wuthin  the  State  to  immigrants, 
leaving  the  said  immigrants  to  draw"  their  owm  conclusions 
from  such  advertisements  as  to  the  advisability  of  coming 
to  the  said  State.  Supposing  immigrants  to  have  been 
induced  to  come  to  the  said  State  through  advertisements 
of  the  character  above  described  as  law^ful,  the  status  of 
the  said  immigrants  would  be  the  same  as  the  status  of  any 
other  aliens  lawfully  admitted  to  the  United  States. 
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The  second  question  propounded  in  the  letter  of  the  gov- 
ernor is  as  follows : 

"  May  a  State,  acting  as  such,  and  having  advertised  its 
inducements  and  scale  of  wages,  prepay  with  funds  duly 
appropriated  to  its  immigration  department  the  passage  of 
the  alien  attracted  by  the  inducements  advertised,  provided 
no  contract  or  agreement,  express  or  implied,  is  entered 
into  between  the  alien  and  the  officers  of  the  State,  or  with 
any  other  person,  and  such  alien  upon  arrival  is  left  free 
to  choose  employment  in  all  respects  as  if  he  had  paid  his 
passage  with  his  own  funds  and  had  come  entirely  inde- 
pendent of  the  representatives  of  the  State  ?  What  would 
be  the  status  of  an  alien  applying  for  admission  under 
these  conditions?  " 

Under  the  provisions  of  section  4  of  the  act  approved 
ilarch  8,  1903,  above  set  forth,  it  is  made  unlawful  for 
"  any  person  "  to  prepay  the  passage  of  an  alien  induced  to 
migrate  by  any  "  offer,  solicitation,  promise,  or  agreement " 
made  previous  to  his  importation  "  to  perform  labor  or 
service  of  any  kind  "  in  this  country.  The  word  "  person," 
as  here  used,  does  not,  in  my  opinion,  include  a  State ;  but 
it  does  include  an  officer  of  a  State  professing  to  act  under 
its  authority.  The  prepayment,  however,  is  made  unlaw- 
ful only  when  there  is  also  "  an  offer,  solicitation,  promise^ 
or  agreement ;  "  and,  by  section  0  of  the  same  act,  an  adver- 
tisement on  the  part  of  a  State  of  the  character  described  in 
the  first  question  and  also  in  this  question  would  not  have 
the  effect  of  an  offer,  solicitation,  or  promise,  although  it 
might  have  such  effect  if  published  without  State  authority. 
Sections  4,  5,  and  6  of  the  said  act  do  not  therefore  prohibit 
the  importation  of  aliens  under  circumstances  supposed. 

Section  2  of  the  same  act  provides  that  the  following 
classes  of  aliens  shall  be  excluded  from  the  United  States : 
"  All  idiots,  insane  persons,  epileptics,"  and  a  large  number 
of  categories  of  undesirable  immigrants.  It  then  proceeds: 
"  And  also  any  person  whose  ticket  or  passage  is  paid  for 
with  the  money  of  another,  or  who  is  assisted  by  others  to 
come,  unless  it  is  affirmatively  and  satisfactorily  shown  that 
such  person  does  not  belong  to  one  of  the  foregoing  ex- 
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eluded  classes/'  Among  the  classes  mentioned,  persons 
eoming  within  the  prohibition  of  section  4  of  the  same  act 
above  quoted  are  not  included,  nor  are  "  contract  laborers,'^ 
as  defined  by  the  previous  acts  relating  to  the  same  subject. 
But,  by  the  act  approved  March  3,  1891  (26  Stat.,  1084), 
it  was  provided  in  the  same  language  that  a  person  whose 
passage  or  ticket  was  paid  for  by  another  should  be  ex- 
cluded unless  he  could  affirmatively  and  satisfactorily  show 
that  he  did  not  belong  to  the  class  of  contract  laborer 
excluded  by  the  act  of  1885.  The  effect,  therefore,  of  the 
payment  of  the  passage  of  an  alien  by  another  is  to  throw 
upon  the  said  alien  the  burden  of  proof  that  he  is  not  liable 
to  exclusion  either  for  the  reasons  mentioned  in  section  2 
of  the  act  of  1903,  or  as  a  contract  laborer  under  the  origi- 
nal act  approved  Felmiary  2(),  1885  (23  Stat,  332).  Sup- 
posing the  immigrants  qualified  in  other  respects,  the 
advertisement  to  be  lawful,  in  accordance  with  the  answers 
to  the  first  question,  and  that  neither  the  State  nor  its 
officers,  nor  anyone  else,  had  otherwise  solicited  or  encour- 
aged the  immigration  except  by  payment  of  the  immi- 
grants' passage  out  of  the  public  funds  of  the  State,  this 
burden  of  proof  could  evidently  be  sustained,  the  introduc- 
(ion  of  the  immigrants  would  be  lawful  and  their  status 
would  be  the  same  as  that  of  any  other  aliens  lawfully 
admitted  to  this  country. 

The  third  question  is  as  follows : 

"  May  a  State,  acting  as  such,  through  its  officers  accept 
contributions  to  the  fund  appropriated  for  the  support  of 
its  immigration  department,  provided  such  funds  are  con- 
tributed free  from  any  contract  or  reciprocal  agreement, 
and  with  such  funds  advertise  its  inducements  and  scale  of 
wages  and  prepay  out  of  said  funds  the  passage  of  aliens 
attracted  by  such  advertisement,  provided  such  alien  comes 
free  from  any  contract  or  agreement,  express  or  implied, 
with  the  State  officers  or  with  any  other  person,  and  enters 
as  free  in  all  respects  to  choose  employment  and  remain  in 
or  depart  from  the  State  as  if  he  had  paid  his  own  passage? 
AVhat  would  be  the  status  of  an  alien  applying  for  admis- 
sion under  these  conditions?" 
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The  answer  to  this  question  is  not  free  from  difficulty. 
It  will  be  seen  upon  examination  of  section  6  of  the  act  of 
1903,  hereinbefore  given,  that  it  is  unlawful  for  anyone 
to  "  assist  or  encourage  the  importation  or  migration  of  any 
alien  by  a  promise  of  employment  through  advertisements 
printed  and  published  in  any  foreign  country."  The  words 
"  promise  of  employment "  are  evidently  here  used  in  a 
broad  and  somewhat  loose  sense,  meaning,  not  merely  an 
offer  of  employment  which,  by  acceptance  on  the  part  of 
any  alien  coming  within  its  terms,  would  create  a  contract 
enforceable  against  some  definite  person  or  persons,  but 
any  form  of  words  which  might  be  reasonfibly  understood 
as  holding  out  to  a  possible  immigrant  the  prospect  of 
assured  employment,  although  they  might  not  import  any 
legal  responsibility  on  the  part  of  anyone.  This  construc- 
tion seems  to  me  necessary,  because  if  the  words  are  to  be 
construed  strictly,  in  the  first  place,  the  exception  in  favor 
of  States  which  shall  advertise  their  "  inducements  for 
immigration"  would  be  unnecessary;  and,  secondly,  the 
section  itself  would  be  superfluous,  its  purport  being  fully 
covered  by  the  terms  of  section  4.  An  advertisement,  there- 
fore, which  would  be  lawful  on  the  part  of  a  State  under 
section  6  might  be  unlawful  on  the  part  of  individuals; 
and  the  hypothesis  of  the  question  is  not  sufficiently  defiyaite 
in  this  respect  to  enable  me  to  say  whether  it  does  or  does 
not  refer  to  an  advertisement  of  this  character. 

Supposing  that  the  advertisement  would  be  illegal  if 
inserted  by  the  individual  contributors  without  the  State's 
intervention,  then,  inasmuch  as  the  illegality  consists  in 
causing  its  publication — as  an  advertisement — and  paying 
for  such  publication  would  help  to  cause  it,  the  contribution 
of  money  to  be  used  for  such  advertisements,  with  knowl- 
edge on  the  part  of  the  contributor  that  the  money  was  to 
be  put  to  this  use,  would  amount,  in  my  opinion,  to  encour- 
aging or  assisting  immigration  in  the  form  prohibited  by 
section  6.  That  the  advertisement  was  actually  inserted  by 
a  public  officer  under  the  authority  of  a  State  statute  would 
not,  in  my  opinion,  relieve  the  person  who  furnished  the 
means  to  pay  for  the  advertisement  from  the  consequences 
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of  his  act;  so  far  as  he  was  concerned,  the  public  official 
inserting  the  advertisement  must  be  deemed  his  agent  for 
the  purpose  above  described.  If,  therefore,  as  I  understand 
to  be  the  hypothesis  of  this  question,  the  money  contributed 
by  private  persons  were  given  with  the  knowledge  that  it 
would  and  the  intention  that  it  should  be  used  to  pay  for 
the  advertisement,  and  if  the  advertisement  were  one  which 
could  not  be  lawfully  published  by  such  private  persons, 
this  contribution  would  bring  the  advertisement  within  the 
prohibition  of  section  6  and  render  the  parties  contributing 
liable  to  the  penalties  provided  by  section  5;  whether  the 
advertisement  did  or  did  not  come  within  this  description 
it  would  be  very  difficult  to  determine  without  seeing  its 
precise  language. 

With  respect  to  the  immigrants,  however,  the  case  would 
be  different.  There  is  nothing  in  the  act  of  1903,  or  in  any 
previous  act,  which  would  authorize  their  exclusion  from 
the  country  because  their  immigration  was  induced  by 
advertisements,  or,  indeed,  by  the  solicitation  or  promise  of 
employment  in  any  form,  unless  there  was  an  enforceable 
contract  existing  at  the  time  of  their  application  for  admis- 
sion requiring  them  to  render  service  as  laborers.  While, 
therefore,  the  parties  providing  the  money  for  the  publica- 
tion of  the  advertisements  might  be,  in  my  opinion,  liable 
to  the  penalties  imposed  by  section  5,  the  immigrants  them- 
selves, upon  the  hypothesis  of  the  third  question,  could  not 
be  excluded  from  the  United  States,  and  their  admission 
would  be  lawful. 

In  the  foregoing  answers  no  reference  has  been  made  to 
a  provision  in  the  act  of  1903  to  the  effect  that  skilled  labor 
may  be  impt)rted  if  labor  of  the  like  kind  unemployed  can 
not  be  found  in  this  country.  I  assume  that  the  inquiries 
of  the  governor  relate  wholly  to  the  importation  either  of 
unskilled  labor  or  of  skilled  labor  when  labor  of  like  kind 
can  be  found  unemployed  in  this  country. 

The  fourth  question  is: 

"  Will  the  answers  to  the  foregoing  questions  be  mate- 
rially different  after  the  taking  effect  of  the  act  approved 
the  20th  of  February,  1907;  and  if  different,  in  what 
respect?" 
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This  question  must  be  answered  in  the  affirmative.  Sec- 
tion 2  of  the  act  approved  February  20, 1907  (34  Stat,  898), 
provides  that  the  following  classes  of  aliens  shall  be  ex- 
cluded from  admission  into  the  United  States :  "All  idiots^ 
imbeciles,  feeble-minded  persons,  epileptics,  insane  per- 
sons," and  a  large  number  of  other  categories  of  undesirable 
immigrants;  and  includes  among  the  classes  of  aliens  to  be 
excluded  the  following: 

"  Persons  hereinafter  called  contract  laborers,  who  have 
been  induced  or  solicited  to  migrate  to  this  country  by  offers 
or  promises  of  employment  or  in  consequence  of  agreements, 
oral,  written,  or  printed,  express  or  implied,  to  perform 
labor  in  this  country  of  any  kind,  skilled  or  unskilled ;" 
and  also 

"Any  person  whose  ticket  or  passage  is  paid  for  with  the 
money  of  another,  or  who  is  assisted  by  others  to  come, 
unless  it  is  affirmatively  and  satisfactorily  shown  that  such 
person  does  not  belong  to  one  of  the  foregoing  excluded 
classes,  and  that  said  ticket  or  passage  was  not  paid  for  by 
any  corporation,  association,  society,  iniinicipality,  or  for- 
eign government,  either  directly  or  indirectly." 

These  provisions  change  the  law  in  two  particulars:  In 
the  first  place,  aliens  solicited  or  induced  to  migrate  by 
reasons  of  offers,  or  promises,  even  when  there  is  no  con- 
tract of  employment  will  be  excluded  after  this  act  takes 
effect.  At  present,  although  their  importation  is  unlawful 
and  subjects  the  parties  responsible  for  it  to  punishment, 
the  aliens  themselves  are  allowed  to  enter.  Secondly,  the 
person  whose  passage  money  is  paid  by  another  must  be 
prepared  to  show,  not  merely  that  he  does  not  come  within 
any  of  the  categories  of  immigrants  to  be  excluded,  but 
also  that  his  passage  was  not  paid  by  a  corporation,  an 
association,  a  society,  a  mimicipality,  or  a  foreign  govern- 
ment; and  this  provision  against  such  payment  by  any  of 
the  agencies  mentioned  is  effective  whether  the  payment  be 
made  directly  or  indirectly. 

While,  therefore,  the  payment  of  the  passage  money  of 
such  immigrants  by  a  State  with  its  public  funds  is  not 
prohibited,  its  payment  with  funds  contributed  by  any 
society  or  association  renders  the  immigrant  liable  to  ex- 


208    Immigration  and  Cmxiract  L(ihor — State  Immigration, 

elusion,  although  the  payment  may  be  made  through  the 
agency  of  the  State  or  its  officers,  and  although  the  immi- 
grant would  be  otherwise  entitled  to  admission.  The  same 
prohibition,  however,  does  not  extend  to  the  payment  of  the 
passage  money  by  individuals,  whether  directly  or  through 
the  agency  of  a  State ;  provided  that  their  action  is,  and  is 
satisfactorily  shown  to  be,  in  good  faith  individual  and  is 
not  attended  by  such  combination  or  concert  of  action  as 
would  make  it  substantially  the  act  of  an  association  or 
society. 

For  the  sake  of  clearness  only,  I  may  here  note  that 
section  4  of  the  same  act  is  as  follows : 

"  That  it  shall  be  a  misdemeanor  for  any  person,  com- 
pany, partnership,  or  corporation,  in  any  manner  what- 
soever, to  prepay  the  transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  migration  of  any  contract 
laborer  or  contract  laborers  into  the  United  States,  unless 
such  contract  laborer  or  contract  laborers  are  exempted 
under  the  terms  of  the  last  two  provisos  contained  in  sec- 
tion two  of  this  act." 

The  last  provisos  mentioned  in  section  2  are  those  re- 
lating to  the  importation  of  skilled  labor  when  the  like  can 
not  be  found  unemployed,  and  to  certain  classes  of  aliens 
who  are  not  included  among  those  whose  importation  is 
forbidden.  These  provisos  are  in  the  same  language  pre- 
cisely as  is  used  in  the  law  of  1903.  In  the  act  of  1903 
the  conduct  described  in  section  4  is  only  characterized 
as  "  unlawful,"  while  in  the  act  of  1907  it  is  made  "  a 
misdemeanor ;  "  this  seems  a  matter  of  minor  consequence, 
and  since,  as  above  noted,  the  definition  of  "  contract 
laborers,"  given  in  section  2  of  the  present  law,  is  broad 
enough  to  include  the  persons  whose  importation  is  for- 
bidden by  section  4  of  the  law  of  1903,  it  follows  that  the 
same  section  of  the  i:ct  approved  February  20,  1907, 
although  different  in  language  from  section  4  in  the  act 
of  1903,  is  substantially  the  same  in  meaning. 
I  remain,  sir. 

Yours  verv  respect f nil v, 

*  CHARLES  J.  BONAPARTE. 

The  President. 
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EXECUTIVE  DEPARTMENTS— TRANSFER  OF  CLERKS  AND 
EMPLOYEES. 

The  terms  "  Departmeuts,"  or  "  Executive  Departments,"  as  used  In 
acts  of  Congress  and  in  tlie  Revisetl  Statutes,  invariably  apply 
to  one  or  more  of  the  several  Executive  Departments  mentioned 
in  section  158  Revised  Statutes,  or  included  within  the  terms  of 
that  section  by  subsequent  enactments,  unless  a  different  meaning 
is  clearly  indicated  by  the  context. 

The  term  "  Department,"  as  used  in  laws  relating  to  the  civil  serv- 
ice, is  distinguished  from  "  Office,"  "  bureau,"  and  "  branch ;  "  and 
subordinates  of  the  several  Executive  Departments  are  distin- 
guished from  employees  of  the  last-mentioned  governmental 
agencies. 

It  is  lawful  for  the  Civil  Service  Commission  to  consent  to  the  trans- 
fer of  a  classified  employee  from  an  indei)endent  office  of  the  Gov- 
ernment to  a  Department  or  another  Independent  office  or  bureau, 
although  such  employee  may  not  have  served  three  years  in  the 
office  or  bureau  from  which  he  seeks  transfer,  as  is  required  by 
section  5  of  the  act  of  June  22,  1900  (34  Stat.,  ?»%  449),  of  clerks 
and  employees  of  the  Executive  Departments. 

The  "  field  force  "  of  an  Executive  Department — that  is,  its  classified 
employees  under  its  immediate  control,  as  insi)ectors,  examiners, 
and  agents,  though  employed  usually  or  invariably  away  from  the 
seat  of  Government — are  governed  by  the  above-mentioned  statu- 
tory provision  with  regard  to  transfers. 

The  Government  Printing  Office,  the  Interstate  Commerc»e  Com- 
mission, and  the  Smithsonian  Institution  are  independent  of  any 
of  the  Executive  Departments  mentione<l  in  section  158  Revised 
Statutes. 

The  Bureau  of  Insular  Affairs  Is  an  integral  part  of  the  War  Depart- 
ment. 

The  provisions  of  the  act  of  June  22,  1006  (34  Stat.,  449),  with  re- 
gard to  transfer  of  clerks  and  employees,  are  not  applicable  to  the 
Philippine  Commission  or  to  the  Isthmian  (\anal  Commission. 

Department  of  Justice, 

March  20,  1907. 
Sir:  I  have  the  honor  to  acknowledge  your  letter  trans- 
mitting a  communication  under  date  of  February  28,  1907, 
from  the  Civil  Service  Commission  to  you,  and  instructing 
me  to  give  my  opinion  as  to  the  several  questions  asked  by 
the  Conunission  in  the  said  communication.  These  ques- 
tions all  depend  upon  the  following  provision  contained  in 
(lOillK)— vol.  2i\—m 14 
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the  legislative,  executive,  and  judicial  appropriation  bill 
approved  June  22,  1906  (34  Stat.,  389,  449)  : 

"  It  shall  not  be  lawful  hereafter  for  any  clerk  or  other 
employee  in  the  classified  service  in  any  of  the  Executive 
Departments  to  be  transferred  from  one  Department  to 
another  Department  until  such  clerk  or  other  employee 
shall  have  served  for  a  term  of  three  years  in  the  Depart- 
ment from  which  he  desires  to  be  transferred." 

The  first  query  of  the  Commission  is  thus  stated : 

"The  Commission  desires  to  be  advised  whether  under 
this  section  it  is  lawful  to  transfer,  or  to  consent  to  the 
transfer,  of  a  classified  employee  from  an  independent 
office — such  as  the  Civil  Service  Commission,  the  Isthmian 
Canal  Commission,  or  any  other  of  the  independent  bureaus 
or  offices — to  a  Department,  or  to  another  independent  office 
or  bureau." 

Title  4  of  the  Revised  Statutes  of  the  United  States  is 
headed : 

"  Provisions  applicable  to  all  the  Executive  Departments." 

Section  158,  being  the  first  section  under  the  title  afore- 
said, is  as  follows: 

^^Application  of  provisions  of  this  title, — The  provisions 
of  this  title  shall  apply  to  the  following  Executive  Depart- 
ments : 

"  First.  The  Department  of  State. 

"  Second.  The  Department  of  War. 

"  Third.  The  Department  of  the  Treasury. 

"  Fourth.  The  Department  of  Justice. 

"  Fifth.  The  Post-Office  Department. 

"  Sixth.  The  Department  of  the  Navy. 

"  Seventh.  The  Department  of  the  Interior." 

By  subsequent  enactments  the  provisions  of  this  section 
are  extended  to  the  Department  of  Agriculture  and  the 
Department  of  Commerce  and  Labor.  Section  159  is  in 
the  words  following : 

"TFc>rrf  ''Department.'' — The  word  '  Department '  when 
used  alone  in  this  title,  and  titles  five,  six,  seven,  eight,  nine, 
ten,  and  eleven,  means  one  of  the  Executive  Departments 
enumerated  in  the  preceding  section." 

The  several   titles  mentioned   in  the   foregoing  section 


The  PreHident,  211 

relate  respectively  in  succession  to  each  one  of  the  several 
Departments  therein  mentioned.  In  a  very  large  number 
of  provisions  of  law,  some  of  them  included  in  the  Revised 
Statutes,  and  some  of  them  in  acts  of  Congress  subsequently 
approved,  the  terms  "  Department "  or  "  Executive  De- 
partment" are  used,  and,  so  far  as  I  can  ascertain,  these 
terms  invariably  apply  to  one  or  more  of  the  several  Execu- 
tive Departments  mentioned  in  section  158,  or  included 
within  the  terms  of  that  section  by  subsequent  enactments, 
unless  a  different  meaning  is  clearly  and  unmistakably 
indicated  by  the  context.  The  proviso  in  the  act  of  190G 
evidently  w^as  not  intended  to  apply  to  the  entire  classified 
civil  service,  for,  if  it  were,  the  words  "  in  any  of  the 
Executive  Departments  "  would  be  altogether  superfluous. 
it  is  evident,  therefore,  that  some  portion  of  the  classified 
civil  service  was  to  be  excluded  from  its  oi>eration,  and,  in 
view  of  the  circumstances  hereinbefore  enumerated,  there 
would  seem  to  be  little,  if  any,  room  for  doubt  that  only 
the  subordinates  of  the  several  agencies  of  the  Government 
enumerated  in  section  158  as  Executive  Departments  were 
to  be  included. 

If,  however,  there  were  any  room  for  doubt  on  this  sub- 
ject, I  think  it  would  be  removed  by  the  language  of  the 
Civil-Service  law  (22  Stat.,  403)  itself.  Section  2  of  the 
said  act  provides  as  follows: 

"  That  is  shall  be  the  duty  of  said  commissioners : 
''  First.  To  aid  the  President,  as  he  may  request,  in  pre- 
paring suitable  rules  for  carrying  this  act  into  effect,  and 
when  said  rules  shall  have  been  promulgated  it  shall  be 
the  duty  of  all  officers  of  the  United  States  in  the  Depart- 
ments and  ofjiceH  to  which  any  such  rules  may  relate  to  aid, 
in  all  proper  ways,  in  carrying  said  rules,  and  any  modifi- 
cation thereof,  into  effect. '^ 

The  third  clause  of  section  G  of  the  same  act  is  as  follows : 
"  Third.  That  from  time  to  time  said  Secretary,  the 
Postmaster-General,  and  each  of  the  heads  of  Departments 
mentioned  In  the  one  hundred  and  fifty-eighth  section  of 
the  Revised  Statutes,  and  each  head  of  an  office^  shall,  on 
the  direction  of  the  President,  and  for  facilitating  the  exe- 
cution of  this  r.ct,  respectively,  revise  any  then  existing  clas- 
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nification  or  arrangement  of  those  in  their  respective  de- 
j)artments  and  offices,  and  shall,  for  the  purposes  of  the 
examination  herein  provided  for,  include  in  one  or  more 
of  such  classes,  so  far  as  practicable,  subordinate  places, 
clerks,  and  officers  in  the  public  service  pertaining  to  their 
respective  Departments  not  before  classified  for  examina- 
tion." 

F'inally,  section  11  is  in  the  words  following: 
''  That  no  Senator,  or  Representative,  or  Territorial  Dele- 
gate of  the  Congress,  or  Senator,  Representative,  or  Dele- 
gate-elect, or  any  officer  or  employee  of  either  of  said 
houses,  and  no  executive,  judicial,  military,  or  naval  officer 
of  the  United  States,  and  no  clerk  or  employee  of  any  de- 
partment, branchy  ar  bureau  of  the  executive,  judicial,  or 
military  or  naval  service  of  the  United  States,  shall,  di- 
rectly or  indirectly,  solicit  or  receive,  or  be  in  any  manner 
concerned  in  soliciting  or  receiving,  any  assessment,  sub- 
scription, or  contribution  for  any  political  purpose  what- 
ever, from  any  officer,  clerk,  or  employee  of  the  United 
States,  or  any  Department,  branoh^  or  bureau  thereof,  or 
from  any  person  receiving  any  salary  or  compensation 
from  moneys  derived  from  the  Treasury  of  the  United 
States." 

These  provisions  make  it  quite  clear  that  the  term  "  De- 
partment "  as  used  in  laws  relating  to  the  civil  service,  is 
distinguished  from  *'  office,"  "  bureau,''  and  '*  branch,"  and 
that  subordinates  of  the  several  Executive  Departments 
are  distinguished  from  employees  of  the  last-mentioned 
several  governmental  agencies,  and  it  is  to  be  supposed  that 
Congress  in  using  the  same  words  in  a  provision  relating 
to  the  same  subject-matter  used  them  in  the  same  well  es- 
tablished sense.  I  reply,  therefore,  to  the  first  inquiry, 
that  it  is  lawful  for  the  Commission  to  consent  to  the 
transfer  of  a  classified  employee  from  an  independent  office 
to  a  Department  or  another  inde[)endent  office  or  bureau, 
although  such  employee  may  not  have  served  for  a  term  of 
three  years  in  the  independent  office  or  bureau  from  which 
he  has  sought  to  Ix^  transferred. 

The  second  query  of  the  Commission  is  as  follows: 

"  The  Commission  desires  to  be  advised  whether  under 
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existing  statutes  what  is  known  as  the  '  field  force '  of 
an  Executive  Department — that  is  to  say,  the  classified 
employees  of  an  Executive  Department  not  on  duty  with 
the  Department  proper  at  Washington — may  be  transferred 
to  another  Department  until  after  such  employees  shall 
have  served  for  a  term  of  three  years  in  the  Department 
from  which  they  desire  to  be  transferred.  Or,  in  other 
words,  are  the  classified  employees  of  any  of  the  Executive 
Departments  outside  of  Washington  governed  by  the  stat- 
utes aforementioned  ?  " 

There  is  nothing  in  the  language  of  the  proviso  itself 
which  limits  its  application  to  subordinates  of  the  Execu- 
tive Departments  at  Washington.  The  act  itself  makes 
provision  for  the  compensation  of  officers  and  employees 
in  all  parts  of  the  country ;  and  if  it  had  been  the  intention 
of  Congress  to  restrict  the  effect  of  the  proviso  to  those 
employees  whose  duties  were  performed  at  the  seat  of 
Government,  it  may  be  reasonably  presumed  that  it  would 
have  used  appropriate  language  to  give  effect  to  this  inten- 
tion. To  restrict  the  operation  of  this  proviso  to  this 
particular  class  of  employees,  would  require  an  arbitrary 
addition  to  its  language,  for  which  no  necessity  is  per- 
ceived, and  which  would  materially  change  the  sense  of 
what  the  legislative  branch  of  the  Government,  in  fact,  has 
said.  It  is  true  that  in  an  opinion  by  Attorney-General 
Devens,  rendered  May  16,  1877  (15  Op.,  262),  it  is  held 
that  certain  provisions  of  law  permitting  the  use  of  official 
envelopes  to  "  each  of  the  P^xecutive  Departments  of  the 
United  States  "  and  their  respective  "  subordinate  offices '" 
were  limited  to  "  subordinate  offices  "  of  the  said  several 
Departments  at  the  seat  of  Govei^mnent,  This  opinion, 
however,  does  not  affect  the  present  question,  if  I  rightly 
understand  to  what  class  of  subordinates  the  Civil  Service 
Commission  refers  as  "  the  '  field  force '  of  an  Executive 
Department."  Attorney-General  Devens  says  of  the  "  sub- 
ordinate offices "  he  excluded  from  the  operation  of  the 
statutes  he  had  under  consideration : 

"  The  Department,  with  its  bureaus  or  offices,  is  in  con- 
templation of  the  law  an  establishment  distinct  from  the 
branches  of  the  public  service  and  the  offices  thereof  which 
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are  under  its  supervision.  Thus  the  office  of  postmaster, 
or  of  collector  of  internal  revenue,  or  of  pension  agent,  or 
of  consul,  is  not  properly  a  departmental  office — ^not  an 
office  ill  the  Department  having  supervision  over  the  branch 
of  the  public  service  to  which  it  belongs.  True,  an  official 
relation  exists  here  between  the  office  and  the  Department, 
one,  moreover,  of  subordination  of  the  former  to  the  latter, 
but  this  does  not  make  the  office  a  part  of  the  Department." 

I  do  not,  however,  understand  the  Commission's  inquiry 
to  refer  to  subordinates  in  any  such  offices  as  are  mentioned 
in  the  opinion,  but  to  such  as  are  under  the  immediate  con- 
trol of  the  several  Departments,  like  inspectors,  examiners, 
and  agents,  although  employed  usually  or  invariably  away 
from  the  seat  of  Government.  Thus  understanding  the 
question,  I  reply,  that  the  classified  employees  of  the  several 
Executive  Departments  outside  of  Washington  are  gov- 
erned by  the  above-mentioned  statute. 

The  third  query  of  the  Commission  is  to  the  following 
effect : 

"  What  is  the  status,  under  this  act,  of  the  Philippine 
Commission,  the  Isthmian  Canal  Commission,  the  Bureau 
of  Insular  Affairs,  the  Government  Printing  Office,  the 
Interstate  Commerce  Commission,  and  the  Smithsonian 
Institution?  Is  each  of  the  above  an  independent  bureau 
or  is  it  a  part  of  one  of  the  Executive  Departments  men- 
tioned in  the  act  of  June  22,  1906?  " 

Of  the  various  establishments  mentioned,  there  can  be 
no  doubt  that  the  Government  Printing  Office,  the  Inter- 
state Commerce  Commission,  and  the  Smithsonian  Institu- 
tion are  independent  of  any  of  the  Executive  Departments 
mentioned  in  section  158  of  the  Revised  Statutes.  Neither 
can  there  be  any  doubt  of  the  fact  that  the  Bureau  of 
Insular  Affairs  is  an  integral  part  of  the  War  Department. 
The  only  two  agencies  as  to  which  there  can  be,  in  my 
opinion,  any  question,  are  the  PJiilippine  Commission  and 
the  Isthmian  Canal  Commission,  and,  as  to  the  first,  the 
question  would  appear  to  be  determined  by  opinion  of  the 
Comptroller  of  the  Treasury  (11  Comp.  Dec,  702),  of 
which  the  head  note  says:  *'An  employee  of  the  Philippine 
government  is  not  an  employee  of  the  United  States  within 
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the  meaning  of  the  prohibition  in  section  1765,  Revised 
Statutes,  against  the  payment  of  additional  or  extra  com- 
pensation.'' This  decision  is  based  upon  the  opinion  of 
the  Supreme  Court  in  Dorr  v.  United  States  (11)5  U.  S., 
138)  and,  although  the  last- mentioned  case  related  to  a 
totally  different  question,  it  sustains,  in  my  opinion,  the 
position  that  a  statute  of  the  character  of  this  proviso 
will  not  be  held  applicable  to  the  Philippine  civil  service 
without  words  making  it  expressly  and  specifically  apply 
to  it.  There  does  not  seem  to  Ix?  any  authority  on  the 
status  of  officers  or  employees  of  the  Isthmian  Canal  Com- 
mission, but  I  think,  by  a  fair  analogy,  they  must  be 
distinguished  from  officers  or  employees  of  the  War  De- 
partment. In  an  opinion  of  Solicitor-General  Richards, 
approved  by  Attorney-General  Knox  (24  Op.,  541),  it  is 
said  to  be  "  a  reasonable  inference  that,  until  otherwise 
provided,  Congress  intended  that  the  government  for  the 
Philippine  Islands,  authorized  and  approved  by  the  act  of 
July  1,  1902,  should  be  regarded  as  a  branch  of  the  War 
Department."  Notwithstanding  this  fact  it  was  held  in  the 
same  opinion  (p.  538),  as  well  as  by  the  Comptroller,  in  the 
opinion  above  cited,  that  the  government  for  the  Philippine 
Islands  was  "  distinct  from  our  own  and  not  governed  by 
Ihe  same  laws,"  and  this  determination  is  sustained  by  the 
decision  of  the  Supreme  Court  in  Dorr's  case,  above  cited. 
Therefore,  although  the  Isthmian  Canal  Commission  has 
been  placed  by  the  President  under  the  supervision  of  the 
Secretary  of  War,  I  think  it  clear  that  its  service  is  to  be 
regarded  as  altogether  distinct  from  that  of  the  War  De- 
partment, and  that  this  proviso  does  not  affect  employees 
of  the  Isthmian  Canal  Commission,  or  in  anywise  apply  to 
them. 

I  remain,  sir, 

Yours  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 
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PURE-FOOD   LAW— LAHFJJNG   OH   BRANDING    WHISKY. 

The  words  "  Compound  "  or  "  Blend  "  are  substantially  synonymous^ 
In  ordinary  speech,  when  api)lied  to  mixtures  or  liquids;  but  the 
pure-food  law^  establishes  a  distinction  of  its  ow^n  between  them, 
based  uiwn  the  character  of  the  ingredients  entering  into  the 
mixture. 

In  what  may  be  termed  a  "  Blend "  of,  or  "  Blended,"  wines  or 
whiskies,  the  two  articles  mixed  must  be  capable  of  accurate  and 
sufficient  description  by  a  single  generic  term ;  they  must  be  sub- 
stances know^n  by  the  same  name  and  sufficiently  distinctive  to 
afford  reasonable  warning  to  purchasers. 

The  intent  of  the  pure-food  act  of  1906  (84  Stat.,  708)  is  that  the 
term  "  Blended  Sherry,"  for  instance,  or  **  Blend  of  Sherries," 
shall  designate  a  mixture  of  two  or  more  kinds  of  slierry;  wiiile 
the  titles  *'  Compound  of  port  and  sherry,"  or  **  Comiwunded  port 
and  sherry,"  would  appropriately  designate  a  mixture  of  two 
substances,  unlike  in  the  view  of  the  law,  namely,  two  distinct 
and  different  kinds  of  wine — "unlike"  in  the  sense  that  diamonds 
and  coal  are  unlike. 

Whisky  is  a  natural  spirit  having  certain  "  congeneric  substances  " 
which  give  character  to  the  distillate. 

A  mixture  of  two  or  more  different  wlii skies,  as  thus  defined, 
whether  their  differences  arise  from  the  character  of  the  sub- 
stances from  which  they  are  distilled  or  from  the  method  of 
distillation  used,  or  even  from  their  several  ages  and  the  en- 
vironment in  whicli  they  are  kept  subsequently  to  di?tillation, 
would  be  appropriately  termed  a  "  Blend  of  whisky,"  or  *'  Blended 
whisky,"  or  "  Blended  whiskies,"  any  one  of  which  would  be  cor- 
rect, provide<l  each  article  entering  into  the  combination,  standing 
alone,  could  lx»  properly  designated  as  **  Whisky." 

A  mixture  of  a  si)irit  proi)erly  designated  "  Whisky "  with  an- 
other spirit  which,  standing  alone,  could  not  be  properly  desig- 
nated as  *'  Whisky."  such  as  ethyl  alcohol,  must  be  labeled  or 
branded  as  a  "  Compound  "  or  as  **  Comi)ounded." 

For  the  purjwses  of  the  pure-food  law,  neutral  spirit,  or  ethyl 
alcohol,  if  absolutely  pure,  would  be  not  only  like,  but  identical 
whether  it  were  derived  from  fruit,  from  cereals,  from  sugar 
cane,  or  from  any  otlier  of  the  many  substances  which  can  furnish 
alcohol. 

A  neutral  si)irit  is  not  a  like  substance  to  whisky. 

A  mixture  of  whisky  with  neutral  spirit  must  be  deemed  a  "  Com- 
pound "  and  not  a  "  Blend,"  although  the  spirit  may  be  a  distillate 
from  the  same  substance  used  to  furnish  the  whisky. 

If  ethyl  alcohol,  eitlier  pure  or  mixed  with  distilled  water,  were 
given,   by  the  addition  of  harmless  coloring  and   flavoring   sub- 
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stances,  the  appearance  and  flavor  of  whisky,  no  other  name, 
could  be  found  for  the  product,  in  conformity  with  the  pure-food 
law,  than  "  Imitation  whisky ;  "  but  it  is  questionable  whether 
such  mixture  ought  to  be  labeled  **  Whisky  "  at  all. 
When  the  words  **  Compound  "  or  **  Compounded  "  are  used  in  the 
act,  it  is  ordinarily  necessary  that  two  substances  at  least  should 
be  mentioned  as  entering  into  the  combination  descril)ed,  as,  for 
instance,  "  Sherry  compounded  with  port "  or  "  Port  compounded 
with  sherry  "  or  **  Compounded  port  and  sherry." 
It  is  not  however,  universally  true  that  two  substantives  must 
follow  *'  ComiK)und  "  or  "  Compounded,"  although  it  is  true  that 
only  one  substantive  can  appropriately  follow  "  Blend  *'  or 
"  Blended." 
A  combination  of  whisky  with  ethyl  alcohol,  supposing,  of  c*ourse. 
that  there  is  enough  whisky  in  it  to  make  it  a  real  compound 
and  not  a  mere  semblance  of  one,  may  be  fairly  called  "  Whisky," 
provided  the  name  is  accompanied  by  the  word  "  (^omiwuud  "  or 
**  Compounded,"  and  a  statement  of  the  presence  of  another  spirit 
is  included  in  substance  in  the  title ;  it  can  not,  however;  properly 
be  styled  *'  Blended  whisky." 

Department  of  Jit8ti(;e, 

April  10, 1907. 
Sir:  In  accordance  with  your  instructions,  I  have  ex- 
amined the  papers  referred  to  me  by  you,  at  the  suggestion 
of  the  Secretary  of  Agriculture,  and  herewith  submit  you 
my  opinion  on  certain  questions  which  appear  from  the 
said  papers  to  have  arisen  in  connection  with  the  labeling 
or  branding  of  different  kinds  of  spirit  claimed  by  their 
manufacturers  or  ^proprietors  to  be  entitled  to  the  name  of 
*'  Whisky,"  with  or  without  qualifying  words.  In  addi- 
tion to  the  papers  referred  to  me  by  you,  I  have  received 
and  considered  a  number  of  other  papers  submitted  to  me 
by  various  individuals,  including  Messrs.  Hemphill  and 
Worthington  and  Mr.  W.  M.  Hough,  as  counsel  for  certain 
distillers  and  rectifiers  interested  in  the  questions  under 
consideration,  and  I  have  personally  gathered  some  further 
information  which  seemed  to  me  material  in  view  of  the 
character  of  the  questions  involved. 

These  questions  have  arisen  in  the  construction  of  sec- 
tion 8  of  the  act  approved  June  30,  1906  (34  Stat.,  768), 
entitled : 

''An  act  for  preventing  the  manufacture,  sale,  or  trans- 
portation of  adulterated  oi;  misbranded  or  poisonous  or 
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deleterious  foods,  drugs,  medicines,  and  liquors,  and  for 
regulating  traffic  therein,  and  for  other  purposes," 
and  generally  known  as  "  The  pure-food  law."     The  por- 
tion of  that  law  bearing  upon  the  points  in  dispute  is 
section  8,  which,  so  far  as  is  material,  is  as  follows : 

"  Sec.  8.  That  the  term  '  misbranded,'  as  used  herein, 
shall  apply  to  all  drugs,  or  articles  of  food,  or  articles 
which  enter  into  the  composition  of  food,  the  package  or 
Label  of  which  shall  bear  any  statement,  design,  or  device 
regarding  such  article,  or  the  ingredients  or  substances 
contained  therein  which  shall  be  false  or  misleading  in  any 
particular.  *  *  *  That  for  the  purposes  of  this  act 
an  article  shall  also  be  deemed  to  be  misbranded ;  *  *  * 
In  the  case  of  food:  First.  If  it  be  an  imitation  of  or 
offered  for  sale  under  the  distinctive  name  of  another 
article.  *  *  *  Fourth.  If  the  package  containing  it 
or  its  label  shall  bear  any  stafement,  design,  or  device  re- 
garding the  ingredients  or  the  substances  contained  therein, 
which  statement,  design,  or  device  shall  be  false  or  mis- 
leading in  any  particular:  Provided^  That  an  article  of 
food  which  does  not  contain  any  added  poisonous  or  dele- 
terious ingredients  shall  not  be  deemed  to  be  adulterated 
or  misbranded  in  the  following  cases : 

"  First.  In  the  case  of  mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter  known  as  articles  of 
food,  under  their  own  distinctive  names,  and  not  an  imita- 
tion of  or  oflfered  for  sale  under  the  distinctive  name  of 
another  article,  if  the  name  be  accompanied  on  the  same 
label  or  brand  with  a  statement  of  the  place  where  said 
article  has  been  manufactured  or  produced. 

"  Second.  In  the  case  of  articles  labeled,  branded,  or 
tagged  so  as  to  plainly  indicate  that  they  are  compounds, 
imitations,  or  blends,  and  the  word  '  compound,'  '  imita- 
tion,' or  '  blend,'  as  the  case  may  be,  is  plainly  stated  on 
the  package  in  which  it  is  offered  for  sale:  Proxnded^  That 
the  term  blend  as  used  herein  shall  be  construed  to  mean  a 
mixture  of  like  substances,  not  excluding  harmless  coloring 
or  flavoring  ingredients  used  for  the  purpose  of  coloring 
and  flavoring  only :  And  promded  further^  That  nothing  in 
this  act  shall  be  construed  as  requiring  or  compelling  pro- 
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prietors  or  manufacturers  of  proprietary  foods  which  con- 
tain no  unwholesome  added  ingredient  to  disclose  their 
trade  formulas,  except  in  so  far  as  the  provisions  of  this  act 
may  require  to  secure  freedom  from  adulteration  or  mis- 
branding.'- 

Before  stating  or  discussing  the  particular  questions  as 
to  which  you  desire  my  opinion,  I  think  it  will  conduce  to 
clearness  to  call  attention  to  the  general  purpose  of  this  act 
and  to  some  considerations  founded  thereon. 

The  primary  purpose  of  the  pure-food  law  is  to  protect 
against  fraud  consumers  of  food  or  drugs;  as  an  inci- 
dental or  secondary  purpose,  it  seeks  to  prevent,  or,  at  least, 
discourage,  the  use  of  deleterious  substances  for  either  pur- 
pose; but  its  first  aim  is  to  insure,  so  far  as  possible,  that 
the  purchaser  of  an  article  of  food  or  of  a  drug  shall  obtain 
nothing  different  from  what  he  wislies  and  intends  to  buy. 
According  to  the  recognized  canons  of  statutory  construc- 
tion, the  language  of  its  provisions  must  be  interpreted 
with  reference  to  and  in  harmony  with  this  primary  gen- 
eral purpose ;  so  that,  in  determining  the  proper  nomencla- 
ture for  articles  of  food  as  defined  in  the  act,  the  intention 
of  the  law  will  be  best  observed  by  giving  to  such  articles 
names  readily  understood  and  conveying  definite  and  famil- 
iar ideas  to  the  general  public,  although  such  names  may  be 
inaccurate  in  the  view  of  a  chemist  or  physicist  or  an  ex- 
pert in  some  particular  industrial  art,  as  in  the  distillation 
and  refining  of  spirits.  Moreover,  the  same  name  may  be 
given  by  dealers  or  by  the  general  public  to  two  or  more 
substances  varying  very  materially  in  their  scientific  char- 
acteristics, and  this  fact  must  be  given  due  weight  in  pass- 
ing upon  questions  of  branding  or  labeling  under  the  law. 

Human  experience  has  associated  certain  impressions  on 
the  senses  of  taste  and  smell  with  the  consumption  of  cer- 
tain articles  of  food,  and  the  so-called  "  flavor "  which 
expresses  the  resultant  of  these  impressions  constitutes  a 
factor  of  decisive  weight  in  determining  the  similarity  or 
identity  of  substances  of  this  character  to  the  mind  of  the 
ordinary  member  of  the  comnmnity,  quite  irrespective  of 
the  relative  importance  of  those  chemical  or  physical  prop- 
erties in  the  substances  which  impart  this  flavor  as  com- 
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pared  to  their  other  chemical  or  physical  properties.  This 
fact  is  aptly  illustrated  by  a  question  considered  at  much 
length  in  the  papers  referred  and  also  submitted  to  me  as 
above,  namely:  "What  is  whisky?"  A  chemist  or  a  dis- 
tiller might  answer  this  question  altogether  differently 
from  the  ordinary  purchaser  of  whisky  for  liis  own  con- 
sumption; but  the  purchaser's  view  of  the  matter  is  ma- 
terial to  attain  the  primary  purpose  of  the  pure- food  law ; 
and  I  think  it  may  be  safely  said  that  what  he  means  by 
"  whisky  ''  when  buying  it  is  a  distilled  spirit,  fit  for  use 
as  a  beverage  and  having  the  particular  flavor  which 
human  experience  has  classified  as  that  of  "  Whisky."  Un- 
doubtedly the  flavors  of  different  kinds  of  spirits,  all  known 
as  "  Whisky,"  differ  considerably,  and  it  may  be  that  the 
general  impression  of  their  similarity  is  due,  in  some  meas- 
ure, to  imagination  or  imperfect  memory;  nevertheless,  a 
distinct  and  definite  idea  is  suggested  to  the  mind  by  the 
words  "whisky  flavor;'"  this  idea  is  an  essential  factor  in 
ascertaining  the  identity  of  a  spirit  claimed  to  be  whisky, 
and,  in  my  opinion,  it  is  the  decisive  factor  in  determining 
the  relative  weight  of  the  claims  of  two  or  more  kinds  of 
spirit  to  the  name. 

With  this  preliminary  explanation,  I  proceed  to  state 
what  I  understand  to  be  the  questions  as  to  which  my 
opinion  is  desired.    In  substance,  tliese  are : 

First.  Under  what  circumstances  should  a  distilled  spirit 
l)e  labeled  or  branded  "  '\^niisky  "  without  any  qualifying 
words  ? 

KSecond.  Under  what  circumstances  should  a  liquid  be 
nuirked  a  "  Blend  of  whiskies,"  or  "  Blended  whisky,"  or 
"  Blended  whiskies?" 

Third.  Under  what  circumstances  should  a  liquid  be 
marked  as  a  "  Compound  of  whisky,"  or  "  Compounded 
whisky,"  and  what  word  or  words,  if  any,  must  be  added 
to  such  title  to  make  the  same  appropriate  under  the  law  ? 

Fourth.  Under  what  circumstances,  if  at  all,  could  a  dis- 
tilled spirit,  with  additions  of  coloring  and  flavoring  sub- 
stances, bo  termed  "  Imitation  whisky?" 

Before  dealing  directly  with  these  (juestions,  I  think  it 
may  be  well  to  indicate  the  n])plic»tion  of  this  law  to  a 


class  of  liquids  affording  a  field  for  its  interpretation  with 
less  opportunity  for  dispute — T  refer  to  wines.  It  will  not 
be  questioned  that  to  be  branded  or  labeled  "  Sherry/' 
*•  Port,"  or  "  Madeira,''  a  wine  must  have  inherently,  and 
not  because  any  other  substance  is  added  to  it,  the  flavor 
known  as  that  of  sherry,  port,  or  madeira,  as  the  case  may 
be.  There  are  different  kinds  of  each  of  these  wines;  ex- 
perts can  recognize  different  brands  or  vintages  by  their 
respective  flavors,  and  these  flavors  vary  considerably; 
nevertheless,  there  can  be  no  doubt  that  the  sherry,  the  port, 
and  the  madeira  flavors  are  distinct  from  each  other,  and 
that  each  of  them  has  some  quality  of  its  own  shared  by  atl 
varieties  of  the  same  species  of  wine. 

There  is,  however,  an  evident  distinction  to  be  drawn  be- 
tween a  wine  such  as  skerry,  port,  or  madeira,  and  a  wine 
such  as  champagne.  In  the  view  of  a  chemist  or  physicist, 
champagne  would  be  doubtlass  described  as  "  a  compound,'' 
for  it  consists  essentially  of  a  wine,  of  sugar,  and  of  an 
aerating  gas,  three  substances  obviously  "  unlike."  The 
law,  however,  in  my  opinion,  does  not  contemplate  that  an 
article  should  be  marked  as  a  "  blend,"  "  compound,"  or 
''  imitation "  unless  its  designation  would  be  otherwise 
''false  or  misleading"  to  the  consumer;  and  the  name 
''  Champagne  "  would  indicate  to  any  would-be  purchaser, 
who  was  ordinarily  intelligent  and  well-informed,  a  wine 
artificially  sweetened  and  aerated,  or,  in  other  words,  a 
composite  substance. 

To  determine  the  proper  use  of  the  term  "  Blend  "  we 
must  first  note  that  the  definition  of  the  word  in  the  law  is 
novel  and  arbitrary.    It  it  thus  defined  by  Webster: 

''  Blend,  n.  A  thorough  mixture  of  one  thing  with  an- 
other, as  colors,  liquors,  etc. ;  a  shading  or  merging  of  one 
color,  tint,  etc.,  into  another,  so  that  it  can  not  be  known 
where  one  ends  or  the  other  begins." 

There  is  nothing  in  this  definition  about  '^  likeness  "  in 
the  substances  mingled;  this  feature  is  introduced  for  some 
j^ipecial  purpose  in  the  law,  and  the  latter  must  l)e  inter- 
preted so  as  to  give  effect  to  this  purpose.  To  show  this 
more  clearly  we  may  also  note  the  same  dictionary's  defi- 
nition of  "  Compound."    This  is: 
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''  Compound,  n.  That  which  is  compounded  or  formed 
by  the  union  or  mixture  of  elements,  ingredients,  or  parts; 
n  combination  of  simples." 

"  Compound  "  and  "  Blend  "  are  substantially  synony- 
mous when  applied  to  mixtures  of  liquids  in  ordinary 
speech;  but  the  pure-food  law  establishes  a  distinction  of 
its  own  between  them,  based  upon  the  character  of  the  in- 
/lifredients  entering  into  the  mixture.  In  discussing  there- 
fore what  degrees  of  "  likeness  "  between  the  mingled  sub- 
stances will  justify  their  designation  as  a  "  Blend  "  it  must 
be  always  and  carefully  remembered  (1)  that  "  Blend  "  is 
meant  to  be  something  essentially  different  from  "  Com- 
pound," and  (2)  that  the  subject  under  consideration  is  a 
name  for  an  article  of  food  to  be  embodied  in  a  label  or 
brand  in  harmony  with  the  primary  purpose  of  the  law  as 
above  explained.  Without  going  into  metaphysical  dis- 
tinctions, or  needless  explanations,  it  is  my  opinion  that 
effect  will  be  most  surely  given  to  the  evident  intent  of  this 
provision  of  the  law  if  it  be  held  that  "  Blend,"  as  a  sub- 
stantive, or  "  Blended,"  as  an  adjective,  can  be  properly 
and  legally  used  in  brands  or  labels  \mder  the  act  of  1906 
only  when  a  single  suhstantive^  either  in  the  singular  or  in 
the  plural,  need  follow  to  appropriately  and  adequately 
designate  the  combination ;  thus  we  can  speak  of  a  "  Blend 
of  teas  "  or  a  "  Blended  tea,"  but  not  of  a  "  Blend  of  tea 
and  coffee.'^''  To  state  the  same  proposition  in  different 
language,  I  think  the  two  articles  mixed  must  be  capable 
of  accurate  and  sufficient  description  by  a  single  generic 
term;  they  must  be  substances  known  by  the  same  name, 
and  that  name  must  be  sufficiently  distinctive  to  afford 
reasonable  warning  to  the  j^urchaser. 

If,  therefore,  the  question  be  what  ought  to  be  called 
'•  Blend  of  sherry,"  or  "  Blended  sherry,"  or  "  Blended 
sherries,"  I  think  that  such  terms  could  be  applied  with 
propriety  only  to  a  mixture  of  tw-o  or  more  sherries,  and 
not  to  a  mixture  of  sherry  with  port  or  with  maderia. 
This  is  not  because  ''  likeness ''  does  not  exist  betwet^i  the 
three  kinds  of  wine  mentioned,  nor  l>ecause  great  similarity 
may  not  be  found  in  their  chemical  composition ;  it  is  quite 
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possible  that,  in  the  latter  respect,  some  kinds  of  sherry 
would  be  found  to  have  a  greater  resemblance  to  some 
kinds  of  port  than  to  other  kinds  of  sherry;  just  as  the 
chemical  composition  of  a  diamond  might  have  much 
greater  similarity  to  that  of  coal  than  to  that  of  some  other 
gems ;  but  tlie  term  "  Blended  sherry  "  could  not  be  appro- 
priate to  a  mixture  of  sherry  and  port;  it  would  mislead  an 
intending  purchaser  as  to  the  fact  that  port  entered  into 
the  combination ;  the  latter  might  be  named  with  equal  pro- 
priety "  Blended  port."  On  the  other  hand,  if  this  mix- 
ture should  be  termed  a  "  Blend  of  port  and  sherry,"  there 
is  no  distinction  in  generic  designation  between  a  mixture 
of  these  two  distinct  wines  and  a  mixture  of  two  sherries 
or  of  two  ports,  and  I  think  the  law  clearly  intended  there 
should  be  such  a  distinction.  It  might  be,  perhaps,  consist- 
ent with  the  law  to  call  such  a  mixture  "  Blended  wines^^' 
but  this  title  would  be  insufficiently  specific;  it  might 
designate  a  mixture  of  burgundy  and  claret  as  well  as  one 
of  port  and  sherry.  In  my  opinion,  it  is  the  intent  of  the 
act  of  1906  that  the  term  "  Blended  sherry,"  or  "  Blend  of 
t^herry,"  or  "  Blend  of  sherries  "  shall  designate  a  mixture 
of  two  or  more  kinds  of  sherry ;  while  the  titles  ''  Com- 
pound of  port  and  sherry  "  or  "  Compounded  port  and 
sherry  "  would  appropriately  designate  a  mixture  of  two 
unlike  substances  in  the  view  of  the  law,  namely,  two  dis- 
tinct and  different  kinds  of  wine — "unlike"  just  as  dia- 
monds and  coal  are  "  unlike  "  substances. 

It  may  be  that  by  diluting  neutral  spirit  (ethyl  alcohol) 
with  enough  distilled  water  to  reduce  it  to  the  normal 
alcoholic  strength  of  sherry  wine,  and,  by  adding  appro- 
priate flavoring  and  coloring  substances,  a  mixture  can  be 
produced  which  tastes  arid  smells  and  looks  like  sherry, 
and  when  consumed  produces  substantially  the  same  ef- 
fects ;  this  mixture,  supposing  it  to  contain  no  article  dele- 
terious to  health,  would  be  appropriately  labeled  or 
branded,  under  the  law,  *'  Imitation  sherry."  If  it  were 
mixed  with  real  sherry,  no  one  would  for  a  moment  claim 
that  the  two  substances  thus  combined  were  sufficiently 
"  like  "  tc^  warrant  the  description  of  the  resultant  as  a 
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"^  Blend ;  "  it  could  only  be  accurately  labeled,  under  the 
law,  as  a  "  Compound  of  genuine  and  imitation  sherries," 
a  designation  which  would  not  probably  promote  its  sale. 

Applying  the  same  principles  to  the  choice  of  brands  or 
labels  for  distilled  spirits,  and  especially  for  whiskies,  we 
are  at  once  confronted  by  the  question  whether  whisky 
corresponds  to  a  wine  like  sherry  or  to  a  wine  like  cham- 
pagne; that  is  to  say,  whether  it  is  a  natural  or  artificial 
spirit;  meaning  by  the  first  term,  of  course,  not  that  it 
exists  anywhere  as  a  product  of  nature,  but  that  it  is  the 
resultant  of  the  process  of  distillation  alone,  without  need- 
ing any  further  addition  to  furnish  its  characteristic  qual- 
ities. In  the  first  case,  it  would  be  assimilated  to  brandy 
or  rum;  in  the  second  contingency,  to  gin,  since  gin  is 
essentially  a  distilled  spirit,  frequently  as  nearly  neutral 
as  may  readily  be,  flavored  by  an  infusion  of  juniper  ber- 
ries. I  learn  from  the  papers  referred  to  me  that  the  De- 
partment of  Agriculture  has  reached  the  conclusion  that 
whisky,  like  brandy  and  rum  and  unlike  gin,  is  a  natural 
spirit,  its  peculiar  taste  and  aroma  being  imparted  to  it 
in  the  course  of  distillation  and  arising  primarily  from 
essential  oils  existing  in  the  substances  from  which  it  may 
be  distilled;  that  is  to  say,  it  corresponds  to  a  wine  like 
sherry  and  not  to  a  wine  like  champagne.  This  conclusion 
seems  to  be  fully  warranted  by  information  contained  in 
^  the  papers  before  me  and  by  such  other  infornuition  as  I 
have  been  able  to  obtain;  nevertheless,  as  hereinafter  set 
forth,  the  statement  may,  perhaps,  need  some  qualification, 
or,  rather,  some  explanation.  It  is  doubtful,  however, 
whether  the  definition  of  "  Whisky "  contained  in  the 
papers  aforesaid,  and  which  I  understand  to  have  received 
the  approval  of  the  Dej^artment  of  Agriculture,  is  quite 
l)road  enough  to  meet  the  general  intent  of  tlie  law  of  1906. 
This  definition  I  understand  to  be  as  follows: 

"  Whisky  is  a  distillate,  at  the  required  alcoholic  strength, 
from  the  fermented  mash  of  malted  cereals,  or  from  malt 
with  unmalted  cereals,  and  contains  the  congeneric  sub- 
stances formed  with  ethyl  alcohol  which  are  volatile  at  the 
ordinary  temperatures  of  distillation,  and  which  give  the 
character  to  the  distillate.'' 
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In  Webster's  Dictionary  "  Whisky  "  is  defined  as : 

"An  intoxicating  liquor  distilled  from  grain,  potatoes^ 
etc,^  especially  in  Scotland,  Ireland,  and  the  United  States. 
In  the  United  States  whisky  is  generally  distilled  from 
maize,  rye,  or  wheat,  but  in  Scotland  and  Ireland  is  often 
made  from  malted  barley." 

In  Worcester's  Dictionary  it  is  defined  as : 

"A  kind  of  spirit  distilled  from  barley,  wheat,  rye,  maize, 
potatoes^  etc,-' 

In  Chambers's  Encyclopedia  of  1875  it  is  defined  as 
follows : 

"A  spirit  made  by  distillation  from  grain  of  any  sort 
and  from  other  materials,  as  buckwheat,  potatoes^  and  even 
turnips.^' 

A  large  number  of  similar  definitions  from  standard 
popular  works  of  reference  might  be  giyen,  and  I  think 
there  can  be  no  doubt  that  a  spirit  generally  known  and 
described  as  "  Whisky  "  is  often  distilled  from  potatoes 
and  occasionally  from  some  other  substances  which  could 
scarcely  be  correctly  classed  as  cereals.  I  note  this  fact 
because  it  appears  to  me  contrary  to  the  spirit  and  sub- 
versive of  the  purpose  of  the  pure-food  law  to  adopt  a 
definition  which  would  exclude  from  the  name  any  sub- 
stance generally  understood  by  the  public  to  be  entitled 
to  it;  that  is  to  say,  the  nomenclature  adopted  to  give  ef- 
fect to  the  act  ought  to  be,  in  my  opinion,  popular  and  not 
scientific.  This  matter,  however,  is  of  only  subordinate 
importance  in  connection  with  the  questions  immediately 
under  discussion. 

It  being  admitted  that  whisky  is  a  natural  spirit  having 
certain  "  congeneric  substances,"  which,  in  the  language 
of  the  above  definition,  "  give  the  character  to  the  distil- 
late," it  seems  obvious  that  a  mixture  of  two  or  more  differ- 
ent whiskies  as  thus  defined,  w^hether  their  differences  arise 
from  the  character  of  the  substances  from  which  they  weire 
distilled  or  from  the  method  of  distillation  used  in  each 
case  respectively,  or  even  from  their  several  ages  and  the 
environment  in  which  they  were  kept  subsequently  to  dis- 
tillation,  would   be   appropriately   termed   a   "  Blend   of 
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whiskies,"  or  '*  Blended  whisky,"  or  ''Blended  whiskies;'^ 
any  one  of  these  three  terms  would  be  appropriate,  pro- 
vided tliat  each  article  entering  into  the  combination,, 
.standing  alone,  would  be  appropriately  designated  as 
-Whisky/' 

The  mixture  of  a  spirit  properly  designated  as  "Whisky" 
with  another  spirit  which,  standing  alone,  could  not  be 
properly  designated  as  "  Whisky,"  such  as  ethyl  alcohol, 
must,  in  my  opinion,  be  labeled  or  branded  as  a  ''  Com- 
l^ound,"  or  as  "  Compounded."  This  question  has  given 
rise  to  a  very  animated  dispute,  and  it  is  understood  that 
great  importance  is  attached  by  dealers  to  its  determina- 
tion, which  is  thought  to  involve  serious  pecuniary  loss  or 
gain  to  some  or  others  among  them;  I  have,  therefore,  con- 
sidered it  very  carefully.  In  Chambers's  Encyclopedia, 
above  quoted.  Volume  III,  article  "  Distillation,"  occurs 
the  follow  ing  passage : 

"  If  only  alcohol  and  water  passed  over  in  distillation, 
all  spirits^  from  whatever  extracted^  would  he  the  same; 
but  this  is  not  the  case.  Brand}^  which  is  distilled  from 
wine,  has  a  peculiar  essential  oil  derived  from  the  grape 
and  also  some  acid ;  rum  is  impregnated  with  an  essential 
oil  from  the  sugar  cane,  and  with  other  impurities;  malt 
liquor  has  the  essential  oil  of  barley,  etc.  It  is  these  essen- 
tial oils  that  give  to  the  various  spirits  their  distinguish- 
ing flavors.  Some  of  the  oils  and  other  impurities  are  dis- 
agreeable and  positively  nqxious,  and  it  is  one  of  the  objects 
of  rectifying  to  remove  these.  The  mellowing  effects  of 
age  upon  spirits  is  owing  to  the  evaporation  or  spontane- 
ous decomposition  of  the  essential  oils.  Newly  distilled 
spirits  are,  in  general,  fiery  and  specially  unwholesome." 

This  statement  from  a  popular  work  seems  to  be  fully 
sustained  by  w^orks  of  greater  scientific  authority  and 
shows,  in  my  opinion,  that,  for  the  purposes  of  the  pure- 
food  law^,  neutral  spirit  or  ethyl  alcohol,  if  absolutely  pure, 
would  be  not  only  like^  but  actually  identical^  whether  it 
w^ere  derived  from  fruit,  from  cereals,  from  sugar  cane,  or 
from  any  other  of  the  many  substances  which  can  furnish 
alcohol.    Inasmuch  as  a  state  of  ahsohite  purity  can  not  be 
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attained  by  any  treatment  appropriate  for  commercial  pur- 
poses, it  may  be,  perhaps,  more  nearly  accurate  to  say  thai 
each  of  these  different  kinds  of  neutral  spirit  is  a  like  sub- 
stance to  one  of  any  other  kind;  but,  if  we  concede  tli:it 
ethyl  alcohol  is  a  '^  like  substance  "  to  whisky,  then  we  must 
also  concede  that  brandy  and  rum  are  "  like  substances  "  to 
whisky  also,  because  each  of  them,  on  j^recisely  the  same 
grounds,  can  be  likened  to  neutral  spirit.  It  is  undoubt- 
edly true  that  only  a  very  small  proportion  (less  than  the 
half  of  1  />^'7'  rentum)  of  the  ingredients  entering  into 
whisky  are  different  from  those  entering  into  neutral  spirit ; 
but  tfiis  is  equally  true  of  brandy  and  rum,  and  it  is  pre- 
cisely those  substances  which  "give  the  character  to  the 
distillate ''  in  each  of  these  cases. 

In  the  nature  of  things  there  can  have  been,  as  yet,  no 
judicial  decisions  as  to  the  meaning  of  the  terms  nsed  in  the 
pure-food  law,  but  section  3287  of  the  United  States  Re- 
vised Statutes,  as  amended  in  1879,  1880,  and  1809,  has  been 
cited  to  me  to  show  the  "  likeness ''  of  whisky  and  neutral 
spirit  as  matter  of  law;  I  find,  however,  nothing  in  that 
section  at  all  relevant  to  the  present  discussion.  It  requires 
the  cask  to  indicate  "  the  particular  name  of  such  distilled 
spirits  as  known  to  the  trade — that  is  to  say,  hir/h  wines, 
alcohol,  or  sphits,  as  the  case  may  be."  It  is  undoubtedly 
true  that  in  distillation  under  the  improved  methods  of 
modern  times  a  nentral  spirit  may  be  produced  at  a  later 
stage  of  the  process  out  of  something  which  at  an  earlier 
stage  of  the  process  was  crude  wliisky  or  so-called  "  high 
wines;"  but  this  no  more  shows  neutral  spirit  to  be  a  "  like 
substance  "  to  whisky  than  vinegar  is  a  "  like  substance  " 
to  cider  or  to  wine,  or  that  beef  is  a  "  like  substance  "  to 
veal. 

My  attention  has  been  likewise  called  to  the  case  of  Tay- 
lor Company  v.  Taylor  in  the  Court  of  Appeals  of  Ken- 
tucky (85  S.  W.  R.,  1085)  as  establishing  the  propriety  of 
designating  a  mixture  of  whisky  and  ethyl  alcohol  as  "  a 
blend  "  or  "  blended."  In  this  case  it  was  determined  that 
the  selling  of  whisky  mixM  with  neutral  spirit  under  a 
label  which  might  lead  the  uninitiated  to  suppose  that  it 


228     Pure- Food  Laiv — Labeling  or  Branding  Whisky. 

Avas  a  "  straight  whisky ''  was  a  fraud  upon  the  public  as 
well  as  upon  the  manufacturer  of  the  "  straight "  article. 
In  its  opinion  the  court  says  (p.  1088)  : 

"  The  defendant  may  properly  sell  his  brand  of  '  Old 
Kentucky  Taylor,'  provided  he  so  frames  his  advertise- 
ments as  to  show  that  it  is  a  blended  whisky;  but  he  can 
not  be  allowed  to  impose  upon  the  public  a  cheaper  article, 
and  thus  deprive  appellant  of  the  fruits  of  his  energy  and 
expenditures  by  selling  his  blended  whisky  under  labels  or 
advertisements  which  conceal  the  true  character  of  the 
article,  for  this  would  destroy  the  value  of  the  appe^ant's 
trade." 

This  decision  was  rendered  on  March  17,  1905,  more 
than  a  year  before  the  approval  of  the  pure-food  law.  In 
speaking  of  a  mixture  of  whisky  and  neutral  spirit  as 
"blended  whisky,"  the  court  had  not,  of  course,  in  mind 
the  definition  of  "  blend  "  in  that  law,  which,  as  above 
noted,  is  altogether  novel  and  arbitrary.  On  the  other 
hand,  the  decision  may  have  been  considered  by  the  Con- 
gress when  it  framed  the  pure-food  law,  and  the  special 
and  original  definition  of  "  blend  "  given  in  that  law  may 
have  been  intended  for  the  very  purpose  of  making  more 
difficult  such  frauds  as  the  Court  of  Appeals  in  Kentucky 
condemned  in  this' case. 

I  conclude,  therefore,  that  according  to  the  true  intent  of 
the  pure-food  law  a  mixture  of  whisky  with  neutral  spirit 
must  be  deemed  a  "  compound  "  and  not  a  "blend,"  al- 
though the  spirit  maj'^  be  a  distillate  from  the  same  sub- 
stance used  to  furnish  the  whisky,  and  that  such  a  mixture 
stands  on  the  same  footing  as  a  mixture  of  whisky  and 
brandy  or  of  whisky  and  rum. 

The  definition  of  "  whisky  "  as  a  natural  spirit  involves 
as  its  corollary  that  there  can  be  such  a  thing  as  "  imita- 
tion whisky."  If  the  same  process  were  followed  of  which 
we  spoke  in  connection  with  artificial  wine,  namely,  if  ethyl 
alcohol,  either  pure  or  mixed  with  distilled  water,  were 
given,  by  the  addition  of  harmless  coloring  and  flavoring 
substances,  the  appearance  and* flavor  of  whisky,  it  is  im- 
possible to  find  any  other  name  for  the  product,  in  con- 
formity with  the  pure- food  law,  than  "  Imitation  whisky." 
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An  interesting  question  remains,  the  question,  in  my 
opinion,  of  greatest  difficulty  connected  with  the  subject, 
namely,  whether  a  mixture  of  a  liquid  such  as  has  just  been 
described,  or,  indeed,  a  mixture  of  ethyl  alcohol  itself  with 
svhisky,  ought  to  be  labeled  "  Whisky  "  at  all.  When  the 
words  "  compound "  or  "  compounded "  are  used  in  the 
act,  it  is,  in  my  judgment,  ordinainly  necessary  that  two 
substances  at  least  should  be  mentioned  as  entering  into 
the  combination  described;  in  other  words,  it  would  not 
be  accurate  to  call  a  mixture  of  port  and  sherry  "  Com- 
pounded sherry  "  or  "  Compounded  port ;  "  such  a  mixture 
must  be  designated  as  "  Sherry  compounded  with  port ''  or 
"  Port  compounded  with  sherry  "  or  "  Compound  of  port 
and  sherry."  As  above  stated,  this  would  be,  to  say  the 
least,  no  less  true  if  an  imitation  sherry  were  used  to  mix 
with  a  genuine  sherry,  and,  at  first  sight,  it  would  seem  that 
the  same  reasoning  would  deny  the  name  "  Whisky  "  to  a 
compound  of  "  straight  "  whisky  and  ethyl  alcohol  whether 
with  or  without  coloring  and  flavoring  substances.  There 
is,  however,  a  distinction  between  the  two  cases,  and  it  is 
not  univevHally  true  that  two  substantives,  at  least,  muHt 
follow  "  compound  "  or  "  compounded,"  although  it  is  true, 
in  my  opinion,  that  only  one  substantive  can  appropriately 
follow  "  blend  "  or  "  blended." 

In  the  first  place,  we  may  note  that  the  "  imitation 
sherry  "  described  above  would  not  be  a  wine  at  all,  while 
ethyl  alcohol  is  clearly  a  spirit;  this  distinction,  however, 
is  not  essential.  But,  so  far  as  I  know,  no  practice  exists 
in  the  wine  trade  of  mixing  port  with  sherry  or  genuine 
with  artificial  sherry  and  calling  the  mixture  by  the  name 
of  either  one  of  its  ingredients.  On  the  other  hand,  there 
is  and  has  been  for  a  long  time  in  existence  a  well-known 
practice  of  mixing  ethyl  alcohol  with  whisky  to  give  the 
latter  an  artficial  age,  and  thus  produce  the  so-called  "  mel- 
lowness "  of  old  whisky,  which  is  caused  by  the  gradual 
and  partial  evaporation  of  the  essential  oils  contained  in 
new  whisky ;  and  it  seems  to  be  a  long  and  well  establislied 
custom  in  the  trade  to  call  the  mixture  of  whisky  and 
alcohol  thus  produced  '*  Blended  whisky."     For  the  rea- 
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SOILS  above  set  forth,  I  think  the  law  has  forbidden  the  use 
of  the  adjective,  but  it  is  otherwise  with  the  noun. 

In  the  Encyclopaedia  Britannica  of  1878,  Vol.  VII,  under 
the  head  "Distillation,"  there  is  the  following  statement: 

"  Flat-bottomed  and  fire-heated  stills  are  considered  the 
best  for  the  distillation  of  malt  spirit,  as  by  them  the  flavor 
is  preserved.  Coffey's  still,  on  the  other  hand,  is  the  best 
for  the  distillation  of  grain  spirit,  as  by  it  :i  spirit  is  ob- 
tained almost  entirely  destitute  of  flavor,  and  of  a  strength 
varying  from  55  to  70  over  proof.  Spirit  produced  of  this 
high  strength  evaporates  at  such  a  low  temperature  that 
scarcely  any  of  the  volatile  oils  on  which  the  peculiar  flavor 
of  spirits  depends  are  evaporated  with  it,  hence  the  reason 
why  it  is  not  adapted  for  the  distillation  of  malt  Avhisky, 
which  requires  a  certain  amount  of  these  oils  to  give  it  its 
requisite  flavor.  The  spirit  produced  by  Cofl'ey's  still  is, 
therefore,  chiefly  used  for  making  gin  and  factitious 
brandy  by  the  rectifiers,  or  for  being  mixed  with  malt 
inhiskies  by  the  wholesale  dealers^ 

The  practice  therein  described  has  become  during  the 
past  twenty-eight  years  much'  more  general  than  it  then 
was,  in  the  United  States  as  w^ell  as  in  Great  Britain,  and 
improvements  in  the  art  of  distillation  have  rendered  it 
much  easier  and  more  profitable. 

As  above  explained,  I  consider  '•  Champagne ''  a  suitable 
label  or  brand  for  the  composite  wine  known  by  that  name. 
If  a  natural  wine  existed  which  was  sweet  and  sparkling 
and  also  generally  known  as  "  Champagne,'-  a  mixture  of 
(he  two  might  be,  I  think,  appropriately  called  "  Com- 
pound "  or  "  Compounded  champagne,"  and,  in  accordance 
with  this  analogy,  I  conclude  that  a  combination  of  whisky 
with  ethyl  alcohol,  supposing,  of  course,  that  there  is 
enough  whisky  in  it  to  make  it  a  real  compound  and  not 
the  mere  semblance  of  one,  may  be  fairly  called  "  AVhisky," 
provided  the  name  is  accompanied  by  the  word  "  Com- 
pound "  or  "  Compounded,"  and  provided  a  statement  of 
the  presence  of  another  spirit  is  included  in  substance  in 
the  title.  I  am  strengthened  in  this  conclusion  by  under- 
standing from  the  papers  you  have  referred  to  mo  that  it 
has  been  reached  by  the  Department  of  Agriciltnre  as  well. 
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The  following  seem  to  me  appropriate  specimen  brands 
or  labels  for  (1)  ''  straight  "  whisky,  (2)  a  mixture  of  tAvo 
or  more  "  straight  "  whiskies,  (3)  a  mixture  of  "  straight  " 
whisky  and  ethyl  alcohol,  and  (4)  ethyl  alcohol  flavored 
and  colored  so  as  to  taste,  smell,  and  look  like  whisky : 

(1)  Semper  Idem  Whisky:  A  pure,  straight  whisky 
mellowed  by  age. 

(2)  E  Pluribus  Unum  Whisky:  A  blend  of  pure,  straight 
whiskies  w^ith  all  the  merits  of  each. 

(3)  Modern  Improved  Whisky:  A  compound  of  pure 
grain  distillates,  melloAv  and  free  from  harmful  impurities. 

(4)  Something  Better  than  AAHiisky :  An  imitation  under 
the  pure-food  law,  free  from  fusel  oil  and  other  impurities. 

In  the  third  specimen  it  is  assumed  that  both  the  whisky 
and  the  alcohol  are  distilled  from  grain. 
I  remain,  sir. 

Yours,  verv  respectfully, 

CHARLES  J.  BONAPARTE. 
The  President. 
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The  Postmaster-General  is  not  required  to  have  tho  names  of  per- 
sons whose  portraits  are  placed  w\yoi\  postage  stamps  inscribed 
below  such  portraits. 

Postage  stamps  are  not  "securities"  of  the  United  States  within 
the  meaning  of  the  proviso  in  the  act  of  March  2,  1889  ^25  Stat.. 
1)39,  945),  which  requires  that  the  name  of  each  i)erson  whose 
portrait  shall  be  placwl  wytou  any  of  the  plates  for  bonds,  securi- 
ties, notes,  and  silver  certificates  of  the  United  States  shall  be 
inscribe<l  below  such  portrait 

Postage  stamps  are  treated  as  supplies  for  the  Post-Offlce  Depart- 
ment, and  as  coming  within  the  terms  of  section  8709,  Revi8e<l 
Statutes,  respecting  purchases  and  contracts  for  supplies  for  the 
Executive  Departments. 

Department  of  Justice, 

April  13, 1907. 

Sir:  In  response  to  your  request  for  my  opinion  upon 

the  question  whether  the  name  of  a  person  whose  portrait 

shall  be  placed  upon  a  postage  stamp  must  be  inscribed 

below  such  portrait,  T  have  the  honor  to  reply  as  follows: 
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Section  3576,  which  appears  in  the  Revised  Statutes 
under  Title  XXXVIII,  The  Currency,  provides  that  "  no 
portrait  shall  be  placed  upon  any  of  the  bonds,  securities, 
notes,  fractional  or  postal  currency  of  the  United  States, 
while  the  original  of  such  portrait  is  living." 

By  the  act  of  March  2,  1889  (25  Stat,  939,  945),  it  was 
provided  "  that  hereafter  the  name  of  each  person  whose 
portrait  shall  be  placed  upon  any  of  the  plates  for  bonds, 
securities,  notes,  and  silver  certificates  of  the  United  States 
fchaU  be  inscribed  below  such  portrait." 

Section  3576  was  taken  from  the  deficiency  act  of  April 
7,  1866,  and  was  a  proviso  to  the  appropriation  for  plates, 
engraving,  printing,  and  paper  for  national  currency  notes. 

The  proviso  in  the  act  of  1889  for  inscribing  the  name 
of  each  person  whose  portrait  shall  be  placed  upon  any  of 
the  plates  for  printing  United  States  evidences  of  indebt- 
edness was  a  proviso  in  the  section  appropriating  for 
w^ages  of  plate  printers  in  the  Department  of  the  Treasury, 
to  be  expended  under  the  direction  of  the  Secretary  of  the 
Treasury.  In  neither  of  these  statutes  were  postage 
stamps  included  in  the  designation  of  issues  upon  w^hich 
portraits  might  be  placed.  The  former  expressly  men- 
tions bonds,  securities,  notes,  fractional  or  j^ostal  currency, 
the  latter  certainly  not  embracing  postage  stamps.  The 
latter  expressly  mentions  bonds,  securities,  notes,  and  silver 
certificates.  All  of  these  were  prepared  in  the  Treasury 
Department  under  the  direction  of  the  Secretary. 

But  postage  stamps  are  provided  for  in  an  entirely  dif- 
ferent manner.  These  are  treated  as  supplie?;  for  the  Post 
Office  Department,  and  as  coming  within  the  terms  of 
section  3709,  Revised  Statutes,  which  directs  that  "  all  pur- 
chases and  contracts  for  supplies  or  services,  in  any  of  the 
Departments  of  the  Government,  except  for  wrsonal  serv- 
ices, shall  be  made  by  advertising  a  sufficient  time  previ- 
ously for  proposals  respecting  the  same."  The  propriety 
of  treating  postage  stamps  as  supplies  was  recognized  by 
this  Department  in  an  opinion  of  Attorney-General  Devens 
(15  Op.,  226). 

The  uniform  practice  of  the  Post  Office  Department  has 
been   to  obtain  postage  stamps  after  advertisement  and 
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award  in  compliance  with  this  law.  I  am  informed  that 
none  of  the  work  of  printing  the  postage  stamps  was  done 
in  the  Treasury  Department  until  1894;  and  that  then, 
and  since  then,  the  stamps  were  printed  in  the  Bureau  of 
Engraving  and  Printing,  when  that  Bureau  Avas  the  suc- 
cessful competitor  after  advertisement  for  proposals. 

By  sections  3914  and  3917  Revised  Statutes,  the  Post- 
master-General shall  prepare  postage  stamps  of  suitable 
denominations,  and  may  from  time  to  time  adopt  such 
improvements  in  postage  stamps  as  he  may  deem  advisable. 

In  view  of  all  the  legislation  above  cited,  and  the  recog- 
nized practices  of  the  Departments,  it  Avould  seem  that  the 
act  of  1889  was  intended  not  to  apply  to  postage  stamps. 

However,  it  has  been  suggested  that,  by  reason  of  the 
definition  contained  in  section  5413  Revised  Statutes,  the 
word  secmitieH  in  the  act  of  1889  must  be  construed  as 
including  postage  stamps.     That  section  is  as  follows: 

"  The  words  '  obligation  or  other  security  of  the  United 
States '  shall  be  held  to  mean  all  bonds,  certificates  of  in- 
debtedness, national  (bank)  currency,  coupons.  United 
States  notes,  Treasury  notes,  fractional  notes,  certificates 
of  deposit,  bills,  checks,  or  drafts  for  money,  drawn  by  or 
upon  authorized  officers  of  the  United  States,  stamps  and 
other  representatives  of  value,  of  whatever  denomination, 
which  have  been  or  may  be  issued  under  any  act  of  Con- 
gress." 

If  this  construction  of  section  5413  is  correct,  it  follows 
that  wherever  in  the  statutes  of  the  United  States  the 
words  "  securities  of  the  United  States  '■  occur,  those  words 
must  have  the  meaning  put  upon  the  words  "  obligation  or 
other  security  "  in  that  section.  I  think  this  is  not  a  cor- 
rect conclusion.  An  examination  of  the  context  shows 
the  meaning  to  be  placed  upon  this  expression.  The  sec- 
tion was  adopted  from  the  act  of  June  30,  18G4  (13  Stat, 
218,  222),  and  is  the  thirteenth  section  of  that  act.  The 
words  "  now  in  this  act "  were  omitted  by  the  revisers, 
but  the  context  shows  that  the  intention  of  the  Congress 
was  to  apply  the  language  of  this  definition  to  the  penal 
provisions  enacted  for  the  punishment  of  crimes  against 
the  operations  of  the  Government.     This  appears  from  the 
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inclusion  in  sections  5414,  5430,  and  5431,  Revised  Statutes, 
of  sections  10,  11,  and  12  of  the  act  of  1864,  and  the 
further  embodiment  of  all  other  statutes  for  similar 
offenses.  And  notwithstanding  the  comprehensive  scope 
of  the  definition  of  ''  obligation  or  other  security,"  we  find 
the  specific  extension  of  penalties  for  like  offenses — to  the 
forging  and  counterfeiting  of  postage  stamps,  and  dies, 
[)lateSj  and  engraving  therefor. 

The  question  of  the  application  of  this  section  5413  to 
other  statutes  has  been  presented  to  several  of  my  prede- 
cessors. In  considering  the  matter  in  reference  to  a  statute 
providing  for  engraving  and  printing  notes,  bonds,  and 
other  securities  of  the  United  States,  Mr.  Attorney-Gen- 
eral Griggs,  in  22  Op.,  40,  advised  the  Postmaster-General 
that  the  section  did  not  apply  to  and  limit  the  meaning 
of  the  words  '*  other  securities  of  the  United  States  "  as 
used  in  that  act.  I  agree  with  him  in  the  reasoning  and 
conclusions  arrived  at. 

I  am  of  the  opinion  that  the  Postmaster-General  is  not 
obliged  to  insert  names  of  persons  in  connection  with  por- 
traits on  postage  stamps. 
Respectfully, 

ALFORD  W.  COOLEY, 

.  1  ctinci  A  ttorney -General, 

The    POSTM  ASTKR-CtEN  EKAL. 
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OFEK^EU. 

'1  ho  l*resideiit  has  iK>vver  during  tlie  recess  of  the  Senate,  and 
pursuant  to  the  act  of  March  4,  1907  (34  Stat,  1407).  which  au- 
thorized him,  by  and  with  the  consent  of  the  Senate,  *'  to  reinstate 
Leonard  Martin  Cox  in  tlie  Corps  of  Civil  Enjjjineers  of  tlie 
Navy,"  to  appoint  Mr.  Cox  to  the  i)osition  indicated,  provided 
such  appointment  be  expressed  to  expire  at  the  end  of  the  next 
session  of  tlie  Senate. 

The  words  "may  happen."  in  Article  IL  section  2,  clause  3.  of  the 
C'onstitution,  mean  "  may  hai)i)en  to  exist."  Tlierefore  the  Presi- 
dent has  i)ower  whenever  and  however  a  vacancy  first  occurred, 
whether  by  death,  resignation,  etc.,  or  by  tfie  crention  of  a  new 
offlce-  by   act  of  Confess,   which   is   an    "  original    vacancy,"    to 
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fill  the  place  during  the  reoesH  of  the  Senate  by  a  temporary 
appointment  under  a  eoumiission  which  shall  expire  at  the  end 
of  the  next  session  of  the  Senate. 
'J*he  salary  or  comi)ensation  of  a  iiei*son  so  aijpolnted  can  not  be 
paid,  "  if  the  vacancy  existed  while  the  Senate  was  In  session 
and  was  by  law  reciuired  to  be  filletl  by  and  with  the  advic»e  and 
consent  of  the  Senate,  until  such  api)oiutee  has  been  couflrnuHl 
by  the  Senate."     (Sec.  17()1,  Uev.  Stat.) 

Department  of  Justice, 

April  17, 1907. 

Sik:  In  your  letter  of  April  15  you  submit  the  act  of 
March  4,  1907,  '*  to  reinstate  Leonard  Martin  Cox  in  the 
Corps  of  Civil  Engineers  of  the  Navy,"  by  which  the 
I^resident  was  ^'  authorized  to  restore,  by  and  with  the 
i»dvice  and  consent  of  the  Senate,  Mr.  Cox  to  the  Corps 
of  Civil  Engineers,"  etc.,  and  you  ask  whether  the  Navy 
J^epartnient  "  should  during  the  recess  of  the  Senate  pre- 
sent to  the  President,  with  request  for  his  signature,  a  com- 
mission appointing  Mr.  Cox  a  civil  engineer  in  the  Navy 
under  special  act  of  March  4,  1907." 

The  power  of  the  President  under  the  Constitution  is 
*'  to  fill  up  all  vacancies  that  may  happen  during  the 
recess  of  the  Senate,  by  granting  commissions  which  shall 
expire  at  ,the  end  of  the  w^xi  session."  The  great  weight 
of  authority  is  that  in  reference  to  any  vacancy,  whether 
occurring  by  death,  resignation,  etc.,  or  by  the  creation  of 
ii  new  office  by  act  of  Congress,  Avhich  is  an  "  original 
vacancy,"  the  words  "  may  happen  "  mean  "  may  happen 
lo  exist ; ''  and  therefore,  whenever  and  however  the  va- 
cancy first  occurred,  it  may  be  filled  during  the  recess  by 
4i  temporary  appointment  under  a  commission  which  shall 
expire  at  the  end  of  the  next  session  of  the  Senate.  (12 
Op.,  455;  10  Op.,  522;  19  Op.,  201.)  The  theory  is  that 
the  President  does  not  fill  the  office  without  the  concur- 
rence of  the  Senate,  but  may  fill  the  vacancy  in  the  recess, 
yet  only  by  an  appointment  w^hich  lasts  until  the  end  of 
the  next  session.     (12  Op.,  32,  41.) 

It  is,  however,  to  be  borne  in  mind  that  under  section 
1701,  Revised  Statutes,  the  salary  or  compensation  of  a 
person  so  appointed   may  not   be  paid,  "  if  the  vacancy 
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existed  \Vhile  the  Senate  was  in  session  and  was  by  law 
required  to  be  filled  by  and  with  the  advice  and  consent  of 
the  Senate,  until  such  appointee  has  been  confirmed  by 
the  Senate/'  That  is  this  case,  of  course,  for  the  vacancy 
arose  and  existed  while  the  Senate  was  in  session,  although 
it  continues  to  exist  in  the  subsequent  recess. 

I  have,  therefore,  the  honor  to  answer  your  question  in 
the  affirmative,  pointing  out  again,  however,  that  Mr.  Cox's 
commission,  since  the  appointment  will  be  a  recess  ap- 
pointment, must  be  expressed  to  expire  at  the  end  of  the 
next  session  of  the  Senate. 
Very  respectfully, 

HENRY  M.  HOYT, 

Acthuj  Attorney-General, 

The  Secretary  of  the  Navy. 


NOTARIES  PUBLU^— SECTION  558.  GODE  OF  THE  DISTRKH' 
OF  COLUMBIA. 

The  proviso  in  the  act  of  June  29.  1906  (34  Stat,  622),  nniendluj? 
section  558  of  the  Code  of  the  District  of  Columbia,  which  pro- 
vides that  no  notary  pubiic  shall  be  authorized  to  talce  acknowl- 
edgments, etc.,  or  |)erfonn  any  official  act  in  connection  witii 
matters  in  Avhich  he  is  employed  as  counsel,  etc.,  befol'c  any  of  the 
Executive  Departments,  applies  not  only  to  local  attorneys,  but 
to  'all  notaries  who  practice  before  the  Departments. 

4 

Department  ok  Ji'stice, 

April  18,  1907. 
Sir:  I  duly  received  your  request  for  my  opinion 
whether  the  "  proviso  •'  in  the  recent  act  of  Congress  (34 
Stat,  622),  amending  section  558  of  the  Code  of  the 
District  of  Columbia  applies  to  local  notaries  only  or  to 
notaries  throughout  the  country.  Briefs  on  both  sides  of 
the  question  and  an  opinion  of  the  Assistant  Attorney- 
General  for  your  Department  accompanying  your  letter 
have  been  carefully  considered  by  me. 

Section  558  before  amendment  was  as  follows: 
"Notaries:  The  President  shall  also  have  power  to  ap- 
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point  such  number  of  notaries  public,  residents  of  said 
District,  as,  in  his  discretion,  the  business  of  the  District 
may  require." 

The  amendatory  act,  complete^  is  as  follows: 

"AN  ACT  To  amend  section  five  hundred  and  flfty-elght  of  the  Code 
of   Law   for   the   District  of   Columbia. 

"  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  ATnerica  in  Congress  assem- 
hled^  That  section  five  hundred  and  fifty-eight  of  the  Code 
of  Law  for  the  District  of  Columbia,  relating  to  notaries 
public,  be  amended  by  adding  at  the  end  of  said  section 
the  following:  'Provided^  That  the  appointment  of  any 
l^erson  as  such  notary  public,  or  the  acceptance  of  his 
commission  as  such,  or  the  performance  of  the  duties  there- 
under, shall  not  disqualify  or  prevent  such  person  from 
representing  clients  before  any  of  the  Departments  of  the 
United  States  Government  in  the  District  of  Columbia  or 
elsewhere,  provided  such  person  so  appointed  as  a  notary 
public  who  appears  to  practice  or  represent  clients  before 
any  such  Department  is  not  otherwise  engaged  in  Govern- 
ment employ,  and  shall  be  admitted  by  the  heads  of  such 
Departments  to  practice  therein  in  accordance  with  the 
rules  and  regulations  i)rescribed  for  other  persons  or  attor- 
neys who  are  admitted  to  practice  therein:  And  provided 
further^  That  no  notary  piiblic  shall  be  authorized  to  take 
acknowledgments,  administer  oaths,  certify  papers,  or  per- 
form any  oflicial  acts  in  connection  with  matters  in  w^hich 
he  is  emploiyed  as  counsel,  attornev,  or  agent  in  which  he 
may  be  m  any  way  interested  before  any  of  the  Depart- 
ments afoi'esaid.' " 

Do  the  w^ords  "  no  notary  "  in  the  last  sentence  mean  no 
notary  of  the  District  of  Columhia^  or  is  the  prohibition 
general?  This  question  is  not  altogether  free  from  diffi- 
culty. 

It  appears  probable  that  this  second  proviso  was  added 
to  the  bill  to  meet  an  objection  raised  by  the  Secretary  of 
the  Treasury  and  the  Comptroller,  which  is  thus  stated 
by  the  latter  officer : 

"  Persons  who  are  notaries  public  and  not  Government 
employees  may,  in  the  business  represented  by  them  as 
attorneys  before  the  Departments,  act  as  notaries — e.  g., 
have  executed  before  tliem  affidavits  and  powers  of  at- 
torney— in  cases  in  which  they  are  acting  as  attorneys  in 
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claims  before  the  Departments.  Such  practice,  in  my 
opinion,  would  open  the  doors  to  fraud  and  deceit." 

I  do  not  see  that  any  sufficient  reason  exists  for  limiting 
ihe  prohibition  contained  in  this  proviso  to  notaries  pul)- 
lic  of  the  District  of  Columbia;  the  practice  it  was  in- 
tended to  prevent  is  no  less  objectionable  on  the  part  of 
other  notaries  than  on  theirs.  Doubtless  the  law  was  orig- 
inally intended  to  remove  a  legal  disability  which  affected 
only  notaries  of  the  District.  But  it  must  be  remembered 
that  the  one  legislative  body,  by  one  method  of  lawmak- 
ing at  one  and  the  same  sitting,  enacts  laAvs  for  at  least 
three  different  classes  of  business  in  the  District.  It  makes 
laws  to  be  applied  by  the  Executive  Department,  situated 
in  the  District,  to  the  whole  country;  it  makes  laws  to 
regulate  the  practice  and  management  of  those  Executive 
Departments  themselves;  and  it  is  the  legislature  of  the 
District  considered  as  a  quasi  Territory.  There  is  no  con- 
stitutional or  other  legal  obstacle  to  the  embodiment  of 
laws  of  all  three  kinds  in  one  act. 

Such  being  the  case,  when  debate  or  committee  delibera- 
tion may  suggest  a  wise  and  needed  rule  of  law,  so  busy 
ji  body  as  the  Congress  may  be  unwilling  to  postpone  its 
enactment  merely  to  effect  a  logical  separation  of  sub- 
jects among  these  three  classes.  The  Senate  added  this 
final  proviso  to  the  bill  after  it  had  passed  the  House. 

The  amendatory  law  not  only  deals  with  notaries  of  the 
District,  but  also  with  the  practice  and  management  of 
the  Executive  Departments  and  with  the  relations  of 
notaries  to  that  practice. 

The  attention  of  the  Congress  being  thus  directed  to 
the  subject  of  departmental  practice,  it  seems,  to  my  mind, 
reasonable  to  believe  that  when  it  said  "  no  notary  public '' 
shall  act  as  such  in  cases  in  which  he  is  attorney  before 
any  of  the  Departments,  it  meant  what  it  said ;  that  is  to 
say,  it  intended  to  embrace  all  the  notaries  Avho  could 
practice  before  those  Departments. 

The  fact  that  the  enactment  took  the  form  of  a  proviso 
in  an  act  relating  in  other  respects  to  notaries  of  the  Dis- 
trict is  unquestionably  entitled  to  weight;  but  it  is  not 
decisive.     Had  Congress  intended  to  restrict  the  operation 
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of  the  proviso  to  notaries  of  that  District,  it  could  have 
inserted  the  word  "such"  or  some  equivalent  qualifying 
expression,  as  it  actually  did  in  the  body  of  the  act.  Not 
having  done  this,  I  feel  bound  to  assume  it  acted  advisedly 
and  intended  to  say  what  it  said  in  fact.  Therefore,  al- 
though there  may  be  room  for  a  reasonable  divergence  of 
views  in  the  premises,  I  am,  on  the  whole,  of  the  opinion 
that  the  proviso  applies  to  all  notaries  who  may  practice 
before  the  Departments. 
Respectfully. 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  the  Interior. 


COURT-MAin  lAL  —  DESKUTION  —  DISAPPROVAL     OF     SEN- 
TENCE. 

Where  the  sentence  of  a  court-martial  which  found  a  soldier  guilty 
of  desertion  was  di.sapprove<l  by  the  proper  reviewing  officer, 
lieing  deemed  inadequate,  and  the  soldier  ordere<l.  at  his  own  ex- 
I)ense,  to  join  his  regiment,  such  disapproval  oiwrated,  under 
article  104  of  the  Articles  of  War,  as  an  acquittal  of  the  charge, 
and,  as  the  term  of  enlistment  had  expired,  there  was  no  warrant 
for  ordering  him  to  further  duty.  Having  l)een  legally  tried,  he 
can  not  be  again  tried  or  any  other  sentence  imposed  for  that 
offense. 

The  disapprf:)val  of  the  sentence  of  a  properly  constituted  court- 
martial  by  the  proper  reviewing  authority  is,  in  legal  effect,  tanta- 
mount to  an  acquittal  of  the  accused  by  the  court  of  the  offense 
charged,  and  relieves  him  from  any  and  all  laibilities  to  which 
his  conviction  would  have  subjected  him. 

Article  48  of  the  Articles  of  War  applies  to  a  soldier  who  has  been 
convicted  of  desertion  or,  having  deserted,  is  restored  to  duty 
without  trial,  which  carries  with  it  an  acknowledgment  on  his 
part  of  the  fact  of  desertion,  but  does  not  apply  to  a  soldier  who. 
after  trial  and  conviction,  has  been  ordered  to  duty  after  the  sen- 
tence has  been  expressly  disapproved  by  the  proper  reviewing 
officer. 

Department  of  Justice, 

April  25,  1907. 
Sir:  I  have  the  honor  to  respond  to  the  request  in  your 

note  of  April  11,  1907,  for  an  expression  of  my  opinion 

upon  the  case  there  presented,  in  substance,  as  follows: 
On  May  11,  1908,  Private  Gustave  Liesendahl  enlisted 
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in  the  Army  to  serve  for  three  years.  On  September  14, 
1904,  he  deserted,  and  surrendered  himself  May  31,  1906, 
twenty-one  days  after  the  period  of  his  enlistment  had 
expired.  He  was  tried  by  court-martial  and  found  guilty 
upon  his  plea  of  desertion  and  was  sentenced  to  be  dishon- 
orably discharged.  The  reviewing  authority  disapproved 
the  sentence,  deeming  it  inadequate,  and  directed  that 
Private  Liesendahl  be  released  from  confinement  and  sent, 
at  his  own  expense,  to  join  his  proper  station. 

The  question  you  submit  is  this :  "  Wliether,  in  view  of 
the  virtual  acquittal  of  Private  Liesendahl  by  the  action 
of  the  reviewing  authority  in  disapproving  the  sentence, 
and  of  the  fact  that  Private  Liesendahl's  term  of  enlist- 
ment had  expired,  it  was  lawful  to  hold  him  to  duty." 

The  forty-eighth  article  of  war,  which  applies  in  this 
case,  is  as  follows: 

"  Every  soldier  who  deserts  the  service  of  the  United 
States  shall  be  liable  to  serve  for  such  period  as  shall,  with 
the  time  he  may  have  served  previous  to  his  deseiiion, 
amount  to  the  full  term  of  his  enlistment;  and  such  soldier 
shall  be  tried  by  a  court-martial  and  punished,  although 
the  term  of  his  enlistment  may  have  elapsed  previous  to 
his  being  apprehended  and  tried." 

And  article  104  provides  that — 

"  No  sentence  of  a  court-martial  shall  be  carried  into 
execution  until  the  same  shall  have  been  approved  by  the 
officer  ordering  the  court,  or  by  the  officer  commanding  for 
the  time  being." 

The  Judge- Advocate-General  of  the  Army,  following  a 
line  of  opinions  of  that  office  extending  through  a  period 
of  many  years,  has  held  in  this  case,  in  substance,  that  the 
disapproval  by  the  reviewing  authority  of  the  sentence  of 
the  court-martial,  operated  under  above  article  104  as  an 
acquittal  of  Liesendahl  of  the  charge  of  desertion,  and 
that,  as  his  term  of  enlistment  had  then  expired,  he  should 
have  been  discharged,  and  could  not  be  by  the  reviewing 
authority  ordered  to  complete  his  term  of  service  under 
above  article  48. 

The  commander  of  the  Department  of  the  East,  the  re- 
viewing anthoritv  in  this  case,  does  not  agi'ee  that  this  dis- 
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approval  of  the  sentence  of  the  court-martial  was  tanta- 
mount to  an  acquittal  of  the  accused,  and  especially  con- 
tends that,  whether  this  be  so  or  not,  he  still  had  authority 
under  this  article  48  to  order  him  back  to  complete  his 
term  of  service. 

And,  speaking  of  this  article,  you  inform  me  that  "this 
article  has  been  held  by  theAVar  Department  to  be  a  penal 
statute  and  therefore  to  l)e  strictly  construed.  The  article 
has  been  held  to  apply,  and  the  penalty  of  making  good 
the  time  lost  to  be  operative,  where  a  soldier  has  been  tried 
and  found  guilty  of  desertion,  but  not  separated  from  the 
service  in  pursuance  of  a  sentence,  or  where  a  soldier, 
having  deserted,  is  restored  to  duty  without  trial,  this 
carrying  with  it  an  acknowledgment  on  the  part  of  the 
soldier  of  the  fact  of  his  desertion  and  the  acceptance  of 
the  provision  of  the  article  of  war.'' 

And  this  is  in  accordance  with  various  opinions  of  Judge- 
Advocates-General  of  the  Army. 

I  think  it  must  l)e  considered  as  settled  law  that  where 
the  sentence  of  a  properly  constituted  court-martial  is 
expressly  disapproved  by  the  proper  reviewing  authority, 
this  is,  in  legal  effect,  tantamount  to  an  acquittal  of  the 
accused  by  the  court  of  the  offense  charged,  and  relieves 
him  from  any  and  all  liabilities  to  which  his  conviction 
would  have  subjected  him.  (13  Op.,  459;  1  Winthrop, 
Mil.  Law  and  Pro.  (2d  ed.),  p.  G90,  et  seq. ;  Dig.  Opin., 
J.  A.  G.,  pars.  G4,  1157,  2229,  2320.) 

In  13  Op.,  supra^  it  is  said  on  page  4G0: 

"  The  inquiry  then  remains,  what  is  the  effect  of  the  dis- 
approval of  the  sentence  and  the  order  thereupon  by  the 
reviewing  officer.  The  uniform  practice  of  the  Govern- 
ment seems  to  have  been  to  regard  such  action  by  the  re- 
viewing officer  as  tantamount  to  an  acquittal  by  the  court 
itself,  and  it  can  not  be  doubted  that. such  is  the  effect  of 
the  order  of  the  reviewing  officer  in  this  case.'" 

The  one  hundred  and  second  article  of  war  provides  that 
"  no  person  shall  be  tried  a  second  time  for  the  same  of- 
fense." 

Indeed,  so  absolutely  are  those  proceedings  an  acquittal, 
in  legal  contemplation,  that  they  may  be  pleaded  as  an 
r>05!m— voK  2(t— OS 1  [\ 
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acquittal  in  bar  of  a  second  trial.  (1  Winthrop,  M.  L.,  387 
and  389.)  He  has  been  none  the  less  tried  when  the  re- 
viewing authority  disapproves  the  sentence.  (1  Winthrop, 
M.  L.,  p.  389.)  And,  as  it  is  entirely  certain  that  no  power 
can,  after  that,  impose  or  execute  any  sentence  as  a  result 
of  that  trial,  it  follows  that  such  proceedings  are,  in  legal 
effect,  a  trial  and  acquittal  of  the  accused. 

But  it  is  urged  that,  even  if  this  be  so,  still  the  fort}-- 
eighth  article  of  war  authorizes  the  ordering  of  a  deserter 
to  make  good  by  service  the  time  lost  in  his  desertion ;  that 
this  is  entirely  independent  of  any  conviction  or  sentence 
for  desertion,  and  may  be  ordered  whether  the  accused 
is  tried  for  desertion  or  not ;  that  this  is  a  mere  contractual 
matter  between  the  Government  and  the  soldier,  arising 
under  his  contract  to  serve  for  a  specified  time,  and  that 
courts-martial  do  not  sit  to  pass  upon  such  civil  or  con- 
tractual questions,  and  the  decision  of  the  Comptroller  in 
12  Comp.  Dec,  328,  is  relied  upon. 

SeA'eral  answers  might  be  made  to  this  contention,  but 
a  single  one  Avill  suiRce. 

The  only  authority  for  ordering  the  man  Liesendahl  back 
to  duty  after  his  trial  and  the  disapproval  of  his  sentence 
for  desertion,  and  after  his  term  of  enlistment  has  expired, 
is  article  48  above  quoted.  But  this,  in  express  terms, 
refers  only  to  a  "  soldier  who  deserts."  But  here  the  sol- 
dier was  tried  for  and,  in  legal  effect,  acquitted  of  de- 
sertion. Therefore,  this  article  does  not  refer  to  him. 
And,  in  any  case,  before  this  provision  can  be  carried  into 
effect  after  the  soldier's  term  of  enlistment  has  expired, 
either  he  must  be  convicted  of  the  desertion  or,  having 
deserted,  he  is  restored  to  duty  without  trial,  which,  as 
you  state  in  substance,  may  be  taken  as  his  admission  of 
desertion  and  his  acceptance  of  the  provision  in  this  article. 

The  decision  of  the  Comptroller  in  12  Comp.  Dec,  328, 
is  not  believed  to  affect  the  question  here.  That  decision 
had  relation  to  the  question  whether,  by  reason  of  his  vir- 
tual acquittal  in  such  a  case  as  this,  the  pay  of  the  soldier 
continued  during  the  period  of  his  desertion.  Inasmuch 
as  the  pay  of  a  soldier  may  depend  ui)on  his  performance 
of  his  contract  of  enlistment,  it  might  be  held,  as  it  was 
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there,  that,  even  though  virtually  acquitted  of  the  crime 
of  desertion,  still,  as  he  had  performed  no  service  during 
that  time,  he  was  not  entitled  to  pay  therefor,  without  at 
all  challenging  the  conclusion  here  reached,  that  such  dis- 
approval is  a  virtual  acquittal  of  the  charge  of  desertion ; 
or  that  one  who  has  been  thus  acquitted  can  not,  after  his 
term  has  expired,  be  ordered  to  duty  under  article  48  of 
the  Articles  of  War.  The  question  of  pay  during  a  period 
of  desertion,  and  when  the  sentence  therefor  has  been  dis- 
approved, is  not  before  me,  and  I  express  no  opinion  upoa 
it. 

I  am  of  opinion  that  Private  Liesendahl  was  legally 
tried  for  the  crime  of  desertion,  and,  as  he  can  not  be  again 
tried  or  any  other  sentence  be  imposed  for  that  offense,  the 
disapproval,  by  the  reviewing  authority,  of  the  sentence 
of  the  court  that  tried  him  operated  as  his  acquittal  of  the 
charge,  and,  as  his  term  of  enlistment  had  expired,  there 
was  no  ^warrant  for  ordering  him  to  further  duty.  He 
should  have  been  discharged. 
Respectfully, 

HENRY  M.  HOYT, 
Acting  Attoimey-GeneraL 

The  Secretary  of  War. 


PRIBILOF  ISLANDS —  PELAGIC  SEALING  — AUTHORITY  OF 
AGENTS  OF  THE  DEPARTMENT  OF  COMMERCE  AND  LA- 
BOR TO  MAKE  ARRESTS. 

The  agents  of  the  Department  of  Connnerce  and  Labor  have  power 
under  section  174  of  the  act  of  March  ;^,  1899  (30  Stat.,  1280), 
upon  reasonable  ground  for  susiiecting  that  a  violation  of  the 
laws  for  the  protection  of  the  Alaska  seal  fisheries  has  occurred, 
to  search  any  vessel  within  the  :5-mlle  limit,  according  to  the 
practice  of  customs  ofllcers  when  acting  under  section  v^OHl), 
Revised  Statutes,  and  to  seize  such  vessels  and  any  property  on 
board.  They  may  also  make  arrests  of  i)erflons  on  board  such 
vessels  reasonably  believed  to  l>e  guilty  of  a  crime,  and  need  not 
previously  obtain  a  warrant. 

In  like  manner,  arrests  and  seizures  may  be  made  on  land  when 
probable  caiis»e  exists  to  l)elieve  a  criminal  oflfense  has  been 
committeil. 
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Sealskins  reasontibly  believed  to  have  been  acquire<l  as  the  fruits 

of  such  crime  may  be  seized  either  upon  land  or  at  sea  within  the 

3-mile  limit. 

Department  of  Justice, 

May  S,  1907. 

Sir:  T  have  received  your  letter  of  the  30th  ultimo  set- 
ting forth  certain  facts  and  laws  concerning  the  Pribilof 
Islands  and  fur  seals  and  asking  my  opinion,  as  follows: 

"  I  have  the  honor  to  submit  for  your  consideration  the 
fjuestion  Avhether,  under  existing  law,  and  especially  under 
section  174  of  the  act  of  March  3,  1899  (30  Stat.,  1280), 
which  reenacts  in  part  section  1957  of  the  Revised  Stat- 
utes, the  Secretary  of  this  Department  may  authorize  the 
agents  of  this  Department  charged  with  the  management 
of  the  Alaska  seal  fisheries  to  make  arrests  on  the  Pribilof 
Islands  for  violation  of  the  laws  for  the  protection  of  the 
said  fisheries.  *  *  *  Recently  these  islands  have  been 
surrounded  by  a  gi'eatly  increased  number  of  pelagic 
schooners  which  have  displayed  unusual  activity  in  taking 
seals  close  to  the  shores  of  the  islands.  In  view  of  this 
fact,  it  is  desirable  to  furnish  the  agents  with  more  ex- 
])licit  instructions  regarding  the  making  of  arrests  than 
hitherto." 

I  understand  that  you  desire  to  know  whether  section 
174  of  the  act  referred  to,  or  any  other  statute,  authorizes 
the  agents  you  mention  to  make  arrests  of  persons  and 
seizures  of  property,  esj^ecially  vessels,  for  the  purpose  of 
enforcing  the  provisions  of  law  to  which  you  call  especial 
attention,  and  if  so,  how^  and  under  what  circumstances. 
The  statutory  provisions  in  question  are — 

"  Section  1956,  Revised  Statutes  (act  March  3,  1899,  sec. 
173),  which  prohibits  the  killing,  among  other  animals,  of 
any  fur  seals  within  the  limits  of  Alaska  Territory. 

'^Section  1959,  Revised  Statutes  (act  March  3,  1899,  sec. 
176),  which  declares  the  islands  of  St.  Paul  and  St.  George 
a  Government  reservation  and  makes  it  unlawful  for  any 
person  to  land  or  remain  there  except  by  authority  of  the 
Secretary  of  Commerce  and  Labor. 

"Section  1960,  Revised  Statutes  (act  March  3,  1899,  sec. 
177),  which  makes  it  unlawful  to  kill  any  seals  on  these 
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islands  except  during  certain  months  or  by  the  use  of  fire- 
arms, etc. 

"  Section  19G1,  Revised  Statutes  (act  March  3,  1899,  sec 
178),  which  prohibits  the  killing  of  any  female  seals  oi* 
any  seals  under  one  year  of  age,  the  killing  of  seals  in  the 
water  around  the  islands  or  on  the  beaches,  cliffs,  or  rocks 
where  they  haul  up  from  the  sea  to  remain." 

Section  174  of  the  act  of  March  3,  1899,  reads  as  follows  : 

^'  That  the  collector  or  deput}'^  collectors  appointed  for 
Alaska  Territory,  and  any  person  authorized  in  writing  by 
either  of  them  or  by  the  Secretary  of  the  Treasury,  shall 
have  power  to  arrest  pei'sons  and  seize  vessels  and  mer- 
chandise liable  to  fines,  penalties,  or  forfeitures  under  this 
and  the  other  laws  extended  over  the  Territory  and  to  keep 
and  deliver  the  same  to  the  marshals." 

Section  174  above  quoted  is  identical  with  the  middle 
part  of  Revised  Statutes,  section  1957,  which  was  orig- 
inally adopted  in  18(58^  immediately  after  the  United  States 
acquired  the  Territory  of  Alaska  from  Russia. 

Section  1957  appears  in  the  Revised  Statutes  as  part  of 
a  chapter  entitled  "  Provisions  relating  to  the  unorgan- 
ized Territory  of  Alaska."  The  first  section  of  the  chap- 
ter provides  that  the  laws  of  the  United  States  relating  to 
customs,  commerce,  and  navigation  are  extended  over  the 
mainland,  islands,  and  waters  of  the  Territory.  That 
chapter  further  provides  for  the  restriction  by  the  Presi- 
dent of  the  importation  of  fire-arms  and  distilled  spirits, 
and  for  their  forfeiture  and  the  forfeiture  of  the  vessel  on 
which  they  may  be  found,  with  her  tackle,  etc.,  and  pro- 
vides a  fine  and  imprisonment  for  willfully  violating  the 
President's  regulations  upon  the  subject.  The  killing  of 
otter,  mink,  etc.,  is  forbidden  under  penalty  of  fine  and 
imprisonment  and  forfeiture  of  vessels;  and  other  sections 
of  the  chapter  forbid  the  killing  of  seals  during  certain 
months  and  the  killing  of  female  seals  under  penalty  of 
fine  and  imprisonment  and  forfeiture  of  vessels,  etc.  A 
number  of  sections  of  this  chapter  are  embodied  in  the 
criminal  code  of  Alaska  in  connection  with  section  174, 
above  quoted.  These  sections  were  chiefly  taken  from  the 
same  act  of  1808  and  an  act  of  1870. 
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It  is  unnecessary  to  inquire  whether  Congress,  by  i-e- 
taining  in  section  174  of  the  criminal  code  of  Alaska  the 
original  language,  "  fines,  penalties,  and  forfeitures  under 
this  and  the  other  laws  extended  over  the  Territory,"  in- 
tended to  authorize  agents  of  the  Treasury  to  arrest  per- 
sons and  seize  goods,  etc.,  for  all  offenses  under  that  code, 
notwithstanding  its  provisions  relating  to  arrests  by  mar- 
shals and  other  officers;  we  are  concerned  here  exclusively 
with  some  of  the  ends  originally  sought  by  Congress  when 
in  1868  and  1870  it  enacted  the  laws  of  those  years. 

The  arrests  and  seizures  then  authorized  were  to  be  made 
in  a  wild  region  where  no  legal  machinery  existed  for  ar- 
resting, bailing,  seizing,  or  trying  offenders  against  the 
laws;  and  the  succeeding  prosecutions  were  to  take  place 
in  the  far-distant  district  courts  of  California,  Oregon,  or 
Washington  under  United  States  Revised  Statutes,  section 
1957.  Such  arrests  and  seizures  by  these  agents  were  evi- 
dently authorized  by  analogy  to  the  summary  seizures  by 
customs  officers  and  other  agents  of  the  Treasury  Depart- 
ment, for  the  laws  regulating  customs  duties,  commerce, 
and  navigation  were  extended  over  the  Territory  of  Alaska 
by  the  same  act  of  1868,  which  contains  the  language  now 
found  in  section  174  of  the  act  of  1899.  It  could  not  have 
been  expected  that  warrants  would  be  obtained  before 
such  powers  should  be  exercised  in  places  so  remote  and 
unsettled.  Like  powers  have  long  been  exercised  in  the 
Indian  country  by  the  military  officers  and  Indian  agents 
under  section  2150  of  the  Revised  Statutes. 

I  find  no  reason  to  doubt  the  constitutionality  of  laws 
conferring  such  powers  when  intended  to  be  exercised  in 
wild  districts  in  which  there  exists  no  adequate  and  regular 
machinery  for  the  enforcement  of  the  law\ 

If  your  agents  reasonably  suspect  that  a  violation  of  the 
law  has  occurred,  in  my  opinion  they  have  power  to  search 
any  vessel  within  the  3-mile  limit,  according  to  the  prac- 
tice of  customs  officers  when  acting  under  section  3059  of 
the  Revised  Statutes,  and  to  seize  such  vessels  and  any 
property  aboard  in  like  manner.  They  may  also  make  ar- 
rests of  persons  on  board  such  vessels  reasonably  believed 
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to  be  guilty  of  a  crime,  and  need  not  previously  obtain  any 
warrant. 

In  like  manner,  arrests  and  seizures  may  be  made  on 
land  when  probable  cause  exists  to  believe  a  criminal 
offense  has  been  committed.  Seal-skins  reasonably  believed 
to  have  been  acquired  as  the  fruits  of  such  crime  may,  of 
course,  be  seized  either  upon  land  or  at  sea  within  the 
3-mile  limit. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 


APPOINTMENT— HOLDING     OF    TWO     OFFICES —  COMMIS- 
SIONER OF  LABOR. 

The  appointment  of  the  Commissioner  of  Labor  as  a  member  of 
the  Immigration  Commission  provided  for  by  section  39  of  the 
act  of  February  20,  1907  (34  Stat,  898,  909),  is  not  an  appoint- 
ment to  an  "  office  "  within  tlie  meaning  of  section  2  of  the  act  of 
July  31,  1894  (28  Stat,  205),  and  he  may  receive  compensation 
for  his  services  on  that  Commission  in  addition  to  the  salary' 
attaching  to  his  office  as  Commissioner  of  Labor. 

Department  of  Justice, 

May  6, 1907. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  29,  in  which  you  inform  me  that  you  have 
appointed  Commissioner  of  Labor  Charles  P.  Neill  a  mem- 
ber of  the  Immigration  Commission  provided  for  under 
section  39  of  the  act  of  February  20,  1907  (34  Stat,  898, 
909).  You  ask  my  opinion  upon  the  question  whether  or 
not  such  appointment  is  an  office  within  the  meaning  of 
the  statute  prohibiting  the  appointment  to  or  holding  of 
an  office  by  any  person  w^hile  holding  an  office  with  a  com- 
pensation of  over  $2,500,  and  whether  Commissioner  Neill 
may  be  given  additional  compensation  for  his  services  on 
the  Immigration  Commission. 

The  act  of  February  20,  1907,  creating  that  Commission 
provides  as  follows  (sec.  39) : 
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"  That  a  commission  is  hereby  created,  consistmg  of 
three  Senators,  to  be  appointed  by  the  President  of  the 
Senate,  and  three  members  of  the  House  of  Representatives,, 
to  be  appointed  by  the  Speaker  of  the  House  of  Repre- 
sentatives, and  three  persons  to  be  appointed  by  the  Presi- 
dent of  the  United  States.  Said  commission  shall  make 
full  inquiry,  examination,  and  investigation  by  sub-commit- 
tee or  otherwii-e  into  the  subject  of  immigration.  For  the 
purpose  of  said  inquiry,  examination,  and  investigation, 
said  conunission  is  authorized  to  send  for  persons  and 
papers,  make  all  necessary  travel,  either  in  the  United 
States  or  any  foreign  country,  and,  through  the  chairman 
of  the  commission  or  any  member  thereof,  to  administer 
oaths  and  to  examine  witnesses  and  papers  respecting  all 
matters  pertaining  to  the  subject,  and  to  employ  necessary 
clerical  and  other  assistance.  Said  commission  shall  re- 
port to  the  Congress  the  conclusions  reached  by  it  and 
make  such  recommendations  as  in  its  judgment  may  seem 
proper.  Such  sums  of  money  as  may  be  necessary  for  the 
said  inquiry,  examination,  and  investigation  are  hereby 
appropriated  and  authorized  to  be  paid  out  of  the  '  immi- 
grant fund,'  on  the  certificate  of  the  chairman  of  said  com- 
mission, including  all  expenses  of  the  commissioners  and 
a  reasonable  compensation,  to  he  fixed  by  the  President  of 
the  United  States,  for  those  members  of  the  commission 
who  are  not  Members  of  Congress.     *     *     *  " 

The  statute  referred  to  by  you,  which  forbids  the  hold- 
ing of  two  offices  by  persons  receiving  a  salary  of  $2,500, 
is  the  act  of  July  31, 1894  (28  Stat.,  205) ,  section  2  of  which 
l^rovides : 

"  No  person  who  holds  an  office,  the  salary  or  annual 
compensation  attached  to  which  amounts  to  the  sum  of 
two  thousand  five  hundred  dollars,  shall  be  appointed  to  or 
hold  any  other  office  to  which  compensation  is  attached,  un- 
less specially  heretofore  or  hereafter  specially  authorized 
thereto  by  law     *     *     *."' 

There  have  been  many  judicial  definitions  of  a  public 
office.  In  the  leading  case  of  IJiilted  States  v.  Ilartioellj 
G  Wall.,  385,  393,  the  Supreme  Court  said :  "An  office  is  a 
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public  station,  or  employment,  conferred  by  the  appoint- 
ment of  government.  The  term  embraces  the  ideas  of 
tenure,  duration,  emolument,  and  duties.  The  employment 
of  the  defendant  was  in  the  public  service  of  the  United 
States.  *  *  *  His  compensation  was  fixed  by  law. 
*  *  *  His  duties  were  continuing  and  permanent,  not 
occasional  or  temporary.''  This  definition  has  been  often 
cited  and  approved.  ( United  States  v.  Moore^  95  U.  S.y J62 ; 
United  States  v.  Germaine^  99  U.  S.,  511;  Hall  v.  Wis- 
consin^ 103  U.  S.,  8;  Avifmordt  v.  Iledden^  137  U.  S.,  327.) 

OflSce  has  also  been  defined  as  authority  to  exercise  a 
function  of  government,  as  implying  a  delegation  of  a  por- 
tion of  the  sovereign  power  to  the  person  filling  the  office. 
(Opinion  of  the  judges,  3  Greenl.  (Me.),  4C1;  Elia^on  v. 
Coleman^  80  N.  C,  235,  quoting  from  High  P^x.  Rem.,  sec. 
620.) 

But  the  idea  runs  through  all  the  cases  that  in  order  to 
constitute  an  office  the  employment  must  be  continuing 
and  not  temporary.  Chief  Justice  Marshall  expresses  that 
view  in  United  States  v.  Maurice^  2  Brock.,  96,  as  follows : 

"A  man  may  certainly  be  employed  *  *  ♦  without 
becoming  an  officer.  But  if  a  duty  be  a  continuous  one, 
which  is  defined  by  rules  prescribed  by  the  Government 
and  not  by  contract,  which  an  individual  is  appointed  by 
government  to  perform,  *  *  *  ;f  those  duties  continue, 
though  the  pereon  be  changed,  it  seems  very  difficult  to 
distinguish  such  a  charge  of  employment  from  an  office." 

It  was  held  by  one  of  my  predecessors  in  a  somewhat 
analogous  case  (22  Op.,  184)  that  the  word  "office"  as 
used  in  the  act  of  1894  did  not  include  the  appointment  of 
a  circuit  judge  as  commissioner  under  the  convention  of 
1896  with  Great  Britain,  concerning  claims  growing  out  of 
seizures  of  vessels  in  Bering  Sea.  Although  this  conclu- 
sion was  based  mainly  on  the  theory  that  such  an  appoint- 
ment was  not  a  constitutional  office,  it  was  also  held  that 
the  temporary  character  of  the  employment,  which  was  to 
terminate  at  the  end  of  the  examination  of  a  certain  num- 
ber of  specified  claims,  '"  withdraws  one  of  the  elements 
of  an  office  which  the  Supreme  Court  regards  as  essential." 
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In  United  States  v.  Gernvaine^  99  U.  S.,  508,  where  the 
court  found  in  the  case  of  a  surgeon  in  the  Pension  Office 
that  his  duties  were  not  continuing  and  permanent,  but 
occasional  and  intermittent,  and  that  no  regular  appropria- 
tion was  made  to  pay  his  compensation,  which  was  paid  out 
of  money  appropriated  for  paying  pensions  in  his  district, 
it  was  held  that  he  was  not  an  officer  of  the  United  States. 

Applying  these  tests  to  the  present  case,  I  think  it  must 
be  held  that  the  appointment  of  Commissioner  Neill  on  the 
Immigration  Commission  does  not  constitute  an  office  in  the 
sense  in  which  the  term  is  used  in  the  statute  under  con- 
sideration. Here  the  tenure  and  duration  are  limited  to 
the  accomplishment  of  a  specific  act.  The  commissioners 
are  to  make  an  investigation  into  the  subject  of  immigra- 
tion, and  it  is  assumed  that  their  duties  will  cease  when 
they  have  made  the  report  to  Congress  contemplated  by  the 
act.  Thus  the  employment  is  not  permanent  and  continu- 
ous. Nor  is  their  compensation  fixed  by  law;  as  in  the 
Germaine  case,  no  regular  appropriation  is  made  for  that 
purpose,  but  they  are  to  be  paid  out  of  the  ''  immigrant 
fund  "  on  the  certificate  of  the  chairman  of  the  commission, 
the  President  to  fix  a  "  reasonable  compensation." 

I  therefore  answer  your  inquiry  by  advising  you  that, 
in  my  opinion.  Commissioner  Neill's  appointment  as  a  mem- 
ber of  the  Immigration  Commission  is  not  an  office  within 
the  meaning  of  section  2  of  the  act  of  1894,  and  that  he  may 
receive  compensation  for  his  services  on  said  commission  in 
addition  to  the  salary  attaching  to  his  office  as  Commis- 
sioner of  Labor. 

Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 


MEXICAN   BOUNDARY— DIVERSION   OF   THE   KIO   GRANDE. 

The  authority  of  the  International  Water  Boundary  Commission, 
under  the  convention  of  1889  (2(5  Stat,  1512)  with  Mexico,  is 
restricted  to  the  determination  of  questions  resi)ecting  the  bound- 
ary alone,  and  does  not  extend  to  the  adjudication  of  private 
rights  and  liabilities. 
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The  Oomniissiou  haviug  found  that  the  Americau  Rio  Grande  Laud 
and  Irrigation  Company,  by  the  construction  of  its  works,  which 
changed  tlie  channel  of  the  Rio  Grande  at  a  point  forming  the 
lH)undary  line  between  the  United  States  and  Mexico,  violate 
the  stipulations  of  that  treaty,  the  judgment  is  binding  upon  both 
countries,  and  the  Commission  is  functus  officio  as  regards  the 
carrying  into  efifect  of  their  decision. 

The  Federal  statutes  (sec.  503,  Rev.  Stat,  and  act  of  August  13, 
1888,  sec.  1 ;  25  Stat,  48.S)  provide  a  right  of  action  and  a  forum 
to  citizens  of  Mexico  who  have  been  injured  by  the  action  of  the 
irrigation  company. 

It  Is  the  duty  of  the  United  States  to  vindicate  the  Injury  done  to 
Mexico  regarding  the  boundary  line,  and  to  that  end  the  United 
States  may  proceed  by  bill  in  equity  to  obtain  mandatory  relief 
in  some  appropriate  form  to  compel  the  restoration  of  the  status 
quo  ante. 

Opinion  of  Attorney -General  Harmon  (21  Op.,  274)  distinguished. 

Department  of  Justice, 

May  16,  1907. 

Sir  :  Your  letter  of  April  20  submits  certain  findings  of 
the  International  Water  Boundary  Commission,  and  re- 
quests my  opinion  as  to  whether  or  not  the  present  statu- 
tory provisions  enable  the  findings  of  the  Commission  to  be 
given  effect. 

The  Commission  investigated  a  complaint  by  the  Mexi- 
can authorities  in  relation  to  the  diversion  of  the  waters 
of  the  Rio  Grande  by  the  American  Rio  Grande  Land  and 
Irrigation  Company  on  the  American  side  near  Horcon 
ranch,  Mexico,  and  found : 

"  That  the  said  American  Rio  Grande  Land  and  Irriga- 
tion Company  did  wrongfully  and  knoAvingly  cause  a 
change  in  the  current  channel  of  the  Rio  Grande  where  it 
constituted  the  boundary  line  between  the  United  States 
of  Mexico  and  the  United  States  of  America,  by  artificial 
means,  and  in  direct  violation  of  Article  III  of  the  con- 
vention of  November  12,  1884,  between  the  two  govern- 
ments, and  if  said  Article  III  is  applied,  the  change  in  the 
running  channel  of  the  river  produces  no  alteration  of  the 
boundary  line,  which  still  continues  in  the  old  bed  of  the 
river. 

"  The  Commissioners  are  of  opinion  that  indeiimity 
should  be  made  for  this  wrong,  but  they  do  not  under- 
stand that  the  treaties  under  which  it  was  organized  and 
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under  which  this  investigation  was  conducted  confers  upon 
it  jurisdiction  over  the  title  to  land,  damage  to  property, 
the  control  of  riparian  rights,  or  the  enforcing  of  repara- 
tion for  wrongs  by  offenders  for  changing  the  chasnel  of 
the  river  where  it  constitutes  the  boundary." 

The  boundary  convention  of  1889  with  Mexico  gives  to 
the  International  Boundary  Commission  exclusive  juiiisdic- 
tion  to  decide  the  differences  and  questions  growing  out  of 
natural  or  artificial  changes  in  the  beds  of  the  Rio  Grande 
and  Colorado  rivers  where  they  form  the  boundary  line 
between  the  United  States  and  Mexico.  The  authority  of 
the  Commission  under  that  treaty  is  restricted  to  the  de- 
termination of  questions  respecting  the  boundary  alone, 
and  does  not  extend  to  the  adjudication  of  private  rights 
and  liabilities.  The  Commission  has  found  here,  within 
its  jurisdiction,  that  the  American  Rio  Grande  Land  and 
Irrigation  Company,  by  the  construction  of  its  works 
changing  the  channel  of  the  river,  violated  the  stipula- 
tions of  that  treaty,  which  refers  to  and  incorporates  the 
stipulations  of  earlier  treaties. 

Both  Commissioners  having  agreed  to  this  finding  or  de- 
cision, their  judgment  is  binding  upon  both  countries  by. 
the  express  provision  of  Article  VIII  of  that  treaty. 
Manifestly  the  Commission  is  functus  officio  in  this  matter, 
and  the  question  is,  how  can  their  decision  be  carried  into 
effect? 

The  question  of  suspending  the  construction  of  pro- 
hibited works,  which  is  authorized  and  directed  by  the 
treaty,  dm»s  not  arise  here,  because  it  api)ears  from  the 
report  of  the  joint  engineers  that  the  work  had  progressed 
so  far  as  to  be  beyond  control. 

As  to  indemnity  for  injuries  which  may  have  been  caused 
to  citizens  of  Mexico,  I  am  of  opinion  that  existing  statutes 
provide  a  right  of  action  and  a  forum.  Section  563,  Re- 
vised Statutes,  claust^*  16,  gives  to  district  courts  of  the 
United  States  jurisdiction  ''  of  all  suits  brought  by  any 
alien  for  a  tort  only  in  violation  of  the  law  of  nations  or  of 
a  treaty  of  the  United  States."  The  act  of  August  13, 
1888,  amending  and  superseding  earlier  laws  (25  Stat., 
433,   sec.    1),   gives   to   the   circuit   courts   of   the    United 
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States  "  original  cognizance,  concurrent  with  the  courts 
of  the  several  States,  of  all  suits  of  a  civil  nature  at  coni- 
iflBOQ  law  or  in  equity  *  *  *  i^  which  there  shall  be 
*  *  *  a  controversy  between  citizens  of  a  State  and  for- 
eign states,  citizens,  or  subjects,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  aforesaid  [$2,000]." 

I  repeat  that  the  statutes  thus  provide  a  forum  and  a 
right  of  action.  I  can  not,  of  course,  undertake  to  say 
whether  or  not  a  suit  under  either  of  the  foregoing  statutes 
would  be  successful.  That  would  depend  upon  whether  the 
ili version  of  the  water  was  an  injury  to  substantial  rights 
of  citizens  of  Mexico  under  the  principles  of  international 
law  or  by  treaty,  and  could  only  be  determined  by  judicial 
decision.  In  a  case  where  the  diversion  of  water  for  irri- 
gation occurred  within  the  United  States  above  the  point 
where  the  Rio  Grande  becomes  the  international  boundary, 
Attorney-(ieneral  Harmon  held  that  the  United  States  is 
under  no  obligation  or  liability  by  treaty  or  the  ^jrinciples 
of  international  law,  but  he  did  not  consider  a  diversion,  as 
liere,  where  the  river  is  the  boundary,  nor  the  liability  of 
])rivate  parties  in  such  case. 

As  to  the  public  tort,  so  to  speak — that  is,  the  injury  to 
Mexico  in  respect  to  the  boundary  line  by  changing  the 
channel  of  the  river — I  incline  to  the  view  that  a  treaty  of 
the  United  States,  which  is  part  of  the  supreme  law  of  the 
land,  having  been  violated,  a  remedy  exists  to  redress  that 
wrong.  The  United  States  owes  the  duty  and  has  the  right 
of  vindicating  the  treaty.  It  can  hardly  be  doubted  that 
in  a  proper  case  calling  for  prevention  the  United  States 
may  proceed  by  bill  in  equity  to  obtain  an  injunction,  and 
that  in  a  case  like  the  present,  where  the  prohibited  thing 
lias  been  done,  the  United  States  may  proceed  in  the  same 
way  to  obtain  mandatory  relief  in  some  appropriate  form 
to  compel  the  restoration  of  the  ntatiiH  quo  ante.  I  find 
provision  for  this  course  in  the  act  of  I8S8,  already  referred 
to.  That  act  gives  jurisdiction  to  the  circuit  courts  of  the 
United  States  of  all  suits  of  a  civil  nature  at  common  law 
*  or  in  equity  in  which  the  United  States  are  plaintiffs  or 
petitioners.     I  am  of  the  opinion   that  the  limitation  of 
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jurisdictional  amount  in  that  act  does  not  apply  to  such 
suits. 

Whether,  in  view  of  all  the  circumstances  and  the  effect 
upon  the  various  Mexican  as  well  as  American  interests 
involved,  it  is  wise  or  expedient  for  the  United  States  to 
file  a  bill  against  the  offending  corporation  to  compel  the 
restoration  of  the  river  channel  as  it  was  is  not  a  matter 
for  me  determine,  although  it  is  undoubted  that  the  ques- 
tion whether  legal  proceedings  should  actually  be  under- 
taken is  finally  referable  to  me.  Awaiting  an  expression 
of  your  views  upon  this  point,  I  have  the  honor  to" remain, 
Very  respectfully, 

'  CHARLES  J.  BONAPARTE. 

The  Secretary  of  State. 
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The  three  yenrB'  limitation  as  to  transfers  in  the  Executive  Depart- 
ments, prescribed  by  section  5  of  tlie  a[)propriation  act  of  June 
22,  1906  (34  Stat.,  38J),  449),  does  not  apply  to  employees  and 
8ul)ordinates  In  post-oftiees,  pension  agencies,  customs-houses,  ord- 
nan<!e  establishments,  sub-treasuries,  navy-yards,  and  quartermast- 
ers* establishments. 

The  language  of  that  act  Imports  that  the  r)ersons  to  which  it  applies 
are  actually  in  the  Departments  at  the  seat  of  government,  or  that 
the  performance  of  duties  away  from  such  Departments  is  by 
direct  orders  from  and  under  supervision  by  those  Departments. 

'I'he  rule  laid  down  by  Attorney -General  Devens  in  15  Op..  2«2,  2«7, 
as  to  what  bureaus  and  oftices  may  be  deemed  bureaus  and  offices 
in  any  of  the  Executive"  Departments,  approved  and  held  appli- 
cable.  • 

Although  debates  In  (^ongress  are  not  appropriate  sources  of  in- 
formation from  which  to  discover  the  meaning  of  an  act  of  Con- 
•  gnsss,  yet  the  Supreme  Court  has,  on  occasion,  examined  th<» 
reports  of  committees  of  either  House  with  a  view  to  determining 
the  s(t)pe  of  statutes  passed  on  the  strength  of  such  reports. 
(United  /States  v.  Binns,  194  U.  S.,  48(5,  495.) 

Department  of  Justice, 

.Vay  17,  1907, 
Sir:  I  have  the  honor  to  acknowledge  receipt,  by  refer- 
ence from  you,  of  tlie  request  of  the  Civil  Service  Commis- 
sion for  my  opinion  on  the  effect  of  section  o  of  the  legis- 
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lative,  executive,  and  judicial  act  approved  June  22,  190(). 
(34  Stat,  389,  449.) 

This  section  reads  as  follows : 

"  It  shall  not  be  lawful  hereafter  for  any  clerk  or  other 
employee  in  the  classified  service  in  any  of  the  Executive 
Departments  to  be  transferred  from  one  Department  to 
another  Department  until  such  *clerk  or  other  employee 
shall  have  served  for  a  term  of  three  years  in  the  Depart- 
ment from  which  he  desires  to  be  transferred." 

In  an  opinion  construing  this  section,  submitted  to  you 
under  date  of  March  29  last  {ante^  p.  209),  I  advised  you, 
(1)  that  clerks  or  other  employees  actually  on  duty  at  the 
seat  of  government  in  any  one  of  the  nine  Departments 
referred  to  in  section  158,  Revised  Statutes,  as  amended, 
were  within  the  prohibition  of  the  statute;  (2)  that  clerks 
and  other  employees  under  the  immediate  control  of  the 
Departments  mentioned  above,  even  if  employed  usually  or 
invariably  outside  the  City  of  Washington,  were  also  within 
the  prohibition  of  the  act ;  and  (3)  that  the  Interstate  Com- 
merce Commission,  the  Civil  Service  Commission,  the  Isth- 
mian Canal  Commission,  the  Philippine  Commission,  and 
certain  other  governmental  agencies,  which  I  enumerated, 
were  not  attached  to  any  Department  within  the  meaning 
of  the  act  quoted,  and  that  employees  could  be  transferred 
to  or  from  these  offices  without  regard  to  the  three  year 
restriction. 

The  Civil  Service  Commission  now  asks  for  a  supple- 
mental opinion  as  to  whether  this  section  applies  to  persons 
in  the  classified  service  in  offices  under  the  supervision  of 
one  of  the  nine  Executive  Departments,  but  established  and 
located  outside  such  Departments.  As  examples  of  the 
classes  of  persons  referred  to,  the  Commission  instances 
employees  and  subordinates  in  post-offices,  pension  agencies, 
custom-houses,  ordnance  establishments,  sub-treasurie.s, 
navy-yards,  and  quartermasters'  establishments. 

In  the  opinion  which  has  been  followed  for  thirty  years 
as  laying  down  the  proper  rule  for  executive  guidance, 
Attorney-General  Devens  said  (15  Op.,  262,  267)  : 

"  The  several  Executive  Departments  are  by  law  estab- 
lished at  the  seat  of  government;  they  have  no  existence 
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eJsewhere.  Only  those  bureaus  and  offices  can  be  deemed 
bureaus  and  offices  in  any  of  these  Departments  which  are 
constituted  such  by  law  of  its  organization.  The  Depart- 
ment, with  its  bureaus  or  offices,  is  in  the  contemplation  of 
the  law  an  establishment  distinct  from  the  branches  of  the 
public  service  and  the  offices  thereof  which  are  under  its 
supervision.  Thus,  the  office  of  postmaster,  or  of  collector 
of  internal  revenue,  or  of  pension  agent,  or  of  consul,  is  not 
properly  a  Department  office — not  an  office  hi  the  Depart- 
ment having  supervision  over  the  branch  of  the  public  serv- 
ice to  which  it  belongs.  True,  an  official  relation  exists  here 
between  the  office  and  the  Department,  one,  moreover,  of 
subordination  of  the  former  to  the  latter;  but  this  does  not 
make  the  office  a  part  of  the  Department." 

While  this  opinion,  as  I  have  pointed  out  in  my  former 
commiuiication  to  you  above  referred  to,  does  not  apply  to 
special  agents,  inspectors,  etc.,  who  in  contemplation  of 
law  are  part  of  the  Department  proper,  it  obviously  has 
application  to  the  various  classes  mentioned  in  the  letter  of 
the  Civil  Service  Conmiission. 

While  Attorney-General  Devens  was  discussing  the  right 
to  use  franked  envelopes,  and  we  are  here  concerned  with 
the  subject  of  transfers  in  the  classified  service,  it  seems 
clear  that  the  reasons  which  led  to  the  ruling  I  have  quoted 
are  applicable  here. 

The  section  now  under  consideration,  as  has  been  ob- 
hcrved,  was  a  provision  in  the  legislative,  executive,  and 
judicial  act  approved  June  22,  1906.  In  the  course  of  the 
debate  in  the  House  a  criticism  was  made  that  the  bureaus 
of  every  Department  of  the  Government  were  competing 
against  each  other  by  offering  to  clerks  an  increase  of 
wages  to  come  from  one  Department  to  another.  Mr. 
Tawney,  chairman  of  the  committee  reporting  the  bill,  said : 

"  If  the  gentleman  will  permit  me,  if  he  has  read  this  bill 
he  has  observed  that  the  committee  has  reported  a  provi- 
sion for  the  accomplishment  of  that  identical  purpose  by 
prohibiting  the  transfer  from  one  Department  to  another 
Department  until  the  clerk  desiring  the  transfer  has  served 
at  least  three  years  in  the  Department  from  which  he  de- 
sires to  be  transferred.''  (Cong.  Rec,  vol.  40,  part  4,  p. 
n028.  Xm\\  Cong.,  1st  sess.) 
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In  the  case  of  United  States  v.  BinuH  (194  U.  S.,  486, 
495),  the  court,  speaking  through  Mr,  Justice  Brewer,  said : 

'•  *  *  *  WTiile  it  is  generally  true  that  debates  in  Con- 
gress are  not  appropriate  sources  of  information  from 
which  to  discover  the  meaning  of  the  language  of  a  statute 
passed  by  that  body,  ♦  *  *  yet  it  is  also  true  that  we 
have  examined  the  reports  of  the  committees  of  either 
body  with  a  view  of  determining  the  scope  of  statutes 
passed  on  the  strength  of  such  reports." 

The  statement  of  the  chairman,  explaining  the  purpose 
of  the  legislation,  was  really  the  report  of  the  committee 
within  the  spirit  of  the  rule  here  laid  down.  The  mean- 
ing of  the  statute  was  definitely  declared.  By  the  specifi- 
cation of  clerk  it  would  seem  that,  prinuirily,  the  inten- 
tion of  the  legislature  was  to  discourage  and  render  more 
difficult  the  transfers  of  persons  in  clerical  positions  from 
one  Department  to  another,  and  that  the  general  words 
"  other  employee ''  were  inserted  to  prevent  a  possible  fail- 
ure to  accomplish  the  purpose  sought.  Be  that  as  it  may, 
the  limitation  of  the  statute  as  to  persons  was  advisedly 
made.  These  persons  must  be  in  the  classified  service  in 
the  Executive  Departments.  This  language  imports  that 
the  persons  are  actually  in  the  Departments  at  the  seat  of 
Government  or  that  the  performance  of  duties  away  from 
the  Departments  is  by  direct  orders  from  the  supervision 
by  the  Departments  at  the  seat  of  Goverimient. 

These  views  are  in  full  accord  with  my  previous  opinion, 
and  I  think  the  extent  of  that  opinion  should  not  be  en- 
larged. They  are  based  upon  well-settled  rules  of  con- 
struction, and  there  appears  to  be  no  ambiguity  in  the  terms 
of  the  statute. 

Answering  your  inquiry  specifically,  then,  I  am  of  opin- 
ion that  the  three-year  limitation,  as  to  transfei*s,  of  sec- 
tion 5  of  the  appropriation  act  of  June  22,  1906,  does  not 
apply  to  persons  referred  to  in  the  communication  of  the 
Commission  or  to  persons  occupying  similar  positions. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  PREsn)ENT. 

(MhllK)-  voi.2a— <)S 17 
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AREAS    OF   FORBIDDEN    ANCHORAGE— AUTHORITY    TO 
ESTABLISH. 

There  is  no  general  authority  under  existing  law  conferred  on  any 
Executive  Department  to  establish  areas  of  **  forbidden  anchor- 
age" in  tlie  harbors  of  the  United  States. 

A  criminal  statute  (act  of  July  7,  1808,  30  Stat.,  717),  which  pun- 
ishes willful  or  malicious  injury  to  the  harbor-defense  system  of 
the  United  States  and  intentional  violation  of  any  regulation  of 
the  War  Department  respecting  the  same,  can  not  be  tali;en  as  a 
grant  of  power  to  make  regulations  on  the  subject  in  question^ 
however  important  and  desirable  such  regulations  may  be. 

The  Attorney-General  concurs  in  the  view  that  general  legislation 
by  Congi*ess  is  ue<!essary  for  the  protection  of  submarine  cables 
connecting  the  several  military  stations  in  the  various  fortified 
harbors  of  the  United  States. 

Department  of  Justice, 

May  24.,  1907. 

Sir:  I  am  in  receipt  of  your  note  of  May  16,  1907,  in 
which  you  refer  me  to  five  acts  of  Congress  authorizing  the 
Secretary  of  War  and  the  Secretary  of  Commerce  and 
Labor,  respectively,  to  establish  anchorage  regulations  in 
the  localities  named  in  said  acts.     Those  acts  are: 

"  The  act  of  May  16,  1888,  for  New  York  Harbor,  ex- 
tended in  the  act  of  March  3,  1899,  to  include  Kill  van 
KuU,  Newark  Bay,  xVrthur  Kill,  and  Raritan  Bay; 

"  The  act  of  February  6,  1893,  for  Chicago  Harbor  and 
the  waters  of  Lake  Michigan  adjacent  thereto; 

"  The  act  of  June  6,  1900,  for  Kennebec  River,  near 
Bath,  Me. ;  and 

"  The  act  of  April  26,  1906,  for  St.  Marys  River  and 
other  channels  connecting  the  (Jreat  Lakes." 

You  state  that  in  the  matter  of  the  protection  of  sub- 
marine cables  connecting  the  several  military  stations  in 
the  various  fortified  harboi*s  of  the  United  States  it  is 
important  that  areas  of  '*  forbidden  anchorage  "  should  be 
established  to  cover  them,  and  you  request  to  be  advised 
whether,  beyond  such  specified  acts,  "  under  existing  law 
there  is  any  general  authority  conferred  on  any  Executive 
Department?  to  establish  areas  of  "  forbidden  anchorage '  in 
the  harbors  of  the  TJnited  States." 
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The  acts  cited  give  authority  to  define  and  establish 
anchorage  grounds  in  the  waters  specified,  to  adopt  suit- 
able rules  and  regulations  in  relation  thereto,  and  to  take 
all  necessary  measures  for  the  proper  enforcement  of  such 
rules  and  regulations.  Congress  has  not  enacted  any  gen- 
eral legislation  of  this  character,  and  the  fact  that  legisla- 
tion for  particular  localities  has  been  enacted  excludes  the 
idea  that  a  general  power  in  the  matter  may  be  implied  ,or 
deduced  from  other  powers  conferred  upon  the  Executive 
Departments. 

The  act  of  February  29,  1888  (25  Stat.,  41),  protects  sub- 
marine cables  through  civil  and  criminal  liability  for  in- 
juries to  the  same,  in  pursuance  of  the  convention  of  March 
14,  1884  (24  Stat,  989),  w-hich  obviously  relates  to  inter- 
national cables  only.  Tlie  act  of  1888  (sec.  12)  is  re- 
stricted to  cables  to  which  the  convention  applies,  although 
it  embraces  injuries  (sec.  13)  within  as  well  as  outside  the 
territorial  waters  of  the  United  States.  It  would  seem 
clear  that  the  act  does  not  relate  to  domestic  Government 
cables  maintained  in  connection  with  military  stations  in 
fortified  harbors,  and  at  all  events  the  act  furnishes  no 
authority  for  establishing  anchorage  areas  "  for  the  protec- 
tion of  cables  or  any  other  United  States  interests." 

The  act  of  July  7,  1898  (30  Stat,  717),  enacted  for  the 
protection  of  harbor  defenses  and  fortifications,  punishes 
willful  or  malicious  injury  to  the  harbor-defense  system  of 
the  United  States  and  intentional  violation  of  any  regula- 
tion of  the  War  Department  respecting  the  same.  But,  for 
the  reasons  already  given,  it  is  plain  that  this  criminal 
statute  can  not  be  taken  as  a  gi*ant  of  power  to  make  regu- 
lations on  the  subject  in  question,  however  important  and 
desirable  such  regulations  may  be. 

I  concur,  therefore,  in  your  view  that  it  is  necessary  to 
procure  general  legislation  along  the  lines  of  the  special 
legislation  referred  to,  and  I  have  the  honor  to  answer  your 
inquiry  in  the  negative. 
Very  respectfully, 

^  CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 
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CIVIL    SERVICE— ELIGIBILITY— MEMBERS    OF    THE    SAME 

FAMILY. 

Ibe  Civil  Service  Couimission  can  not  refuse  to  examine  an  appli- 
cant upon  the  ground  that  he  may  subseciueutly  l)e  disciualifietl 
for  apix)Intment  under  section  9  of  the  civil-servic»e  act  of  January 
16,  1883  (22  Stat,  400).  hut  it  may  inform  ixirsons  to  whom 
appointments  could  not  he  tendered  at  the  time  of  examination 
that  unless  the  disahility  is  removed  before  their  names  are 
reached  for  certification,  they  can  not  be  certified. 
The  Commission  is  authorized  and  re(iuired  to  withhold  from 
certification  the  name  of  any  person  where  two  or  more  members 
of  the  same  family  are  already  in  the  public  service  under  the 
civil-service  act. 
Congress  proba!)ly  intended  that  all  questions  in  regard  to  eligi- 
bility under  the  civil-service  law  should  be  decided  by  tlie  Com- 
mission. 

Depart3ient  of  Jl  stice, 

May  2'),  1907, 
Sir:  I  have  the  honor  to  acknowieuge  receipt  of  your 
letter  of  May  22,  requesting  me  to  answer  the  query  con- 
tained in  the  letter  of  the  Civil  Service  Commission,  ad- 
dressed to  you  under  date  of  May  20,  in  regard  to  the  effect 
of  section  9  of  the  civil-service  act.  (22  Stat.,  406.) 
This  section  reads  as  follows: 

"  That  whenever  there  are  already  two  or  more  members 
of  a  family  in  the  public  service  in  the  grades  covered  by 
this  act,  no  other  memter  of  such  family  shall  be  eligible 
to  appointment  to  any  of  said  grades." 

In  an  opinion  dated  June  12,  1883  (17  Op.,  554),  Attor- 
ney-General Brewster  held  that  the  Commission  could  not 
refuse  to  examine  a  person  otherwise  qualified  on  the 
ground  that  there  was  already  a  member  of  the  family  of 
such  applicant  in  the  public  service.  In  passing  upon  this 
question  the  follo>ving  language  was  used: 

"  The  disabilit}'  in  question  is  a  fluctuating  one,  material 
only  as  regards  *  appointment.'  The  state  of  things  which 
creates  it  may  exist  at  examination  and  disappear  before 
appointment,  or,  vice  versa,  be  nonexistent  at  examination 
and  yet  have  arisen  at  appointment." 

With  so  much  of  the  opinion  as  passes  u])on  the  point 
necessary  to  the  determination  of  the  question  under  dis- 
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cussion,  I  find  myself  in  entire  accord.  It  seems  to  me 
clear  that  the  Commission  can  not  refuse  to  examine  an 
applicant  on  the  ground  that  such  applicant  may  subse- 
quently be  disqualified  for  appointment  under  section  9  of 
the  act. 

While  this  is  undoubtedly  true,  I  can  not  agree  that  the 
enforcement  of  this  section  is,  under  the  law,  to  be  left  to 
the  appointing  power  alone.  The  civil-service  act  pro- 
vided a  comprehensive  scheme  for  determining  the  relative 
merit  and  fitness  of  certain  classes  of  persons  applying  for 
positions  in  the  public  service.  It  authorized  the  Presi- 
dent to  extend  the  classification  from  time  to  time  as  he 
might  see  fit,  and  to  promulgate  such  rules  as  might  be 
necessary  for  carrying  the  act  into  effect.  It  further  cre- 
ated a  Commission  of  three  members,  which  was  charged 
with  the  duty  of  assisting  the  President  in  preparing  the 
rules  which  w^ere  to  provide  for  open  competitive  examina- 
tions. The  general  management  of  these  examinations 
has  been,  by  every  set  of  rules  promulgated  in  accordance 
with  this  provision,  vested  wholly  in  the  Commission.  The 
whole  object  of  the  Commission's  existence  is  to  determine 
who  shall  be  eligible  for  appointment  to  positions  in  the 
(lovernment  service.  Its  duty,  among  other  things  under 
the  rules,  has  been  to  certify  the  first  four,  and  in  later 
years,  the  first  three,  names  from  an  appropriate  register 
of  eligibles,  to  the  appointing  officer  who  might  make  a 
requisition  upon  it.  It  has  no  more  right  to  certify  the 
name  of  a  person  disqualified  under  section  9,  than  to  cer- 
tify a  person  habitually  using  intoxicating  beverages  to 
excess,  and  thus  disqualified  under  section  8  of  the  act. 

I  am  of  opinion,  then,  that  the  Civil  Service  Commission 
is  authorized  and  required  to  withhold  from  certification 
the  name  of  a  person,  two  or  more  of  the  members  of  whose 
family  are  already  in  the  public  service  under  this  act. 

Good  faith  requires  that  the  fullest  information  shall  be 
imparted  to  all  applicants  for  examination.  That  being 
so,  it  is  clearly  proper  for  the  Civil  Service  Commission, 
while  examining  persons  to  whom  appointments  could  not 
be  tendered  at  the  time  of  examination,  to  inform  such 
persons  that  unless  the  disability  is  removed  l:)efore  their 


262     Pure-Food  Lam—  Wh ishy— Ethyl  Alcohol— Blend. 
names  are  reached  for  certification,  their  names  can  not  be 

4 

certified. 

This  answers  the  question  asked  by  the  Civil  Service 
Commission.  I  might  add  that  the  practical  advantages 
of  the  rule  I  have  laid  down,  make  it  appear  likely  that 
Congress  intended  that  all  questions  in  regard  to  eligibility 
should  be  decided  by  the  Commission,  which  has  a  complete 
record  of  all  persons  in  the  service  and  can,  by  reference 
to  its  own  files,  easily  and  expeditiously  decide  any  ques- 
tion of  this  kind. 

The  appointing  officer,  on  the  other  hand,  has  no  satis- 
factory method  of  determining  whether  a  person  certified 
has  oi*  has  not  near  relatives  in  the  service. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 
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Opinion  of  April  10,  1907  (ante,  p.  210),  as  to  the  construction  of 
section  8  of  the  act  of  June  10,  1900  (34  Stat,,  768),  linowu  as 
the  pure-food  law,  reconsidered  and  reaffirmed. 

The  primary  aim  of  this  law  was  to  secure  an  accurate  and  servicMj- 
able  nomenclature  for  articles  of  food,  and  its  construction  is, 
therefore,  governed  by  rules  in  some  respects  different  from  those 
applicable  to  statutes  passed  wholly  for  different  purposes,  as, 
for  example,  laws  imposing  duties  on  imports. 

Congress  must  be  presumed  to  have  legislated  with  reference  to 
well-established  processes  in  the  manufacture  and  sale  of  dis- 
tilled spirits,  and  according  to  such  practice,  "  straight  '*  whisky 
w^as  mixed  only  with  two  substances  besides  mere  coloring  and 
flavoring  materials,  namely,  with  "straight"  whisivy  of  another 
kind  and  with  ethyl  alcohol. 

The  evident  intent  of  the  statute  was  to  confine  the  use  of  the  word 
**  blend  "  to  one  kind  of  mixture  and  to  forbid  its  use  for  another: 
and  since  such  mixture  innst  be  either  composed  of  two  dlfferenl 
kinds  of  whisky,  or  of  whisky  with  one  other  substance  generally 
mixed  with  it,  namely,  ethyl  alcohol,  it  is  clear  that  Congress 
intended  to  deny  the  designation  "  blend  "  to  a  mixture  of  whisky 
and  ethyl  alcohol. 

Ethyl  alcohol  can  not.  for  the  purposes  of  the  pure-food  law,  be  con- 
sidered to  be  a  "  like  su!>stance  "  to  whisky. 
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The  proper  deflnition  of  the  word  **  whisky,"  for  this  piirix)se,  i»  a 
question  of  Inw,  and  the  term  is  to  be  given  its  ordinary  signifi- 
cance as  a  word  of  everyday  speech,  and  should  not  be  understood 
in  any  commercial  or  scientific  sense. 

Department  ok  Jx'stice, 

May  20,  1907. 

Sir:  In  accordance  with  your  instructions,  I  gave  a  hear- 
ing on  Wednesday,  May  15,  to  persons  desiring  to  submit 
to  the  Department  criticism  or  other  comment  on  my  opin- 
ion of  April  10  last  past  as  to  the  construction  of  section 
8  of  the  act  approved  June  30,  1906,  and  generally  known 
as  the  pure-food  law.  About  thirty  persons  appeared  on 
this  occasion  and  a  number*  of  oral  arguments  were  pre- 
sented, some  critical  and  some  approbatory  of  the  opinion 
in  question.  At  the  conclusion  of  this  argument  I  an- 
nounced my  willingness  to  receive  and  consider  any  matters 
in  writing  which  might  be  submitted  to  me  touching  its 
subject-matter,  and,  in  response  to  several  requests  for  a 
further  hearing,  stated  that  I  would  give  these  requests 
due  consideration  and  announce  later  whether  I  saw  any 
sufficient  reason  to  comply  with  them.  As  heretofore  stated 
to  you  verbally,  I  do  not  think  any  useful  purpose  would 
be  served  by  another  oral  argument,  and,  with  your  ap- 
proval, I  have  therefore  announced  that  in  this  respect 
the  matter  must  be  considered  closed.  I  received  a  large 
number  of  written  communications  from  various  persons 
commenting  on  the  opinion  in  question,  and  I  have  care- 
fully considered  all  of  them.  I  find  no  reason  to  withdraw 
the  said  opinion  or  to  modify  it  in  any  respect,  and  I 
respectfully  report  that,  in  my  judgment,  this  opinion  cor- 
rectly states  the  law  on  the  subject  to  which  it  relates.  As 
a  matter  of  courtesy,  however,  to  the  gentlemen  who  have 
favored  me  with  their  views,  arid  to  remove  some  misappre- 
hensions which  seem  to  exist  respecting  the  opinion  in 
question,  I  think  it  appropriate  to  further  consider  in  this 
final  report  some  of  the  questions  discussed  at  the  oral 
hearing  and  in  the  written  communications  hereinl)efore 
stated.  ^ 

It  seems  to  be  thought  by  some  of  the  critics  of  the  opin- 
ion heretofore  rendered  that  I  considered  myself  bound  by 
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the  definition  of  ''  whisky  "  adopted  by  the  Department  of 
Agriculture  and  contained  in  the  papers  heretofore  sub- 
mitted to  me,  and  therefore  that  the  correctness  of  the 
opinion,  in  so  far  as  this  depended  upon  an  accurate  defini- 
tion of  the  word  in  question,  would  be  successfully  im- 
peached by  showing  an  error  on  the  part  of  the  said  Depart- 
ment in  its  said  definition.  This  view  misapprehends  the 
purport  of  the  opinion.  In  point  of  fact,  while  stating,  in 
substance,  that  I  held  the  definition  in  question  to  be  accu- 
rate for  all  purposes  directly  material  to  the  subject  under 
discussion,  I  yet  ventured  to  respectfully  question  its  entire 
accuracy,  because,  in  the  words  of  my  opinion,  it  was  not 
"  quite  broad  enough  to  meet  the  general  intent  of  the  law" 
of  1900)."  Of  course,  if  the  proper  definition  of  "  whisky  "* 
were  a  question  of  fact,  this  Department  would  be  bound 
by  the  statements  on  the  subject  contained  in  the  papers 
submitted  to  it  when  instructed  to  furnish  an  opinion ;  but 
I  do  not  consider  this  a  question  of  fact.  When  words 
are  used  in  a  technical  or  conventional  sense,  their  proper 
definition  must  be  established  by  evidence  and  found  by  a 
tribunal  appropriate  to  pass  upon  questions  of  fact;  but 
w^hen  the  words  are  used  in  their  ordinary  meaning,  then, 
in  the  words  of  Mr.  Justice  Gray  in  Nix  v.  Redden  (141) 
U.  S.,  80C),  "of  that  meaning  the  court  is  bound  to  take 
judicial  notice  as  it  does  in  regard  to  all  words  in  our  own 
tongue,  and  upon  such  a  question  dictionaries  are  admitted, 
not  as  evidence,  but  only  as  aids  to  the  memory  and  under- 
standing of  the  court;"  that  is  to  say,  in  the  language  of 
the  Chief  Justice  in  Sonn  v.  Magone  (159  U.  S.,  421),  "  the 
interpretation  of  words  of  common  speech  is  within  the 
judicial  knowledge,  and  matter  of  law.^'^  In  the  first  of 
these  two  cases  the  Supreme  Court  held  it  to  be  a  question 
of  law  w-hether  tomatoes  were  fruits  or  vegetables;  in  the 
second,  whether  dried  lentils  and  white  beans  were  vege- 
tables or  seeds;  as  it  had  previously  determined  in  Marvel 
Y.Merrltt  (110  U.  S.,  11)  that  iron  ore  was  a  mineral  sub- 
stance. I  think,  therefore,  the  proper  definition  of 
"  whisky "  for  the  purposes  of  the  pure- food  law  is  a 
question  of  law,  it  being,  to  my  mind,  quite  clear  that  for 
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these  purposes  the  term  is  to  be  given  its  ordinary  signifi- 
cance as  a  word  of  eveiyday  speech,  and  is  not  to  be  under- 
stood in  any  commercial  or  scientific  sense,  as  it  might  be  by 
a  distiller  or  rectifier,  a  chemist  or  a  physician.  For  the 
purposes  of  my  opinion,  I  had  to  determine  its  proper  defi- 
nition just  as  in  Eureka  Vineijav  Company  v.  Gazette 
Printing  Company  (35  Fed.,  570)  the  court  had  to  deter- 
mine the  definition  of  "  cider,"  and  as  in  U,  S,  v.  Ash  (75 
Fed.,  652)  the  court  took  judicial  cognizance  of  what  was 
''  whisky  "  and  even  of  what  was  a  "  whisky  cocktail." 

In  establishing  the  meaning  of  "  like  substances,"  as  used 
in  the  pure-food  law,  to  determine  whether  a  mixture 
shall  be  properly  called  a  "  blend  "  or  a  "  compound,"  I  was 
able  to  find  no  judicial  authority  which  appeared  to  me 
sufficiently  in  point  to  make  its  citation  appropriate.  The 
essential  meaning  of  "  like,"  as  here  used,  is  evidently  "  of 
the  same  class,"  and  on  what  this  class  includes  must  de- 
pend the  purpose  of  the  classification,  or,  in  other  words, 
the  ends  of  the  law.  The  primary  aim  of  the  pure-food 
law,  as  explained  in  my  previous  opinion,  is,  in  my  judg- 
ment, to  secure  an  accurate  and  serviceable  nomenclature 
for  articles  of  food,  and  its  construction  is  therefore  gov- 
erned by  rules  in  some  respects  different  from  those  appli- 
cable to  statutes  passi^l  for  wholly  different  purposes,  as, 
for  example,  laws  imposing  duties  on  imports;  therefore, 
although  my  attention  had  been  called,  even  before  the 
hearing  on  May  15,  to  certain  decisions  of  the  Supreme 
Court  construing  the  phrase  ''  of  similar  description," 
which  may  be  assumed  argumeati  gratia  to  be  synonymous 
with  "  like,"  I  did  not  consider  it  necessary  in  that  opin- 
ion to  cite  or  discuss  these  decisions.  It  may  be,  however, 
well  for  me  to  here  point  out  that  if  they  are  to  be  regarded 
as  authorities  relevant  to  the  question  considered  in  this 
connection  in  the  previous  opinion,  namely,  whether  ethyl 
alcohol  and  w^hisky  are  "  like  substances,"  they  appear  to 
fully  sustain  the  conclusion  therein  announced.  In  Green- 
leaf  v.  Goodrich  (101  U.  S.,  278)  and  Schniieder  v.  Barney 
(113  U.  S.,  646)  the  Supreme  Court  held  that  the  simi- 
larity required  by  this  designation  is  "  a  similarity  in  re- 
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spect  to  the  product  and  its  adaptation  to  uses  and  to  its 
uses,  and  not  merely  to  the  process  by  which  it  was  pro- 
duced," and  that  the  material  question  to  be  determined 
in  each  case  would  be  whether  "  the  goods  were  or  not 
substantially  the  same  or  substantially  different."  Now 
I  think  it  is  quite  clear  that,  while  there  may  be  a  similarity 
in  the  processes  whereby  whisky  and  ethyl  alcohol,  re- 
spectively, are  produced  from  grain  mash,  alcohol  and 
whisky  are  not,  according  to  the  common  understanding  of 
the  general  public,  similar  in  their  respective  adaptation  to 
uses  and  their  respective  uses  in  fact.  I  believe  that  ac- 
cording to  the  first  thought  of  an  ordinarily  intelligent  and 
well-informed  man  whisky  is  adapted  for  use,  and  is  used, 
as  a  beverage,  and  alcohol  is  adapted  for  use,  and  used,  in 
medicine  or  in  the  arts,  and  I  am  satisfied  that  such  a  man, 
if  asked  the  question,  would,  in  a  great  majority  of  in- 
stances, reply  without  hesitation  that  alcohol  and  whisky 
were  substantially  different  and  not  stibstantially  the  same 
things. 

It  was  developed  at  the  hearing  before  me  that  some,  at 
least,  of  the  dealers  in  whisky  who  questioned  the  correct- 
ness of  my  opinion  claimed  that  ethyl  alcohol  and  whiskj^ 
are  not  merely  "like,"  but  identical;  that  whisky  is  ethyl 
alcohol  and  ethyl  alcohol  is  whisky.  Their  argument  was, 
in  substance,  that  ethyl  alcohol  was  whisky  from  which 
certain  congeneric  substances,  termed  by  them  "  impurities," 
had  been  removed ;  and  whisky  was  ethyl  alcohol  in  which 
these  "  impurities  "  had  been  allowed  to  remain,  or  to  which 
some  substitute  for  them  had  been  added.  Now  it  is  ob- 
vious that  ''  impurities  "  is  a  question-begging  term,  and, 
if  it  be  admitted  that  substances  so  designated  are  really 
congeneric  with  the  whisky  it  is  an  illogical  and  therefore 
an  inapproj^riate  designation.  Pearls  in  an  oyster  may  be 
the  result  of  disease  or  injury  to  the  animal,  but  when  we 
speak  of  '"  pearl-bearing  oysters  "  they  constitute  a  very 
important  portion  of  the  idea  thus  expre.ssed.  If  the  so- 
called  "  impurities  "  are  an  essential  part  of  whisky,  or,  in 
other  words,  if,  in  the  language  of  the  definition  of  the  De- 
partment of  Agriculture,  they  '*  give  character  to  the  dis- 
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tillate/'  then  it  is  as  inaccurate  to  describe  a  substance  desti- 
tute of  them  as  "  purified  "  or  "  rectified  "  whisky  as  it 
would  be  to  speak  of  sugar  and  water  as  *"'  lemonade  without 
lemons." 

To  show  how  the  Congrass  intended  the  pure-food  law, 
and  especially  the  provision  as  to  "  like  substances," 
'•  blends,"  and  "  compounds,'*  to  be  construed,  my  attention 
has  been  called  to  remarks  of  speakers  in  debate  on  the  bill 
and  to  proceedings  before  committees  of  one  or  the  other 
House  of  Congress.  In  the  language  of  Mr.  Justice  Peck- 
ham,  in  V.  S,  V.  Trans-Missouri  Freight  Association  (16G 
U.  S.,  318),  "there  is  *  *  *  a  general  acquiescence  in 
the  doctrine  that  debates  in  Congress  are  not  appropriate 
.sources  of  information  from  which  to  discover  the  meaning 
of  the  language  of  a  statute  passed  by  that  body.  *  *  * 
The  reason  is  that  it  is  impossible  to  determine  with  cer- 
tainty what  construction  was  put  upon  an  act  by  the  mem- 
l)ers  of  a  legislative  body  that  passed  it  by  resorting  to  the 
speeches  of  individual  members  thereof.  Those  -w^ho  did 
not  speak  may  not  have  agreed  with  those  who  did,  and 
those  who  spoke  might  differ  from  each  other,  the  result 
being  that  the  only  proper  way  to  construe  a  legislative  act 
is  from  the  language  used  in  the  act,  and,  upon  occasion, 
by  a  resort  to  the  history  of  the  times  when  it  was  passed." 
Thus  construed,  there  would  seem  to  be  little  difficulty  in 
determining  the  purpose  of  the  Congress  in  restricting  the 
use  of  the  word  "  blend  "  to  a  mixture  of  "  like  substances," 
supposing,  of  course,  that  this  provision  was  inserted  with 
a  view  inter  alia  to  the  labeling  or  branding  of  whisky. 
The  Congress  must  be  presumed  to  have  legislated  with  ref- 
erence to  well-established  processes  in  the  manufacture  and 
sale  of  distilled  spirits.  There  can  be  no  doubt  that,  ac- 
cording to  such  practice,  "  straight "  whisky  was  mixed 
only  with  two  substances  besides  mere  coloring  and  flavor- 
ing materials,  namely,  with  "  straight "  whisky  of  another 
kind  and  with  ethyl  alcohol.  There  is  an  evident  intent 
on  the  face  of  the  statute  to  confine  the  use  of  the  word 
"blend"  to  one  kind  of  mixture  and  to  forbid  its  use  for 
another  kind  of  a  mixture:  and  since  the  Congress  must  be 
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feupposed-to  have  legislated  with  regard  to  existing  facts, 
and,  consequently,  since  the  mixture  to  which  it  intended  to 
deny  the  designation  "  blend  "  must  be  either  a  mixture  of 
two  different  kinds  of  whisky  or  a  mixture  of  whisky  with 
the  one  other  substance  generally  mixed  with  it — namely,, 
ethyl  alcohol — it  follows  that,  unless  we  are  prepared  to  say 
that  ethyl  alcohol  is  more  "  like '"  to  whisky  than  one 
whisky  is  to  another,  it  is  reasonable  to  conclude  that  the 
Congress  intended  to  deny  the  designation  "  blend  "  to  a 
mixture  of  whisky  and  ethyl  alcohol.  If  this  provision 
was,  in  fact,  inserted  with  some  reference  to  whiskies 
(which  seems  to  be  generally  assumed  as  a  fact  by  both 
sides  to  this  controversy),  then  it  is  impossible  to  see  why 
the  provision  as  to  blends  and  compounds  was  inserted  at 
all,  if  the  Congress  considered  whisky  and  ethyl  alcohol 
to  be  "  like  substances."  So  far  as  I  am  informed,  no  com- 
bination of  whisky  with  another  substance  was  manufac- 
tured and  sold,  either  as  a  "  blend  "  or  otherwise,  when  the 
pure-food  law  was  enacted,  to  which  the  designation 
"  blend "  could  be  denied,  or  which  could  be  properly 
labeled  a  "  compound,''  if  the  Congress  held  ethyl  alcohol 
to  be  a  "  like  substance  "  to  whisky.  I  have  found,  there- 
fore, no  difficulty  in  concluding  that,  according  to  all  the 
well-established  canons  of  statutory  construction,  these 
two  kinds  of  spirits  are  not  to  be  considered  "  like  sub- 
stances "  for  the  purposes  of  the  pure- food  law. 

Of  course,  if  the  Congress  thinks  they  should  l)e,  effect 
can  be  readily  given  to  the  legislative  will  by  an  amendment 
of  the  law.  However,  having  given  a  very  patient  and 
careful  consideration  to  the  entire  subject,  I  respectfully 
advise  you  that,  as  above  stated,  the  opinion  already  ren- 
dered must  stand  as  that  of  this  Department ;  and  I  sug- 
gest that  parties  whose  interests  may  suffer  from  the 
administration  of  the  law  as  thus  determined  take,  as  soon 
as  may  be  practicable,  appropriate  measures  to  obtain  a 
judicial  determination  of  the  questions  involved. 
I  remain,  sir,  yours' respectfully, 

CHARLES  J.  BONAPARTE. 

The  Prksidext. 
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TIIK     SECRETARY     OF     AGRI(:''TTLTTTRE--EMPrX)YMENT     OF 
GEOLOGISTS.  ' 

The  Secretary  of  Agriculture  is  not  authorized  to  pay  th^  expenses 
of.  geologists  employed  by  the  Geological  Survey  of  the  Depart- 
ment of  the  Interior  to  examine  mining  claims  in  forest  reserves 
out  of  the  appropriation  **  General  exi)enses,  Forest  Service, 
♦  ♦  *  to  protect,  administer,  improve,  and  extend  the  national 
forest  reserves"  (act  of  June  30,  19()0,  34  Stat.,  083),  or  the 
appropriation  raised  by  section  5  of  the  act  of  February  1,  190r> 
(33  Stat.,  (528),  for  the  **  protection,  administration,  improvement, 
and  extension  of  the  Federal  forest  reserves,"  where  such  em- 
ployment is  for  the  purpose  of  securing  the  cancellation  of  those 
claims  and  the  geologists  are  to  be  wholly  under  the  control  of 
and  paid  by  the  Department  of  the  Interior. 

The  Secretary  of  Agriculture  has,  however,  the  right  to  make  any 
investigations  necessjiry  or  a|jproprIate  to  the  proper  discharge 
of  his  duties  "  to  protect,  administer,  improve,  and  extend  the 
national  forest  reserves,"  and  for  these  purposes  the  ascertain- 
ment of  the  geological  conditions  of  the  soil  in  certain  parts  of 
these  reserves  may  be  obviously  relevant  and  the  employment  of 
the  geologists  above  referred  to  clearly  within  his  authority. 

Information  thus  obtained  may  be  placed  at  the  disposition  of  the 
Department  of  the  Interior  and  used  for  any  purpose  appropriate 
to  the  duties  of  that  Dei»artment. 

DkPARTMENT   of   Jl'STICE, 

June  10.  1907, 
Sir:  In  accordance  with  your  instructions,  I  have  exam- 
ined the  two  decisions  of  the  Comptroller  of  the  Treasury 
bearing  date  May  2  and  May  27,  1907,  respectively,  and 
the  several  communications  from  the  Departments  of  the 
Interior  and  of  Agriculture  accompanying  the  same,  and 
submit  my  opinion  respecting  the  question  of  law  therein 
discussed.  This  question  is  thus  stated  in  the  Memorandum 
of  the  Law  Officer  of  the  Forest  Service  to  the  Comptroller 
requesting  a  reconsideration  of  the  former  of  these  deci- 
sions : 

"  Maj'  the  Secretary  of  Agriculture,  out  of  the  appro- 
priation '  General  expenses.  Forest  Service,  *  *  *  (q 
protect,  administer,  improve,  and  extend  the  national  for- 
est reserves'  (act  of  June  30,  1906,  34  Stat,  083),  or  the 
appropriation  raised  by  section  5  of  the  act  of  February 
1,  1905  (33  Stat.,  628),  for  the  '  protection,  administration. 
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improvement,  and  extension  of  the  Federal  forest  reserves,' 
pay  the  expenses  of  geologists  employed  by  the  Geological 
Survey  of  the  Department  of  the  Interior  to  examine  min- 
ing claims  in  forest  reserves  AcUh  a  view  to  securing  the 
cancellation  of  such  claims^  such  geologists  to  he  wholly 
I'nder  tJie  control  of  and  paid  hy  the  Department  of  the 
Interior? '^'^ 

The  italics  .in  this  citation  are  my  own. 

There  can  be,  I  think,  no  doubt  that,  under  ordinary  cir- 
cumstances, a  specific  appropriation  for  a  purpose  partic- 
ularly designated  is  so  far  exclusive  that  it  prohibits  the 
expenditure  for  that  particular  purpose  of  money  covered 
by  a  general  appropriation  which  might  l)e  otherwise  avail- 
able for  the  said  purpose.  This  view  accords  with  the 
spirit  and  intent  of  section  367S,  Revised  Statutes,  cited  by 
the  Comptroller  in  his  second  decision,  and  which  is  in  the 
M- ords  following : 

"All  sums  appropriated  for  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solely  to 
the  objects  for  which  they  are  respectively  made,  and  for 
no  others." 

In  this  case  the  Secretary  of  the  Interior  has  a  specific 
appropriation  of  $250,000 — 

"  to  meet  the  expenses  of  protecting  timber  on  the  public 
lands  and  for  the  more  efficient  execution  of  the  law  and 
rules  relating  to  the  cutting  thereof;  of  protecting  public 
lands  from  illegal  and  fraudulent  entry  or  appropriation ; 
and  of  adjusting  claims  for  swamp  lands  and  indemnity 
for  swamp  lands." 

Moreover,  the  "  transfer  act,"  approved  February  1,  1905 
(33  Stat.,  028,  sec.  1),  provides  that— 

"  The  Secretary  of  the  Department  of  Agriculture  shalK 
from  and  after  the  passage  of  this  act,  execute  or  cause  to 
be  executed  all  laws  affecting  public  lands  heretofore  or 
hereafter  reserved  under  the  provisions  of  section  twenty- 
four  of  the  act  entitled  'An  act  to  repeal  the  timl)er-culture 
law^s,  and  for  other  purposes,'  approved  March  third,  eight- 
een hundred  and  ninety-one,  and  acts  supplemental  to  and 
amendatorv  thereof,  after  such  lands  have  been  so  reserved. 
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excepting  such  laws  as  ajfect  the  s^irveying^  prospecting^ 
locating^  appy'opriating^  entering^  relinquishing^  reconvey- 
ing^  certifying^  or  patenting  of  any  of  such  lands.^^ 

The  passage  which  I  have  italicized  in  this  quotation 
indicates  very  clearly  an  intention  on  the  part  of  the  Con- 
gress that  the  Department  of  the  Interior  and  not  the  De- 
partment of  Agriculture  should  administer  the  laws  relat- 
ing to  the  cancellation  of  fraudulent  or  irregular  claims  to 
public  lands  wuthin  the  forest  reserves,  and,  taken  in  con- 
nection with  the  other  provisions  of  law  above  cited,  it 
shows,  in  my  opinion,  as  the  question  is  stated  in  the 
''  Memorandum  "  first  quoted,  that  the  said  question  must 
be  answered,  as  the  Comptroller  has  answered  it,  in  the 
negative. 

I  think,  however,  that  this  answer  is  required  or  even 
justified  only  by  so  much  of  the  said  question  as  I  have  put 
in  italics.  Were  these  words  omitted  and  the  question  put 
as  follows: 

"  May  the  Secretary  of  Agriculture,  out  of  the  appro- 
priation '  General  expenses,  Forest  Service,  *  *  *  to 
protect,  administer,  improve,  and  extend  the  national  for- 
est reserves'  (act  of  June  30,  1906,  34  Stat.,  683),  or  the 
appropriation  raised  by  section  5  of  the  act  of  February  1, 
1905  (33  Stat.,  628),  for  the  'protection,  administration, 
improvement,  and  extension  of  the  Federal  forest  reserves,' 
pay  the  expenses  of  geologists  employed  by  the  Geological 
Survey  of  the  Department  of  the  Interior  to  examine  min- 
ing claims  in  forest  reserves?  " 

I  should  have  no  difficulty  in  answering  it  "  yes."  Not 
only  has  the  Secretary  of  Agriculture  very  clearly  the  right 
to  make  any  investigations  necessary  or  appropriate  to  the 
proper  discharge  of  his  duties  "  to  protect,  administer,  im- 
prove, and  extend  the  national  forest  reserves,"  and  for 
these  purposes  the  ascertainment  of  the  geological  condi- 
tions of  the  soil  in  certain  parts  of  these  reserves  may  be 
obviously  relevant,  but,  as  noted  by  the  law^  officer  of  the 
Forest  Service  in  his  letter  to  the  Comptroller  of  May  18, 
1907,  the  appropriation  acts  approved  June  30,  1906  (34 
Stat.,  684),  and  March  4,  1907  (ibid.,  1269),  expressly 
authorize  the  expenditure  of  this  appropriation  "  to  ascer> 
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tain  the  natural  conditions  of  *  *  *  the  national  for- 
<?sts."  Neither  the  Comptroller  nor  the  Attorney-General  is 
in  any  wise  concerned  with  the  use  which  the  Secretary  of 
Agi'iculture  may  propose  to  make  of  the  information  thus 
sicquired;  the  information  itself  being  relevant  to  the  dis- 
charge of  his  duties  under  the  law,  it  must  be  presumed 
that  it  is  acquired  for  use  in  connection  with  the  dutie^s 
aforesaid,  in  the  absence  of  an  official  statement  that  it  is 
acquired  for  other  purposes.  The  fact  that  some  one  may 
have  attempted  to  locate  a  mining  claim  on  the  part  of  the 
forests  so  investigated  can  not  affect  the  right  of  the  Secre- 
tary of  Agriculture  to  make  the  investigation;  nor  is  it 
material  that  this  fact  may  have  suggested  to  the  Secretary 
the  advisability  of  having  the  "  natural  conditions  "  of  the 
particular  tract  investigated. 

Of  course,  when  any  information  has  been  thus  obtained 
by  the  Department  of  Agriculture  the  President  can  place 
it  at  the  disposition  of  the  Department  of  the  Interior  (or 
any  other  Department)  to  be  used  for  any  purpose  appro- 
priate to  the  duties  of  the  last-mentioned  Department,  and, 
no  less  obviously,  the  geologists  or  other  persons  employed 
by  the  Department  of  Agriculture  to  obtain  this  informa- 
tion may  be  required  to  testify  or  otherwise  cooperate  in 
any  proceedings  undertaken  by  the  Department  of  the 
Interior  to  secure  the  cancellation  of  fraudulent  or  irregu- 
lar claims. 

Verv  respectfully, 

'  CHARLES  J.  BONAPARTE. 

The  PREsn>ENT. 


NUMBER  OF  PASSENGERS  ALLOWED  ON  STEAMBOATS- 
ENFORCEMENT  OF  THE  LAW. 

The  duty  of  enforcing:  tlie  law  Umiting  the  number  of  passengers  a 
steamer  may  carry  rests  eciuaUy  on  officers  of  the  customs  and 
on  steamlwat  in^;pectors  under  section  449(),  Revised  Statutes : 
and  the  Secretary  of  Commerce  and  Laljor,  the  Steamboat-Inspec- 
tion Service  having  been  transferred  from  the  Treasury'  Depart- 
ment to  his  Dei>artnient.  has  the  authority  to  appoint  additional 
inspectors  at  certain  i)orts  and  to  assign  them  to  the  duty  in 
(luestion,  but  he  is  not  autliorized  to  assume  entire  control  of  the 
enforcement  of  tliis  provision  of  tlie  law. 


The  Secretary  of  the  Treasury,  27iJ 

The  **  Inspeotoi^s  aforesaid,"  referred  to  in  section  30  of  tlie  act  of 
February  28,  1871  (IG  Stat.,  440).  from  wlilcli  section  449(J. 
Revised  Statutes,  is  talcen,  were  locai  Inspectors  of  steam  vessels, 
and  therefore  the  words  "  all  inspectors,"  in  section  44JMj,  refer 
to  such  inspectors,  being  the  only  ones  included  in  Title  LI  I  of 
the  Revised  Statutes,  and  not  to  inspectors  of  customs. 

Department  of  JrsTiCE, 

Jun^  12,  1907. 

Sir:  Your  letter  of  May  i^vS  inquires  whether  the  en- 
forcement of  the  limitations  of  the  law  as  to  the  numl)er  of 
passengers  which  a  steamer  may  carry  is  a  duty  which 
should  be  performed  by  the  Secretary  of  Commerce  and 
Labor,  through  the  agent^?  of  that  Department,  or  by  the 
Secretary  of  the  Treasury,  through  the  agency  of  the 
inspectors  of  customs. 

Title  LII,  Revised  Statutes,  "  For  the  Regulation  of 
Steam  Vessels,"  is  divided  into  two  chapters,  the  first  of 
which  deals  with  the  inspection  of  vessels  and  the  second 
with  the  transportation  of  passengers  and  merchandise. 

The  appointment  of  a  supervising  inspector-general  is 
provided  for  by  section  4402,  to  superintend  the  adminis- 
tration of  the  steamboat-inspection  laws.  Section  4404 
provides  for  the  appointment  of  10  supervising  inspectors 
to  supervise  local  boards  of  inspectors.  Section  4414,  as 
amended  by  acts  of  1887,  1890,  1895,  1897,  1898,  1900  (vol. 
3,  U.  S,  Comp.  Stat.,  p.  3020),  provides  for  an  inspector 
of  hulls  and  an  inspector  of  boilers  at  each  of  certain  enu- 
merated collection  districts,  and  also  for  assistant  inspectors, 
to  be  appointed  by  the  Secretary  of  the  Treasury  in  collec- 
tion districts  where  there  are  225  steamers  and  upward 
to  be  inspected  annually.  The  duties  of  such  inspectors 
are  prescribed  by  succeeding  sections;  they  relate  mainly 
to  the  inspection  of  hulls,  machinery,  and  safety  appli- 
ances. In  addition,  however,  these  inspectors  are  required 
by  section  4450  to  "investigate  all  acts  of  incompetency 
or  misconduct  committed  by  any  licensed  officer  while  act- 
ing under  the  authority  of  his  license ;  "  and  for  this  pur- 
pose the  inspectors  may  summon  and  compel  the  attendance 
of  witnesses,  and  if  they  are  satisfied  that  such  licensed 
officer  is  incompetent  or  has  been  guilty  of  misconduct, 
etc.,  or  has  willfully  "violated  any  proris^ian  of  this  title, 
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ihey  shall  immediately  suspend  or  revoKe  his  license.'^ 
Since  the  provisions  of  this  title  relate  not  only  to  the 
inspection  of  the  vessels  themselves,  but  to  the  transporta- 
tion of  passengers  (ch.  2),  it  is  the  duty  of  inspectors  to 
investigate  as  well  violations  of  the  provisions  limiting  the 
number  of  passengers  to  be  carried  (sees.  4464,  4465). 

Section  4464  requires  the  inspectors  to  state  in  every 
certificate  of  inspection  granted  to  passenger  steamers  the 
number  of  passengers  that  may  be  carried  with  prudence 
and  safety,  and  section  4465  makes  it  unlawful  to  take  on 
board  a  greater  number  of  passengers  than  is  stated  in 
such  certificate,  and  imposes  a  penalty  for  violation  of  the 
provision.  Special  permits  may  be  issued  by  the  inspectors 
to  excursion  steamers,  stating  the  additional  number  of 
passengers  that  may  be  carried,  etc.  (Sec.  4466.)  Section 
4496  provides: 

"All  collectors,  or  other  chief  officers  of  the  customs,  and 
all  inspectors  within  the  several  districts  shall  enforce  the 
provisions  of  this  title  against  all  steamers  arriving  and 
departing." 

iVjid  by  section  '1497  "  every  collector,  or  other  chief 
officer  of  the  customs,  or  inspector,"  who  omits  any  duty 
under  the  preceding  section  is  liable  to  removal  from  office 
and  to  a  penalty. 

It  seems  beyond  question  that  the  "  inspectors  "  referred 
to  in  sections  4496  and  4497  are  the  local  inspectors  so  fre- 
quently mentioned  throughout  the  entire  title  as  belonging 
to  the  Steamboat-Inspection  Service.  Customs  inspectors 
are  not  referred  to  in  any  of  the  sections,  and  the  wording 
and  punctuation  of  sections  4496  and  4497  would  seem  to 
make  it  perfectly  clear  what  inspectors  are  meant.  It 
might  be  suggested  that  because  the  words  "  all  inspectors  " 
are  used  in  section  4496,  customs  inspectors  are  intended  to 
be  included  thereby,  but  it  is  much  more  likely  that  steam- 
boat inspectors  only  are  meant,  while  customs  inspectors 
would  be  included  in  fact  in  the  opening  phrases  of  the 
section,  because  a  collector  or  other  chief  officer  of  customs 
proceeding  to  enforce  the  law  under  section  4496  would 
necessarily  perform  the  particuhir  duty  here  in  question 
by  subordinates,  namely,  customs  inspectors. 
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Further,  an  exaniinatioii  of  the  original  act  from  which 
Title  LII  of  the  Revised  Statutes  was  drawn,  together 
with  prior  acts  relating  to  the  same  subject,  shows  conclu- 
sively that  the  inspectors  referred  to  in  section  4496  are 
f>feamhoat  inspectors  and  not  inspectors  of  customs.  (Sec. 
;iO,  act  of  Feb.  28,  1871,  16  Stat.,  440;  sees.  9,  24,  act  of 
Aug.  30,  1852,  10  Stat.,  61 ;  sec.  3,  act  of  July  7,  1838,  5 
Stat.  304.)  By  these  acts  provision  was  made  for  steam- 
boat inspectors,  referred  to  throughout  the  legislation  as 
inspectors  and  local  inspectors,  who  were  constantly  appro- 
priated for  as  "  local  inspectors  of  steam  vessels  "  (e.  g., 
appropriation  acts  of  July  15,  1870,  March  3,  1871,  16 
Stat.,  292,  496,  516). 

The  act  of  February  28,  1871  {supra)  ^  from  which  sec- 
tion 4496  is  taken,  provides  (sec.  30) : 

"  That  it  shall  be  the  duty  of  the  collectors  or  other  chief 
officers  of  the  customs  and  of  the  inspectors  aforesaid 
within  the  said  several  districts,  to  enforce  the  provisions 
of  law  against  all  steamers  arriving  and  departing,  etc." 

In  my  opinion,  there  can  be  no  doubt,  upon  consideration 
of  the  entire  series  of  acts,  that  the  "  inspectors  aforesaid  " 
were  the  local  inspectors  of  steam  vessels,  and,  therefore, 
that  the  phrase  "  all  inspectors,"  in  section  4496,  refers  to 
such  inspectors,  being  the  only  ones  included  within  that 
title  of  the  Revised  Statutes,  and  not  to  inspectors  of 
customs. 

It  seems  especially  appropriate  that  the  inspectors  who 
are  charged  with  the  duty  of  issuing  certificates  of  inspec- 
tion to  passenger  steamers,  stating  the  number  of  passen- 
g(»rs  that  may  be  carried  with  prudence  and  safety  (sec. 
4464),  shall  also  l)e  charged  with  the  duty  of  seeing  that 
the  requirements  of  the  law  are  complied  with. 

The  duty,  then,  of  enforcing  the  law  limiting  the  number 
of  passengers  a  steamer  may  carry  appears  to  rest  equally 
on  officers  of  the  customs  and  steamboat  inspectors  under 
section  4496;  and  the  Secretary  of  Commerce  and  Labor, 
the  steamboat-inspection  service  having  been  transferred 
from  the  Treasury  Department  to  his  Department,  has  the 
authority  to  appoint  additional  inspectors  at  certain  ports 
and  to  assign  them  to  the  duty  in  question.     (Sec.  4414, 
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Revised  Statutes,  as  amended,  vol.  3,  U.  S.  Comp.  Stat., 
3020,  3021;  act  of  Feb.  14,  1903,  establishing  the  Depart- 
ment of  Commerce  and  Labor,  sec.  10,  32  Stat.,  825,  829.) 

The  Secretary  of  Commerce  and  Labor  states  that  he  is 
advised  that  "hitherto  officers  of  the  customs  have  been 
regarded  as  primarily  responsible  for  the  observation  of 
those  requirements  which  are  enforced  by  the  levy  of  fines, 
although  officers  of  the  Steamboat-Inspection  Service  have 
very  generall}^  cooperated  with  them  and  have  borne  a 
sliare  of  the  work  of  counting  passengers,"  but  that  the 
law  could  be  more  efficiently  enforced  if  the  responsibility 
were  not  divided,  and  he  suggests  that  the  Department  of 
Commerce  and  Labor  take  over  the  task  altogether.  This, 
however,  is  not  authorized  as  the  law  now  stands,  the  duty 
of  enforcing  the  provisions  in  question,  as  has  been  seen, 
resting  upon  customs  authorities  as  well  as  upon  steamboat 
inspectors  and  not  belonging  exclusively  to  either. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


SURETY   COMPANIES— STATUTORY   REQUIREMENTS- 
VALIDITY  OF  BOND. 

The  validity  of  a  bond  executed  jointly  and  severally  by  the  Ameri- 
can Surety  Company,  of  New  York,  and  the  Teople'R  Trust  Com- 
pany, of  Lancaster,  Pa^  guaranteeing  the  faithful  performance  of 
the  duties  of  a  pay  oflicer  of  the  Navy,  is  not  imiraired  by  the 
fact  that  the  latter  company  has  not  obtained  the  written 
authority  of  the  Attorney-General  to  do  business,  as  required  by 
the  act  of  August  13,  18!M  (28  Stat,  279). 

The  People's  Trust  Company,  having  exercised  the  powers  con- 
ferred by  its  charter  and  received  the  benefit  arising  therefrom, 
can  not  discharge  itself  from  the  duties  imposed  by  tlie  above- 
named  act,  notwithstanding  the  company  has  not  complied  with 
certain  statutory  re<iuirements  to  which  the  State  alone  can 
ol>je<*t. 

Department  of  Justice, 

Jmie  U,  1907, 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  the  1st  instant  relating  to  a  bond  executed  jointly 
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and  severally  by  the  American  Surety  Company,  of  New 
York,  and  the  People's  Trust  Company,  of  Lancaster,  Pa., 
guaranteeing,  in  the  full  amount  thereof,  the  faithful  per- 
formance of  the  duties  of  a  pay  officer  of  the  United 
States  Navj\  The  bond  has  been  approved  by  yon.  I 
assume  that  the  People's  Trust  Company  had  the  requisite 
corporate  power. 

You  desire  my  opinion  as  to  whether  the  validity  of  the 
bond  or  the  obligation  of  eitlier  of  the  sureties  is  impaired 
by  the  fact  that  one  of  them  is  not  authorized  by  the 
Attorney-General  to  act  as  surety  in  United  States  matters. 

The  act  of  Congress  of  August  13,  1894  (28  Stat,  279), 
provides  that  any  company  having  the  necessary  corporate 
power  and  a  capital  stock  of  not  less  than  $250,000  in 
cash,  or  its  equivalent,  may  execute  as  sole  surety  any 
bond  required  or  permitted  by  the  laws  of  the  United 
States  to  be  executed  with  one  surety  or  with  two  or  more 
sureties;  and  requires  that,  before  being  in  a  position  to  act 
as  surety,  the  company  shall  have  from  the  Attorney- 
General  authority  in  writing  to  do  such  business. 

The  American  Surety  Company  has  complied  with  the 
provisions  of  the  law  and  is  authorized  to  execute  the  bond 
as  sole  surety.  The  People's  Trust  Company  has  no  such 
authority.  The  doubt  suggested  by  your  letter  is  whether, 
in  the  absence  of  authority  upon  the  part  of  the  People's 
Trust  Company,  its  contract  of  insurance,  whether  executed 
jointly  or  severally,  is  invalid  or  renders  invalid  the  entire 
contract  executed  by  both  sureties. 

Although  the  People's  Trust  Company  has  not  complied 
with  the  statutory  requirements,  yet,  inasmuch  as  it  has 
exercised  the  powers  conferred  by  its  charter  and  received 
the  benefits  arising  therefrom,  the  duties  imposed  upon  it 
by  the  act  will  attach,  from  which  it  can  not  discharge 
itself.  This  position  is  fnlly  sustained  by  the  authorities. 
Beach  on  Private  Corporations,  24;  Abbott  v.  Aspinwall^ 
26  Barbour  (N.  Y.),  20G;  Dooley  v.  Cheshire  Glms  Co,, 
15  Gray  (Mass.),  495;  Mern'rk  v.  Reynolds  Co.,  101 
Mass.,  384;  Ilawes  v.  Anf/Io-Saxon  Co.,  101  Mass.,  394; 
Whitney  v.  Wyman,  101  U.  S.,  392,  and  cases  cited. 
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In  the  Whitnef/  v.  Wy7nan  case  the  defense  was  made  that 
at  the  date  of  the  letters  ordering  the  machinery  the  cor- 
poration was  forbidden  to  do  business,  not  having  filed 
its  articles  of  association,  as  required  by  statute.  To  this 
defense  the  Supreme  Court  held  that  the  '^  corporation 
having  assumed  by  entering  into  the  contract  with  the 
plaintiff  to  have  the  requisite  power,  both  parties  are 
estopped  to  deny  it.  *  *  *  The  restriction  imposed  by 
the  statute  is  a  simple  inhibition.  It  did  not  declare  that 
what  Was  done  should  be  void  nor  was  any  penalty  pre- 
scribed. No  one  but  the  State  could  object.  The  contract 
is  valid  as  to  the  plaintiff,  and  he  has  no  right  to  raise  the 
question  of  its  invalidity." 

In  reply,  then,  to  your  inquiry,  I  have  the  honor  to  say 
that,  in  my  opinion,  the  validity  of  the  bond  or  the  obliga- 
tion of  either  of  the  sureties  is  not  impaired  by  the  fact  that 
one  of  them  has  not  the  written  authority  required  by  the 
act  of  Congress  of  August  13,  1894. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 


EIGHT-HOUU    LAW— JETTY    WORK,   COLUMBIA   RIVER. 

The  act  of  August  1,  1892  (27  Stat,  340),  known  as  the  eight  hour 
law,  applies  to  the  jetty  work  at  the  mouth  of  the  Columbia 
River,  which  is  being  conducted  directly  by  the  Government  and 
those  employed  upon  that  work  who  come  fairly  within  the  mean- 
ing of  the  words  **  laborera  and  mechanics  '*  should  be  restricted 
to  eight  hours  of  eflfec^tlve  labor  in  any  one  calendar  day,  irrespec- 
tive of  enforced  Idleness  on  other  days,  except  ih  case  of  a  sudden 
emergency  requiring  prompt  action. 

The  exception,  in  section  1  of  that  act  of  cases  of  extraordinary 
emergency,  was  designetl  to  excuse  overtime  work  which  must  be 
rendered  to  avert  some  sudden  unusual  emergency,  unexpectedly 
arising  and  calling  for  prompt  action. 

Department  of  Justice, 

Jffne  77,  J907. 
Sir:  I  have  the  honor  to  respond  to  your  note  of  June 
10,  1907,  in  which  you  refer  to  nie  a  letter  from  Lieutenant- 
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Colonel  Roessler,  Corps  of  Engineers,  with  a  request  for 
my  opinion  as  to  the  applicability  of  the  eight-hour  law, 
HO  called  (27  Stat.,  340),  to  the  jetty  work  at  the  mouth  of 
the  Columbia  River,  which  is  being  conducted  directly  by 
the  Government. 

The  facts  are  stated  as  follows:  The  jetty,  when  com- 
pleted, will  consist  of  a  pile  trestle  GJ  miles  in  length,  witli 
an  enrockment  of  rubblestone  superimposed.  About  5 
miles  of  the  jetty  have  been  constructed,  and  the  work  is 
now  centered  upon  the  outer  2  miles  of  this  portion,  which 
**  is  exposed  to  the  full  force  of  the  breakers  which  have 
made  the  bar  of  the  Columbia  Kiver  a  terror  to  all  navi- 
gators. The  seas  are  never  smooth  and  often  rough,  even 
during  the  summer  season,  rendering  the  operation  of  con- 
structing the  pile  trestle  and  conveying  rock  over  it  a  mat- 
ter of  considerable  risk  to  life  and  property."  The  work 
seems  to  be  steadily  progressing,  but  it  is  liable  to  frequent 
interruptions.  Sometimes  there  is  no  interruption  for  two 
or  three  days,  and  again  all  work,  except  small  jobs  on 
shore,  must  be  suspended  for  periods  varying  from  a  few 
hours  to  several  days.  The  delays  are  occasioned  partly  by 
fogs,  which  prevent  the  barges  bearing  the  stone  from 
reaching  their  destination  as  soon  as  required,  and  partly 
because  of  vibrations  imparted  to  the  trestle  by  the  action 
of  the  waves,  which  stop,  for  varying  periods,  the  work  of 
the  pile  driver  and  the  carriage  of  the  stone.  On  account 
of  these  natural  causes,  hindering  the  speedy  completion  of 
the  jetty,  it  seems  that  laborers  and  mechanics  are  worked 
over  eight  hours  a  day  when  conditions  are  favorable. 
The  question  of  preventing  this  overtime  work  has  been 
considered  by  the  officer  in  charge  of  the  construction,  but 
he  believes  that  the  employment  of  an  extra  gang  of  men  is 
not  practicable.  The  impracticability  of  employing  an  extra 
shift,  however,  does  not  arise  from  any  difficulty  inherent 
in  the  project.  It  is  based  almost  entirely  on  economical 
considerations  of  speedy  and  cheap  methods.     He  says : 

"  The  question  of  providing  an  extra  gang  of  men  has 
had  careful  consideration,  but  it  is  believed  to  be  wholly 
impracticable.  If  an  extra  gang  were  employed,  the  two 
gangs  would  have  probably  not  over  five  hours  per  day,  on 
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an  average,  a  month  during  the  working  season,  and  many 
days  at  a  time  at  least  one  gang  would  be  in  idleness  *  *  *. 
Even  if  the  employment  of  two  gangs  were  feasible  from 
other  reasons,  it  would  still  be  very  objectionable  from  the 
delays  that  w^ould  result  in  changing  from  one  gang  to 
another,  such  changes  being  likely  to  come  at  a  time  when 
the  interruption  w-ould  mean  the  loss  of  a  valuable  oppor- 
tunity. It  is  estimated  that  the  lalwr  item  alone  would  be 
increased  from  60  to  80  per  cent  if  it  should  become  neces- 
sary to  employ  two  gangs  of  laborers/' 

Upon  consideration  of  all  the  facts,  it  fairly  appears,  in 
my  opinion,  that  the  difficulties  of  construction  are  such  as 
were  know^n  and  fully  appreciated  at  the  time  of  the  pre- 
liminary survey.  They  are  not  so  grave  as  to  compel  the 
conviction  that  Congress  never  could  have  intended  the 
statute  to  apply  to  such  work.  In  the  cases  of  Eastern 
Dredging  Company  v.  The  United  States  and  Bay  State 
Dredging  Company  v.  The  United  States  (200  U.  S.,  246), 
the  Supreme  Court,  in  holding  that  dredging  an  arti- 
ficial channel  is  not  one  of  the  "  public  works  "  intended  by 
Congress,  assigned  as  one  of  its  reasons  "  the  very  great 
difficulty,  if  not  impossibility,  of  dredging  in  the  ocean,  if 
such  a  law  is  to  govern  it  *  *  *."  Here,  however,  it 
appears  to  me  that  the  difficulty  results  at  most  merely  in 
an  inconvenience,  and,  as  was  pointed  out  in  the  dissenting 
opinion  in  those  cases,  that  ''  is  a  consideration  fit  to  be 
addressed  to  Congress  "  rather  than  to  the  courts  or  admin- 
istrative officers.  The  work  belongs  to  the  United  States 
and  is  a  complete  whole,  having  structural  unity  and  a  per- 
manent existence,  and  is  within  the  rule  laid  down  in  those 
cases. 

Nor  does  it  seem  to  me  that  the  facts  show  a  case  of 
extraordinary  emergency  within  the  exception  to  the  law 
contained  in  its  first  section,  ''  in  case  of  extraordinary 
emergency."  That  exception  was  not  intended  to  have  a 
wide  but  a  narrow  operation,  and  was  mainly  designed  to 
excuse  overtime w^ork  wiiich  must  be  rendered  to  avert  some 
sudden,  unusual  exigency  quickly  and  unexpectedly  aris- 
ing and  calling  for  prompt  action.  In  Ellis  v.  The  United 
States  (206  U.  S.,  246,  257),  it  was  said: 
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''  It  needs  no  argument  to  show  that  the  disappointment 
of  a  contractor  with  regard  to  obtaining  some  of  his  mate- 
rials, a  matter  which  he  knew  involved  some  difficulty  of 
which  he  took  the  risk,  does  not  create  such  an  emergency 
as  is  contemplated  in  the  exception  to  the  law." 

In  the  lower  court  the  judge  had  instructed  the  jury : 

u  ♦  *  *  ^^  extraordinary  emergency  *  *  *  jg  the 
sudden,  unexpected  happening  of  something  not  of  the 
usual,  customary,  or  regular  kind,  demanding  prompt  action 
to  avert  imminent  danger  to  life,  limb,  health,  or  property. 
The  possibility  of  danger  is  not  enough." 

This  ruling,  indirectly  approved  by  the  Supreme  Court, 
was  adopted  in  the  case  of  The  United  States  v.  The  Sheri- 
dan Kirk  Contract  Company  (149  Fed  Rep.,  809,  813) ;  by 
Attorney-General  Moody,  now  Mr.  Justice  Moody,  in  a 
circular  letter  dated  October  31,  1906,  and  by  your  Depart- 
ment in  two  circulars. 

In  Circular  No.  33,  under  date  of  July  30,  1906,  it  was 
said: 

"Attention  is  called  to  the  fact  that  the  emergency  pro- 
vision in  the  law  is  considered  to  cover  any  extraordinary 
emergencies  which  can  not  be  foreseen,  such  as  might  be 
necessary  for  saving  life  or  property  of  the  United  States, 
and  not  cases  which  depend  for  their  emergency  solely  upon 
economical  methods  of  work  or  importance  of  rapid  cov- 
stiniction.'^'^ 

Again,  in  Circular  No.  62,  under  date  of  December  2(*. 
1906,  it  was  said : 

"An  '  extraordinary  emergency  '  under  the  act  is  one  not 
to  be  foreseen  in  time  to  avoid  the  necessity  of  exceeding  the 
limit  of  the  fixed  daily  hours  of  labor  by  the  employment 
of  more  men  or  more  shifts  of  men.  More  economical  con- 
sidei'ations  do  not  affect  the  question  at  all.  It  is  to  he 
assumed  that  in  making  the  requirement  Congress  knew 
that  under  many  conditions  the  law  would  impose  gi'eat 
expense  upon  the  Gocernment?'^ 

Although  there  can  be  no  doubt  that  in  the  prosecution 
of  this  work  in  this  dangerous  locality  extraordinary  emer- 
gencies within  the  exception  to  the  law  have  arisen  and  will 
arise,  still,  upon  the  facts  stated,  T  am  of  opinion  that  no 
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case  of  continuing  extraordinary  emergency  exists,  and, 
therefore,  upon  the  questions  suggested  by  your  communi- 
cation you  are  advised  that  the  eight-hour  law  applies  to 
this  work,  and  that  I  fully  concur  with  the  view  of  your 
Department,  as  expressed  in  the  circulars  quoted  above, 
that  those  who  fairly  come  within  the  ordinary  meaning  of 
the  words  "  laborers  and  mechanics  "  should  be  restricted 
to  no  more  than  eight  hours  of  effective  labor  upon  each 
calendar  day,  irrespective  of  enforced  idleness  on  other 
<lays,  except  when  a  sudden  emergency  nmst  be  met  by 
prompt  action. 

Very  respectfully, 

^  CHARLES  J.  BONAPARTE. 

The  Secretary  of  AVar. 


COMPUOMISE— VIOLATION  OF  THE  OLEOMARGARINE  LAW. 

The  officers  of  tlie  Treasury  Department  are  authorized,  in  accord- 
ance with  the  i>rovisioiis  of  section  3220,  Revised  Statutes,  to 
(^mpromise  a  case  involving  a  violation  of  the  **  Oleomargarine  " 
statutes,  upon  terms  which,  In  their  Judgment,  are  just  and  rea- 
sonable. 

Department  of  Justice, 

Jmie  18, 1907. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  let- 
ter of  May  10,  inclosing  an  opinion  pf  the  Solicitor  of 
Internal  Revenue,  and  requesting  my  opinion  upon  two 
<luestions : 

First.  Whether  under  section  3229  of  the  Revised  Stat- 
utes, the  Secretary  of  the  Treasury  is  authorized  to  com- 
promise a  case  involving  a  A'^iolation  of  the  provisions  of 
the  "  Oleomargarine  "  statutes,  where  an  offer  of  compro- 
mise had  been  made. 

Second.  Whether  the  Secretary  of  the  Treasury  would, 
have  power  to  accept  w  compromise  after  the  assessment 
was  made,  the  taxpayer  being  solvent. 

Under  the  facts  as  stated  to  me  it  is  imnecessary  for  me 
to  express  an  opinion  as  to  the  individual  merits  of  the 
case.  That  matter  is  primarily  within  the  province  of  the 
Commissioner. 
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Section  3229,  Revised  Statutes,  is  broad  and  general  iu 
its  terms.  It  provides  for  the  compromise  of  both  criminal 
and  civil  cases.  Its  provisions  extend  to  cases  both  before 
and  after  suits  commenced.  While  in  the  one  case  the 
action  of  the  Commissioner  must  be  with  the  advice  and 
consent  of  the  Secretary  of  the  Treasury,  and  in  the  other 
with  the  advice  and  consent  of  the  Secretary  and  the  rec- 
ommendation of  the  Attorney-General,  the  intention  of  the 
Legislature  evidently  was  to  place  the  authority  and  respon- 
sibility primarily  with  the  Commissioner. 

This  section  may  be,  and  has  been,  considered  in  connec- 
tion with  section  3469,  Revised  Statutes.  By  that  section, 
upon  a  report  of  a  district  attorney,  or  any  special  attorney 
or  agent  having  charge  of  any  claim  in  favor  of  the  United 
States,  showing  in  detail  the  condition  of  such  claim,  and 
the  terms  upon  which  the  case  may  be  compromised  and 
recommending  that  it  be  compromised  upon  the  terms  so 
offered,  and  upon  the  recommendation  of  the  Solicitor  of 
the  Treasury,  the  Secretary  is  authorized  to  compromise 
the  claim.  The  only  restriction  is  as  to  claims  arising 
under  the  postal  laws. 

It  is  clear  that  section  3229  (supra),  which  is  restricted 
to  cases  under  the  internal -revenue  laws,  is  much  broader 
in  its  language  than  section  3469.  The  initiative  of  action 
is  with  the  Commissioner.  It  is  imnecessary  to  say  that  he 
is  obliged  to  proceed  with  regard  to  the  facts  in  the  case 
as  to  neglect  or  violation  of  law  by  the  persons  reported  to 
him.  The  statute  provides  that  when  the  compromise  is 
made  there  shall  be  placed  on  file  in  the  office  of  the  Com- 
missioner, the  opinion  of  the  Solicitor  of  Internal  Revenue, 
with  his  reasons  therefor,  with  the  statement  of  the  amount 
of  tax  assessed,  the  amount  of  additional  tax  or  penalty 
imposed  by  law  in  consequence  of  the  neglect  or  delin- 
quency of  the  persons  against  whom  the  tax  is  assessed,  and 
the  amount  actually  paid  in  accordance  with  the  terms  of 
the  compromise. 

This  matter  w^as  carefully  considered  by  my  predecessor, 
Attorney-General  MacVeagh  (17  Op.,  213),  in  an  opinion 
upon  the  general  power  of  the  Secretary  in  cases  submitted 
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to  him  for  compromise.     I  refer  you  to  his  reasoning  and 
tc  the  conchision  he  there  reached. 

I  reply,  then,  that  the  officers  of  the  Department  of  the 
Treasury,  in  accordance  with  the  provisions  of  section 
3229  (supra),  are  fully  authorized  to  make  the  compromise 
alluded  to  upon  terms  which,  in  their  judgment,  are  just 
and  reasonable. 

In  view  of  the  facts  presented  to  me,  no  assessment  hav- 
ing been  made,  I  do  not  deem  it  advisable  or  necessary  to 
further  answer  the  second  question  addreased  to  me. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  kSecretakv  of  Commerce  and  Law)r. 


IMMKJRATION  -CONTKAC^T  LABOU. 

Two  alien  lithographic  artists,  who  came  to  the  United  States  in 
pursuance  of  a  contract  of  employment  entere<l  into  w'ith  the 
American  Lithographic  Company,  of  New  York,  their  passage 
being  prepaid  by  that  company,  and  who  have  been  excluded  upon 
the  ground  that  their  admission  would  be  in  violation  of  the  acts 
of  February  20,  1885  (23  Stat.,  3,S2),  and  March  X  1903  (32  Stat, 
1213),  relating  to  contract  labor,  should  be  admitted,  it  being 
shown  beyond  reasonable  doubt  that  there  are  not  a  sufficient 
number  of  lithographic  artists  in  the  country  at  the  present  time 
to  meet  the  demands  of  business. 

Department  of  Justice, 

J'^mc  18, 1907. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  let- 
ter of  May  23,  with  inclosures,  in  which  my  attention  is 
invited  to  the  case  of  tw^o  aliens  detained  at  New  York,  who 
liave  been  excluded  from  the  United  States  by  the  decision 
of  a  board  of  special  inquiry  on  the  ground  that  their  admis- 
sion would  be  a  violation  of  the  provisions  of  the  acts  of 
February  2G,  1885  (23  Stat,  332),  and  March  3,  1903  (32 
Stat.,  1213),  relating  to  contract  labor.  From  this  decision 
of  the  board  an  appeal  has  been  taken  to  you,  and  my  opin- 
ion is  asked  as  to  w^hat  yowT  decision  should  be. 

It  appears  from  the  testimony  taken  at  the  hearings  held 
by  the  board  that  the  aliens  in  question — August  Kurz- 
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dorfer  and  John  Haering — are  lithographic  artists  and 
natives  of  Germany,  who  are  coming  to  this  country  in  pur- 
suance of  a  contract  of  employment  entered  into  by  them 
with  the  American  Lithographic  Company,  of  New  York. 
The  company,  through  an  agent  abroad,  prepaid  their  pas- 
sage, and  agreed  to  employ  them  for  a  i)eriod  of  one  year 
at  a  stipulated  weekly  salary. 

Unless  saved  by  an  excepting  clause  or  a  proviso,  this 
contract  is  squarely  within  the  prohibition  of  the  statutes 
referred  to.  While  this  is  not  denied  by  the  appellants,  it 
is  insisted  in  their  behalf  that,  under  the  first  proviso  of 
section  5  of  the  act  of  February  2G,  1885  {supra) ^  and  the 
second  and  third  provisos  of  section  2  of  the  act  of  March 
3,  1903  {supra)  ^  they  should  be  admitted. 

The  material  part  of  section  5  of  the  act  of  1885  reads  as 
follows : 

"  *  *  *  Provided^  That  skilled  labor  for  that  pur- 
pose can  not  be  otherwise  obtained ;  nor  shall  the  provisions 
of  this  act  apply  to  professional  actors,  artists,  lecturers,  or 
singers,  nor  to  persons  employed  strictly  as  personal  or 
domestic  servants :     *     *     * " 

Section  2  of  the  act  of  1903  specifies  certain  classes  of 
persons  who  shall  be  excluded;  among  others,  "those  who 
have  been,  within  one  year  from  the  date  of  application  for 
admission  to  the  United  States,  deported  as  being  under 
offers,  solicitations,  promises,  or  agreements  to  perform 
labor  or  service  of  some  kind  therein."  This  section  also 
contains  the  following  provisos : 

"  *  *  *  And  pi'ovided  further^  That  skilled  labor  ma}' 
be  imported  if  labor  of  like  kind  unemployed  can  not  be 
found  in  this  country :  A^id  prooided  further^  That  the  pro- 
visions of  this  law  applicable  to  contract  labor  shall  not  be 
held  to  exclude  professional  actors,  artists,  lecturers,  sing- 
ers, ministers  of  any  religious  denomination,  professors  for 
colleges  or  semiiuiries,  persons  belonging  to  any  recognized 
learned  profession,  or  persons  employed  strictly  as  per- 
sonal or  domestic  servants." 

Unless,  then,  it  can  be  shown  that  these  aliens  are  artists 
within  the  meaning  of  the  statutes,  or  that  skilled  labor  of 
like  kind,  unemployed,  can  not  be  foimd  in  this  country,  the 
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appeal  must  be  dismissed.  A  decision  upon  either  point  in 
favor  of  the  aliens  would  entitle  them  to  admission. 

As  the  appeal  should  clearly  be  sustained  on  the  second 
ground  upon  the  evidence  submitted,  I  deem  it  unnecessary 
to  determine  whether  the  appellants  are  artists. 

On  the  former  point  the  evidence  is  so  free  from  contra- 
diction that  were  the  case  being  tried  by  a  judge  and  jury 
the  court  would  be  obliged  to  direct  a  verdict  for  the  aliens. 
Their  counsel,  at  the  hearing  before  the  board  of  inquiry, 
called  officers  of  five  different  lithographic  companies  to 
testify  to  the  scarcity  of  lithographic  artists  in  this  country. 
Henry  W.  Kupfer,  superintendent  of  the  art  drawing 
department  of  the  American  Lithographic  Company,  testi- 
fied that  he  had  been  for  four  years  in  charge  of  that  de- 
partment, and  that  during  all  that  time  part  of  his  duty 
had  been  to  hire  lithographic  artists;  that  while  his  com- 
pany could  use  to  advantage  twenty  or  twenty-two  artists 
it  had  only  ten.  He  further  testified  that  for  three  or  four 
years  there  had  been  the  same  difficulty  in  securing  men  to 
do  this  work.  It  also  appears  from  his  testimony  that  the 
company,  in  the  belief  that  to  meet  this  situation  it  was  nec- 
essary to  bring  men  in  from  abroad,  applied  early  in  1907 
to  your  Department  to  know  how  this  might  be  done.  The 
Commi&sioner-General  of  Immigration  suggested  that  be- 
fore any  steps  were  taken  looking  to  the  importation  of 
Ubor  it  was  advisable  to  demonstrate  to  the  satisfaction  of 
the  authorities  that  no  labor  of  like  kind,  unemployed,  was 
available  in  this  country.  In  accordance  with  his  sugges- 
tions advertisements  were  inserted  three  times  a  week  for 
four  weeks  in  twelve  newspapers  of  general  circulation  in 
the  eight  cities  where  it  seemed  most  likely  that  lithographic 
artists  could  be  secured.  There  were  thirty-two  answers  to 
these  advertisements.  No  personal  applications  were  made* 
and  the  company  did  not  secure  a  single  lithographic  artist 
as  a  result  of  its  efforts.  The  reasons  why  none  of  the 
thirty-two  who  comnuniicated  with  the  company  were  se- 
lected are  clearly  and  satisfactorily  explained  in  the  record 
you  have  submitted  for  my  consideration.  The  company 
thereupon  entered  into  contract,  above  referred  to,  with 
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Kurzdorfer  and  Haering,  informing  tlie  Commissioner- 
General  of  Immigration  of  the  fact  and  of  the  date  upon 
which  the  aliens  would  reach  New  York  in  order  that  a  test 
case  might  thus  be  made. 

Olin  D.  Gray,  president  of  the  Gray  Lithographic  Com- 
pany, testified  that  he  had  been  for  twenty-two  years  in  the 
business,  and  that  for  three  or  four  years  past  he  has  been 
unable  to  get  a  sufficient  number  of  lithographic  artists,  and 
as  a  result  has  been  repeatedly  forced  to  decline  to  take 
orders  requiring  a  high  grade  of  workmanship.  These  or- 
ders have  then  been  placed  abroad.  His  company  has 
advertised  in  almost  every  Eastern  paper,  and  has  applied 
to  the  National  Lithographic  Artists,  Engravers,  and  De- 
signers' League,  the  trades  union  of  the  craft,  without  get- 
ting relief.  Mr.  Gray  further  testified  that  he  had  sent 
emissaries  to  different  cities  in  the  United  States  to  secure 
men  without  getting  relief.  AVhile  he  admitted  his  unwill- 
ingness to  employ  union  men,  he  testified  that  there  were  no 
union  men  unemployed  qualified  to  do  the  work  he  wanted. 

J.  L.  Ketterlinus,  president  of  the  Ketterlinus  Litho- 
graphic Manufacturing  Company,  testified  that  he  had  been 
unable  to  secure  the  number  of  lithographic  artists  he  needed 
for  five  years  back. 

W.  F.  Powers,  president  of  the  W.  F.  Powers  Litho- 
graphic Company,  testified  that  he  had  been  obliged  to 
refuse  work  because  he  could  not  get  men. 

C.  W.  Frazier  testified  to  the  same  effect. 

All  of  these  witnesses  swore  that  the  demand  for  high- 
grade  lithographic  artists  was  constantly  increasing  in  this 
country.  The  work,  however,  has  been  going  abroad,  be- 
cause the  lack  of  skilk^d  lithographic  artists,  according  to 
the  statements  of  these  witnesses,  prevents  its  being  done  in 
this  country. 

Counsel  for  appellants  has  also  put  in  evidence  a  report 
of  the  Bureau  of  Statistics,  showing  that  the  value  of  litho- 
graphic importations  has  increased  from  under  $950,000 
for  the  fiscal  year  ending  June  30,  1898,  to  approximately 
$2,700,000  for  the  last  fiscal  year.  This  development  has 
been  gradual  and  steady,  every  year  showing  an  increase 
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over  the  year  before,  and  the  jBgures  for  the  first  nine 
months  of  the  current  fiscal  year  show  a  still  further  in- 
crease. 

This  testimony  as  to  the  scarcity  of  labor  is  practically 
uncontradicted.  Counsel  for  the  Lithographic  Artists,  En- 
gravers, and  Designers'  League  attempted  to  show  that  the 
difficulty  in  securing  men  was  due  to  a  strike  which  had 
been  declared  in  August,  1906.  This  idea  is  negatived  by 
the  statements  of  the  witnesses  above  referred  to  to  the  effect 
that  the  shortage  existed  for  several  years  prior  to  the  time 
the  strike  was  declared.  Nowhere  in  the  record  is  there  a 
scintilla  of  evidence  even  tending  to  contradict  this. 

Richard  Kitchett,  president  of  the  National  Lithographic 
Artists,  Engravers,  and  Designers'  League,  testified  that 
there  were  about  two  hundred  and  forty  members  of  his 
organization  unemployed  in  the  United  States,  and  that  this 
was  a  sufficient  number  to  fill  all  vacancies  and  to  meet  the 
demands  of  the  lithographic  business.  Counsel  for  the  aliens 
then  put  in  evidence  a  circular  issued,  with  the  knowledge 
of  Mr.  Kitchett,  by  the  national  advisory  board  of  the  Litho- 
graphic Artists,  Engravers,  and  Designers'  League,  of  which 
he  admitted  he  was  the  head,  which  ran  in  part  as  follows: 
*'  The  emploj^ers'  own  figures  show  that  the  number  of  men 
they  lack  in  the  art  department  is  actually  greater  than  the 
w^hole  number  now  out,  so  that  were  the  strike  to  be  settled 
to-morrow  there  would  not  be  enough  men  to  fill  all  vacan- 
cies." 

In  view  of  this  statement,  issued  with  his  authority  by  a 
board  of  which  he  was  the  head,  his  testimony  to  the  con- 
trary is  entitled  to  but  little  weight. 

I  therefore  advise  you  that  the  record  you  have  submitted 
shows  be^'ond  any  reasonable  doubt  that  there  are  not  in 
the  country  at  this  time  a  sufficient  number  of  lithographic 
artists,  employed  and  unemployed,  to  meet  the  demands  of 
the  business.  The  decision  of  the  board  of  special  inquiry 
should,  therefore,  be  reversed,  and  the  aliens  admitted. 
Respectfully, 

(^HARLES  J.  BONAPARTE. 

'^Fhe  Secrktary  of  Commerce  and  Labor. 
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JURISDIC^ION—CONDITIT  ROAD,  MARYLAND. 

The  laws  of  Maryland  confer  upon  the  mayor  of  the  town  of  Glen 
Echo  no  authority  to  imix>se  or  collect  fines,  either  for  violations 
of  the  ordinances  of  that  town  or  for  oflFenses  against  the  laws  of 
the  State  of  Maryland. 

Congress  has  the  right  of  exclusive  Jurisdiction  over  the  entire 
length  of  the  Conduit  road,  provided  the  roadbed  is  owned  in  fee 
by  the  United  States  and  has  been  aaiuired  in  accordance  with 
the  consent  of  the  legislature  of  the  State  of  Maryland  contained 
in  the  act  of  May  3,  1853  (Laws  of  Md.,  1853,  ch.  179). 

The  provisions  in  Article  I,  section  8,  of  the  Constitution,  that  Con- 
gress shall  have  power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  the  District  of  Columbia  and  "all  places 
purchased  by  the  consent  of  the  legislature  of  the  State  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings"  contemplates  the  pur- 
chase of  land  "  needful,"  for  any  reason,  to  the  discharge  of  any 
of  the  constitutional  duties  or  the  exercise  of  any  of  the  consti- 
tutional powers  of  the  United  States. 

The  reservoirs,  aqueducts,  and  other  constructions  appurtenant  to- 
the  water  supply  of  the  city  of  Washington,  D.  C,  are  to  be  con- 
sidered "  needful  buildings  "  within  the  meaning  of  Article  I,  sec- 
tion 8.  of  the  Constitution,  and  since  a  roadway  is  an  appropriate 
and  necessary  appurtenance  to  such  works,  the  Conduit  road  con- 
stitutes territory  within  the  exclusive  jurisdiction  of  Congress. 

The  Conduit  road  is  not  a  public  highway,  but  is  subject  to  the 
control  of  the  Chief  of  Engineers  (section  1800,  Revised  Stat- 
utes), and  its  use  by  the  public  may  be  subjected  to  such  regula- 
tions as  may  be  appropriate,  obedience  to  which  may  be  secured 
by  the  use  of  such  reasonably  sufficient  force  as  the  Secretary 
of  War  may  deem  advisable. 

Department  of  Justice, 

Jidy  3,  1907. 
Sir:  Your  letter  of  June  8,  1907,  and  accompanying 
documents  were  duly  received.  In  these  papers  reference 
is  made  to  certain  alleged  proceedings  on  the  part  of  the 
mayor  of  Glen  Echo,  a  small  town  in  Montgomery  County, 
Md.,  and  you  request  my  opinion  "  as  to  the  steps  necessary 
to  be  taken,  either  by  direct  intervention  or  through  the 
courts,  to  prevent  the  continuance  of  the  alleged  abuses 
by  the  mayor,  who  is  imposing  fines  and  collecting  them  by 
force  without  a  hearing  from  the  members  of  the  public 

60590— VOL  2(»— OS 11) 


290  Jurisdiction — Cmiduit  Road^  Maryland, 

using  that  part  of  the  road  which  runs  through  the  town 
of  Glen  Echo,"  the  road  in  question  being  one  generally 
known  as  the  "  Conduit  road." 

In  so  far  as  your  letter  relates  to  the  action  of  the  mayor 
of  Glen  Echo,  it  is  material,  first,  to  determine  how  far,  if 
at  all,  he  has  authority  to  impose  and  collect  fines  in  accord- 
ance with  the  laws  of  Maryland.  The  town  of  Glen  Echa 
was  incorporated  by  chapter  436  of  the  Laws  of  Maryland 
of  the  year  1904,  approved  April  8,  1904.  The  charter  then 
granted  conferred  no  power  specifically  upon  the  corpora- 
tion to  regulate  the  speed  of  vehicles,  but  at  the  session  of 
1906  two  acts  were  passed,  nearly  or  quite  identical  in  their 
terms,  constituting,  respectively,  chapters  560  and  826  of 
the  laws  of  that  year,  both  being  approved  April  8,  1906, 
whereby  the  above-mentioned  act  of  1904  was  repealed  and 
reenacted  with  amendments.  These  laws  conferred  on  the 
town  council  of  Glen  Echo  the  power  inter  alia  "  to  regulate 
the  speed  of  all  conveyances  upon  the  streets  or  any  public 
highway  or  road  within  the  town,  such  as  carriages,  bicy- 
cles, autocycles,  motorcycles,  automobiles,  locomobiles,  and 
street  cars."  At  the  same  session  another  act  was  passed, 
being  chapter  449  of  the  laws  of  that  year,  with  respect  to 
motor  vehicles,  the  material  provision  of  which  for  the 
present  purpose  is  as  follows : 

"  The  following  rates  of  speed  may  be  maintained,  but 
shall  not  be  exceeded,  upon  any  public  street,  public  road  or 
turnpike,  public  park  or  parkway,  public  driveway  or 
public  highway  in  this  State  by  anyone  driving  a  motor 
vehicle:  (1)  A  speed  of  one  mile  in  ten  minutes  upon  the 
sharp  curves  of  a  highway  and  at  the  intersection  of  promi- 
nent crossroads,  where  such  road  or  highway  passes  through 
the  open  country.  (2)  A  speed  of  one  mile  in  ten  minutes 
where  such  street  or  highway  passes  through  the  built-up 
portion  of  a  city,  town,  or  village,  except  cities  of  16,000 
inhabitants  or  over;  elsewhere,  except  as  otherwise  pro- 
vided in  this  sub-title,  a  speed  of  one  mile  in  five  minutes." 

I  am  informed  by  the  papers  sent  with  your  letter  that 
the  town  council  of  Glen  Echo  has  adopted  an  ordinance 
in  the  precise  terms  of  the  general  law  of  the  State  above 
quoted,  and  that  the  mayor's  action,  of  which  complaint  is^ 
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made  in  your  letter,  has  been  taken  professedly  in  tho 
enforcement  of  the  above-mentioned  ordinance.  Of  course 
the  authority  of  the  town  council  of  Glen  Echo  to  regulate 
the  speed  of  vehicles  on  the  Conduit  road  depends  upon 
whether  this  road,  in  so  far  as  contained  within  the  limits 
of  the  town  of  Glen  Echo,  is  a  "  street,"  "  public  highway,'' 
or  "  road  "  within  the  said  town;  but  supposing,  for  the 
sake  of  argument  only,  that  it  is  such  street,  public  high- 
way, or  road,  we  have  yet  to  inquire  whether  the  mayor 
has  any  power  to  impose  and  collect  fines  for  the  violation 
of  the  above-mentioned  ordinance  or  any  ordinance  of  the 
town  council. 

Section  8  of  the  charter  of  Glen  Echo  is  as  follows: 

'And  be  it  enacted^  That  the  mayor  shall  have  all  the 
powers  of  a  justice  of  the  peace  in  cr'iminal  cases  where  the 
town  of  Glen  Echo  is  a  party ^  and  shall  receive  fees  allowed 
justices  of  the  peace  in  similar  cases,  and  an  appeal  from 
his  judgment  when  the  demand  or  fine  exceeds  five  dollars 
may  be  taken  to  the  circuit  court  for  the  county,  which  shall 
hear  and  determine  the  matter  as  upon  appeal  from  justices 
of  the  peace." 

It  will  be  perceived  that  this  provision  of  the  statute  pro- 
fesses to  give  to  the  mayor  only  such  jurisdiction  as  a 
justice  of  the  peace  would  have  in  criminal  cases  "  to  which 
the  town  of  Glen  Echo  is  a  party."  There  are  many  au- 
thorities on  the  question  whether,  in  the  absence  of  any 
statute  on  the  subject,  proceedings  to  punish  the  violation 
of  a  municipal  ordinance  should  be  undertaken  in  the  name 
of  the  municipality  or  of  the  State;  and,  speaking  broadly, 
it  may  be  said  that  this  has  been  generally  held  to  depend 
upon  whether  such  proceedings  are  regarded  as  civil  or 
criminal  in  their  nature,  the  weight  of  authority  being, 
on  the  whole,  that  they  are  civil,  and  should  therefore  be 
prosecuted  in  the  name  of  the  municipality.  In  Maryland, 
however,  this  question  has  been  determined  by  statute. 
Article  38,  section  1,  of  the  code  of  public  general  laws  of 
that  State,  provides  that— ^ 

"  When  any  fine  or  penalty  is  imposed  by  any  act  of 
assembly  of  this  State  or  by  any  ordinance  of  any  incor- 
porated city  or  town  in  this  State  enacted  in  pursuance  of 
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suffiC^ient  authority  for  the  doing  of  any  act  forbidden  to 
be  done  by  such  act  of  assembly  or  ordinance,  or  for  omit- 
ting to  do  any  act  required  to  be  done  by  such  act  of  assem- 
bly or  ordinance,  the  doing  of  such  act  or  the  omission  to 
do  such  act  shall  be  deemed  a  criminal  offense;  such  of- 
fense in  the  city  of  Baltimore  shall  be  prosecuted  by  the 
arrest  of  the  offender  for  such  offense  and  by  holding  him 
to  appear  in  or  committing  him  for  trial  in  the  criminal 
court  of  Baltimore,  which  said  court  shall  have  jurisdiction 
in  the  said  case,  and  shall  proceed  to  try  or  dispose  of  the 
same  in  the  same  manner  as  other  criminal  cases  may  be 
tried  or  proceeded  with  or  disposed  of,  or  such  offense  may 
be  prosecuted  by  indictment  in  such  court ;  such  offense  in 
any  county  of  this  State  shall  be  prosecuted  by  the  arrest 
of  the  offender  for  such  offense  and  by  holding  him  to  bail 
to  appear  in  or  committing  him  for  trial  in  the  circuit 
court  for  the  county  in  which  such  offense  was  committed. 

*        *        *  59 

By  article  27,  section  447,  of  the  same  act,  it  is  further 
provided  that  indictments  for  such  offenses  shall  conclude 
"  against  the  form  of  the  ordinance  in  such  case  made 
and  provided  and  against  the  peace,  government,  and 
dignity  of  the  State."  It  seems  clear  that  the  powers  con- 
ferred by  various  statutes  of  the  State  of  Maryland  upon 
justices  of  the  peace  to  dispose  summarily  of  certain  crimi- 
nal charges  can  not  affect  the  character  of  the  proceeding; 
in  my  opinion,  therefore,  in  Maryland,  proceedings  to 
punish  offenders  against  municipal  ordinances  are  made 
criminal  by  express  law,  and  the  only  appropriate,  or 
indeed  possible,  "  parties "  to  such  proceedings  are  the 
State  of  Maryland  and  the  alleged  offender  or  offenders. 
It  would  seem  to  follow  that  the  mayor  of  Glen  Echo  has 
no  jurisdiction  to  impose  fines  for  the  violation  of  the 
ordinances  of  the  town  council,  since  to  such  a  proceeding 
the  town  of  Glen  Echo  is  not  a  party.  Of  course,  if  the 
proceedings  were  undertaken  under  chapter  149  of  the 
laws  of  1006  or  any  other  general  law  of  the  State,  it  is 
quite  clear  that  section  8  of  the  charter  above  quoted  would 
give  him  no  jurisdiction  whatever  in  the  premises. 
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There  is,  moreover,  room  for  a  further  inquiry  in  this 
connection.  Article  4,  sections  1  and  42,  of  the  constitu- 
tion of  Maryland,  contain  the  following  provisions: 

"  The  judicial  power  of  this  State  shall  be  vested  in  a 
court  of  appeals,  circuit  courts,  orphans  courts,  such  courts 
for  the  city  of  Baltimore  as  are  hereinafter  provided  for, 
and  justices  of  the  peace.  *  *  *  The  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  shall  appoint 
such  number  of  justices  of  the  peace  and  county  commis- 
sioners of  the  several  counties,  and  the  mayor  and  city 
council  of  Baltimore,  respectively,  shall  appoint  such  num- 
ber of  constables,  for  the  several  election  districts  of  the 
counties  and  wards  of  the  city  of  Baltimore,  as  are  now  or 
may  hereafter  l)e  prescribed  by  law.  *  *  *  The  jus- 
tices of  the  peace  and  constables,  so  appointed  and  com- 
missioned, shall  be  conservators  of  the  peace,  shall  hold 
their  office  for  two  years,  and  shall  have  jurisdiction, 
duties,  and  compensation,  subject  to  such  right  of  appeal, 
in  all  cases,  from  the  judgment  of  justices  of  the  peace  as 
hath  been  heretofore  exercised  or  shall  be  hereafter  pre- 
scribed by  law." 

In  McBee  v.  Fulton  (47  Md.,  425),  the  court  of  appeals 
of  Maryland  says:  "By  our  constitution  justices  of  the 
peace  are  made  part  of  the  judiciary  in  whom  the  judicial 
power  of  the  State  is  vested." 

There  can  be  no  doubt  that  the  legislature  of  Maryland 
intended  to  confer  upon  the  mayor  of  Glen  Echo  a  portion 
of  "  the  judicial  power  of  the  State."  Beside  what  is  con- 
tained in  section  8  of  the  charter  above  quoted,  section  17 
provides  that — 

"The  mayor  shall  have  full  pow«r  to  conduct  investi- 
gations as  to  violations  of  any  ordinance  of  said  town,  hold 
court  at  some  public  place •  whenever  the  case  requires; 
issue  warrants,  summons,  and  attachments.  Said  mayor 
shall  have  power  to  punish  any  person  or  persons  for  con- 
tempt; shall  have  power  in  case  of  conviction  of  any 
offender  or  violator  of  a  town  ordinance  to  commit  said 
offender  to  the  Montgomery  County  jail;  in  default  of 
surety  for  his  appearance  for  trial  or  in  default  of  fine  and 
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cost,  and  in  the  cases  as  herein  pro\nded,  he  shall  have  the 
power  to  commit  offenders  to  the  Maryland  House  of  Cor- 
rection or  to  labor  upon  the  streets." 

And  section  20  is  as  follows: 

^^And  he  it  enacted^  That  the  mayor  shall  keep  a  criminal 
docket  wuth  index,  and  shall  record  all  proceedings  of 
ei)ses  which  come  before  him  for  trial." 

But  can  the  legislature  of  Maryland  thus  confer  a  part 
of  the  judicial  power  of  the  State  upon  an  officer  who  not 
only  is  not  a  justice  of  the  peace  as  defined  by  the  constitu- 
tion, but  is  not  chosen  in  the  manner  prescribed  by  the 
constitution  for  the  choice  of  justices  of  the  peace? 

On  this  question  the  decision  in  Mayor  &  City  Council 
of  Hagerstown  v.  Dechevt  (32  Md.,  369)  seems  to  be  con- 
clusive. Similar  powers  had  been  conferred  on  the  mayor 
of  Hagerstow^n  by  a  charter  antedating  the  constitution 
of  1851  (which  first  contained,  in  substance,  the  provision^ 
on  this  subject  of  the  present  constitution),  and  its  lan- 
guage was  embodied  in  the  Code  of  Local  Laws  of  1860. 
On  this  point  the  Court  of  Appeals  says  (32  Md.,  p.  383) : 

"  It  is  very  clear  that,  after  the  adoption  of  that  consti- 
tution, the  legislature  had  no  power  to  appoint  a  justice  of 
the  peace,  nor  could  they  vest  judicial  power  in  any  other 
officer  except  such  as  were  enumerated  in  the  first  section 
of  the  fourth  article  of  the  constitution.  Wlien  that  con- 
stitution was  adopted,  therefore,  it  stripped  the  mayor  of 
the  judicial  power  or  jurisdiction  appertaining  to  the  office 
of  a  justice  of  the  peace,  w^hich  had  been  conferred  upon 
him  by  the  act  of  1847;  and  it  is  equally  clear  that  such 
jurisdiction  could  not,  constitutionally,  be  conferred  upon 
him  by  the  Code  of  1860." 

The  case  of  Attorney -General  v.  McDonald  (3  Wis.,  805) 
i-  likewise  precisely  in  point  and  several  other  decisions  of 
State  courts  of  last  resort  might  be  cited  to  show  that  such 
legislation  is  clearly  unconstitutional. 

If  the  view  of  the  Maryland  law  above  suggested  be  cor- 
rect, it  follows  that  the  mayor  of  Glen  Echo  has  no  juris- 
diction to  impose  or  collect  fines,  since  the  provision  of  the 
charter  professing  to  give  him  such  jurisdiction  is  inop- 
erative by  its  terms,  and,  if  it  were  operative,  would  be 
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Tinconstitutional.  It  would  seem  that  persons  who  have 
been  compelled  to  pay  such  fines,  when  under  arrest  and 
threatened  with  imprisonment,  are  entitled  to  recover  back 
the  same,  either  from  the  mayor  himself  or  from  the  town 
of  Glen  Echo,  if  the  money  has  been  (as  I  understand  to 
be  the  case)  paid  into  the  municipal  treasury.  Whether 
it  would  be  practicable  to  arrange  a  satisfactory  test  case  to 
determine  his  authority  in  the  premises  is  not  altogether 
<;lear,  but,  in  any  event,  proceedings  for  this  purpose  could 
be  instituted  only  in  the  courts  of  Maryland. 

It  appears  from  the  papers  transmitted  with  your  letter 
that  your  inquiry  relates  to  certain  matters  of  much 
broader  scope  than  the  jurisdiction  of  the  mayor  of  Glen 
Echo.  I  understand  from  these  papei's  that  you  desire  ad- 
vice as  to  the  jurisdiction  of  the  United  States  and  the 
powers  conferred  upon  your  Department  with  respect  to  so 
much  of  the  above-mentioned  "  Conduit  road "  as  lies 
within  the  limits  of  the  State  of  Maryland.  With  regard 
to  this  road,  the  material  facts  seem  to  be  substantially  as 
follows : 

In  1852  and  1853  the  Congress  authorized  and  made 
necessary  appropriations  for  the  construction  of  works  to 
furnish  the  cities  of  Washington  and  Georgetown  an 
abundant  supply  of  water  and  for  the  acquisition  of  ^uch 
lands  as  might  be  needed  for  these  purposes.  In  1853  the 
legislature  of  Maryland  passed  an  act  wherebj'^  it  was  pro- 
vided that  "  consent  is  hereby  given  to  the  United  States 
to  purchase  such  lands  and  to  construct  such  dams,  reser- 
voirs, buildings,  and  other  works,  and  to  exercise  concur- 
rently with  the  State  of  Maryland  such  jurisdiction  over 
the  same  as  may  be  necessary  for  the  said  purpose."  Large 
sums  of  money  were  from  time  to  time  appropriated  by  the 
Congress  for  the  completion  of  the  works  connected  with 
this  water  supply,  and  by  an  act  approved  March  3,  1859, 
the  President  was  directed  to  "  place  the  dams,  aqueducts, 
water  gates,  reservoirs,  and  all  fixtures  and  improvements 
connected  therewith,  together  with  the  lands,  houses,  fen- 
cing, water  and  other  rights  and  appurtenances  connected 
with  the  same  and  belonging  to  the  United  States  under  the 
immediate  care,   management,   and   superintendence  of  a 
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properly  qualified  officer  of  the  United  States  Corps  of 
Engineers."  *  The  same  act  forbade  any  pollution  of  the 
water  supply  under  penalty  of  fine  and  imprisonment.  In 
none  of  these  acts  is  there  any  authority  to  make  this  road ; 
but  in  1871  $10,000  was  appropriated  for  "  macadamizing 
the  top  of  the  conduit  now  vsed  as  the  main  road  to  Wa^h- 
ingtony  In  fact,  a  road  had  been  constructed  a  number  of 
years  previously  over  or  in  close  proximity  to  the  conduit, 
to  aid  in  building  the  latter  and  the  other  works  and  after- 
wards in  keeping  them  in  repair.  It  would  seem  that  the 
use  of  this  road  as  an  approach  to  Washington  had  already 
become  general  among  the  citizens  of  the  neighboring  dis- 
tricts of  Maryland  prior  to  1871,  and  macadamization  of 
the  surface  was  then  recommended  to  prevent  possible 
injury  to  the  masonry  of  the  conduit  by  reason  of  deep  ruts 
in  the  said  road,  caused  by  heavy  vehicles  passing  over  it 
in  rainy  weather.  No  Federal  statute  appears  to  have  been 
ever  passed  declaring  this  road  a  highway  or  even  expressly 
authorizing  its  construction,  but  for  more  than  forty  years 
the  road  appears  to  have  been,  in  fact,  used  notoriously  for 
highway  purposes.  The  land  in  which  the  conduit  is  laid 
and  over  which  the  road  runs  has  been  throughout  pur- 
chased by  the  United  States  in  fee,  and  neither  the  State 
of  Maryland  nor  Montgomery  County  nor  the  town  of 
Glen  Echo  nor,  so  far  as  I  am  aware,  any  other  authority, 
corporation,  or  individual  has  contributed  to  the  cost  of 
the  road's  maintenance  and  repair,  all  of  which  has  been 
defrayed  through  liberal  appropriations  made  by  the  Con- 
gress. The  road  is,  for  about  11  miles,  within  the  limits 
of  the  State  of  Maryland,  and,  for  about  1  mile,  within 
those  of  the  town  of  Glen  Echo. 

Article  1,  section  8,  of  the  Constitution  provides  that 
the  Congress  shall  have  power  "  to  exercise  exclusive  legis- 
lation in  all  cases  whatsoever  over  such  district  (not  exceed- 


♦  Section  1800,  Revised  Statutes,  foutnins  the  following  provision: 
"  The  Chief  of  Engineers  shall  have  the  Immediate  superintend- 
ence of  the  Washington  Aqueduct,  together  with  all  rights,  appur 
tenances,  and  fixtures  connected  with  the  same,  and  belonging  to 
the  United  States,  and  of  all  other  public  works  and  Improvements 
in  the  District  of  Columbia  In  which  the  Government  has  an  inter- 
<»st,  and  which  are  not  otherwise  specificMlly  provided  for  by  law.** 
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ing  10  miles  square)  as  may,  by  cession  of  particular  States 
and  the  acceptance  of  Congress,  become  the  seat  of  the 
Government  of  the  United  States,  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other 
needful  buildings." 

There  can  be  no  question  and,  so  far  as  I  am  aware,  none 
has  been  raised. that  the  word  "buildings"  in  this  passage 
is  used  in  a  sense  sufficiently  broad  to  include  public  works 
of  any  kind;  but  it  has  been  suggested  that,  inasmuch  as 
the  works  specifically  mentioned  are  all  of  a  military  char- 
acter, lands  can  thus  be  acquired  only  for  purposes  "  need- 
ful "  to  the  national  defense.  AVTiile  this  view  is  not 
wholly  unsupported  by  authority,  it  is  in  conflict  with  the 
opinion  of  my  predecessor  in  the  matter  of  the  New  York 
post-oflSce  site,  hereinafter  cited,  and  to  which  reference  is 
made,  with  approval,  by  the  Supreme  Court  in  the  Leaven- 
worth case,  mentioned  infra^  as  well  as  with  the  weight  of 
authority  in  State  courts,  and,  in  my  opinion,  this  provi- 
sion of  the  Constitution  contemplates  the  purchase  of  land 
^'  needful,"  for  any  reason,  to  the  discharge  of  any  of  the 
constitutional  duties  or  the  exercise  of  any  of  the  constitu- 
tional powers  of  the  United  States.  In  this  case  the  con- 
sent of  the  State  of  Maryland  was  clearly  given  to  the 
purchase  of  the  land,  and,  if  the  land  was  acquired  for  a 
"  needful "  purpose,  as  thus  contemplated  by  article  1, 
section  8,  of  the  Constitution,  it  seems  clear  that  the  power 
of  legislation  over  such  land  vested  in  the  Congress  as 
soon  as  it  was  acquired  with  such  consent.  In  the  lan- 
guage of  the  Supreme *Court  {Fort  Leavenworth  Railroad 
Company  v.  Lowe^  114  U.  S.,  pp.  532,  538)  : 

"  AMien  the  title  is  acquired  by  purchase  by  consent  of 
the  legislatures  of  the  States,  the  Federal  jurisdiction  is 
exclusive  of  all  State  authority.  This  follows  from  the 
declaration  of  the  Constitution  that  Congress  shall  have 
'  like  authority '  over  such  places  as  it  has  over  the  district 
which  is  the  seat  of  government;  that  is,  the  power  of 
'  exclusive  legislation  in  all  cases  whatsoever.'  Broader  or 
clearer  language  could  not  be  used  to  exclude  all  other  au- 
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Ihority  than  that  of  Congress,  and  that  no  other  authority 
can  be  exercised  over  them  has  been  the  uniform  opinion 
of  Federal  and  State  tribunals  and  of  the  Attorneys-Gen- 
fTal." 

It  is  immaterial  to  inquire  whether  the  legislature  of 
Maryland  meant  to  impose  any  restriction  or  limitation 
upon  its  cession  of  jurisdiction  by  the  act  of  1853,  above 
quoted,  for,  the  consent  of  the  State  to  the  purchase  being 
once  given,  the  cession  takes  place  by  virtue  of  the  Consti- 
tution itself,  and  any  attempt  to  impose  a  restriction  by 
the  legislature  would  be  unconstitutional  and,  therefore, 
void.  In  an  opinion  relative  to  the  New  York  post-office 
site,  under  date  of  May  6,  1861,  Attorney-General  Bates 
said  (10  Op.,  39): 

"As  to  the  act  of  consent  by  the  legislature  of  New  York, 
I  remark,  in  the  first  place,  if  it  do  not  amount  to  a  consent 
to  the  purchase  then  it  is  simply  null,  and  the  United  States 
hold  the  land,  without  exclusive  jurisdiction.  In  the  second 
place,  if  it  do  amount  to  consent^  then  any  exceptions, 
i-eservations,  or  qualifications  contained  in  the  act  are  void, 
because,  consent  being  given  by  the  legislature,  the  Con- 
stitution vests  in  Congress  exclusive  legislation  over  the 
place,  beyond  the  reach  both  of  Congress  and  the  legislature 
of  New  York." 

I  do  not  think  there  is  any  room  for  doubt  that,  in  this 
case,  the  consent  to  the  purchase  was  given;  and,  such  being 
the  case,  I  have  only  to  inquire  whether  the  purpose  for 
which  the  land  was  purchased  came  within  the  terms  of  the 
Constitution. 

The  framers  of  the  Constitution,  having  provided  for  a 
seat  of  government  for  the  Union*  must  be  presumed  to 
have  anticipated  the  reasonable  and  necessary  consequences 
of  such  provision,  one  being  that  a  considerable  population, 
including  large  numbers  of  persons  engaged  in  the  work  of 
government,  would  be  collected  together  within  the  terri- 
tory to  be  acquired  for  this  purpose;  and,  as  this  territory 
\vas  to  be  of  very  limited  area,  they  must  be  further  pre- 
sumed to  have  anticipated  that  works  indispensable  to  the 
welfare  of  its  inhabitants,  and  necessarily  under  the  control 
of  its  government   (which  was  to  be  likewise  the  govern- 
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Tiient  of  the  Union)  would  have  to  be  erected  within  the 
territory  of  the  neighboring  States.  An  abundant  supply 
of  pure  water  being  a  necessity  of  life,  I  think  it  is  clear 
that  the  reservoirs  and  aqueducts  and  other  constructions 
appurtenant  to  such  water  supply  are  to  be  considered 
•'needful  buildings''  within  the  terms  of  Article  I, section 
S,  of  the  Constitution;  and,  since  a  roadway  is  an  appro- 
priate and  necessary"  appurtenance  to  such  works,  being 
required  to  afford  access  to  them  on  the  part  of  those  in- 
trusted with  their  management,  superintendence,  and  re- 
pair, I  think  the  Conduit  road  constitutes  territory  within 
the  exclusive  jurisdiction  of  the  Congress,  and  that  the 
legislature  of  the  State  of  Maryland  has  no  jurisdiction 
over  any  part  of  it.  I  see  no  material  distinction  between 
this  question  and  that  involved  in  Commonirealth  v.  Clary 
(8  Mass.,  72),  in  which  it  was  held  that  a  proviso  to  the 
effect  that  civil  and  criminal  processes  might  be  served  by 
the  officers  of  the  Commonwealth  of  Massachusetts  within 
the  territory  of  the  arsenal  at  Springfield  did  not  give  the 
State  courts  jurisdiction  to  punish  an  offense  committed 
within  the  territory  in  question. 

There  remains  to  l)e  considered  the  question  whether  the 
roadway  over,  or  in  proximfty  to,  the  aqueduct,  known  as 
the  "  Conduit  road  "  constitutes  a  public  highway ;  and.this 
question  I  answer  in  the  negative.  It  is  true  that  the  Con- 
gress, in  providing  for  the  macadamization  of  a  portion  of 
this  road,  appears  to  have  recognized  that  it  was,  in  fact, 
very  generally  used  as  a  roadway  by  the  inhabitants  of  the 
neighboring  districts  of  Maryland,  but  I  do  not  think  this 
incidental  reference  to  the  use  of  its  property,  allowed  by 
the  Government,  as  a  matter  of  grace  only,  to  the  residents 
of  the  vicinage,  can  be  reasonably  construed  as  a  dedica- 
tion of  the  road  to  the  public  use.  A  highway  could  not 
be  "  needful  "  for  the  purpose  of  providing  a  water  supply 
to  the  seat  of  government.  As  a  means  of  access  to  the 
waterworks,  a  road  might  come  within  that  designation, 
but  it  was  certainly  unnecessary  that  the  means  of  access 
thus  afforded  should  be  open  to  the  public  generally.  Nor 
can  any  such  right  be  claimed  on  the  ground  of  prescrip- 
tion.    Without  pausing  to  consider  the  application  to  this 
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question  of  the  maxim  nullum  tempua  occurrit  regi^  inas- 
much as  the  Congress  had  ho  right  to  acquire  land  for  use 
as  a  highway,  the  case  is  disposed  of  under  the  principle 
asserted  in  Sapp  v.  Northern  Central  Railway  Company 
(51  Md.,  J).  124),  in  which  case  the  court  says: 

"  It  is  familiar  and  elementary  law  that  title  by  pro- 
scription is  founded  on  the  presumption  of  a  grant,  and  it 
follows  from  this  that  in  order  to  establish  a  prescriptive 
right  it  must  be  claimed  under  and  througli  some  one  who 
had  a  right  to  grant  or  create  the  easement  claimed." 

I  think  the  legal  incidents  of  this  roadway  are  similar  to 
those  of  a  so-called  "  street "  in  a  navy-yard  or  arsenal.  It 
was  constructed  for  the  benefit  of  the  Government  and  not 
of  the  public  generally,  and  the  fact  that  its  use  by  many 
of  the  public  may  have  been  tolerated  for  a  long  time  does 
not  prevent  the  Government  from  restricting  or  even  for- 
bidding such  use  should  this  course  seem  advisable. 

While  the  use  is  permitted,  however,  it  would  seem  that 
it  ought  to  be  permitted  under  reasonable  regulations,  and 
I  see  no  reason  to  doubt  that  the  officer  under  whose  super- 
intendence and  control  the  road  has  been  placed  by  the 
President,  in  pursuance  of  the  act  of  Congress  of  1859,  may 
prescribe  such  regulations  in  the  absence  of  any  Federal 
statute  regulating  the  subject-matter.  He  has,  indeed,  no 
power  to  fine  or  imprison,  or  otherwise  punish  persons  who 
may  violate  these  regulations,  but  he  can  exclude  them 
from  the  use  of  the  road  if  they  are  disorderly  or  refuse 
to  recognize  his  authority,  and  such  military  force  may  be 
appropriately  placed  under  his  command  as  will  insure 
obedience  to  his  orders. 

In  the  papers  submitted  with  your  letter,  the  question 
is  discussed  as  to  whether,  if  the  Conduit  road  were  closed 
to  the  public,  this  would  affect  the  right  of  travelers  on 
intersecting  roads  to  cross  it.  So  far  as  I  can  perceive,  this 
question  has  not  yet  arisen  practically,  and,  inasmuch  as 
there  seems  to  be  no  reason  to  expect  that  it  will  necessarily 
arise  in  the  near  future,  I  think  it  will  be  advisable  to 
reserve  its  consideration  imtil  its  determination  may  be 
needed  for  some  useful  and  practical  purpose. 

I  advise  you,  therefore,  first,  that,  in  my  opinion,  the 
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laws  of  Maryland  confer  upon  the  mayor  of  the  town  of 
Glen  Echo  no  authority  to  impose  or  collect  fines,  either 
for  violations  of  the  ordinances  of  that  town  or  for 
offenses  against  the  laws  of  the  State  of  Maryland ;  second, 
that  the  Congress  has  the  right  of  exclusive  jurisdiction 
over  the  entire  length  of  the  Conduit  road,  supposing,  as 
I  understand  to  be  the  fact,  that  its  entire  roadbed  is  owned 
in  fee  by  the  United  States,  and  has  been  acquired  in 
accordance  with  the  consent  of  the  legislature  of  the  State 
of  Maryland  to  such  acquisition  contained  in  the  act  of 
1853;  third,  that  the  said  Conduit  road  is  not  a  public 
highway,  but  is  subject  to  the  control  of  the  officer  desig- 
nated by  the  PreJiident  in  accordance  with  the  act  of  1859, 
and  that  its  use  by  the  public  may  be  subjected  to  such 
regulations  as  may  be  appropriate,  obedience  to  which 
regulations  may  be  secured  by  the  use  of  such  reasonably 
sufficient  force  as  you  may  deem  advisable. 
I  remain,  sir,  yours  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


CJIVIL    SERVICI<>-KIiI01BILITY— MEMBERS    OF    THE    SAME 

FAMILY. 

An  applicant  for  a  position  in  tlie  competitive  classified  service  who 
resides  witli  lier  father,  a  clerk  in  the  Post-Office  Department, 
and  who  has  two  brothers  also  in  the  classified  service  who  main- 
tain separate  homes  apart  from  their  father,  is  entitled  to  appoint- 
ment if  otherwise  qualified  under  the  civil-service  law. 
,  Children  who  have  established  and  maintain  separate  homes  apart 
from  their  parents  are  no  longer  members  of  tlje  same  family  as 
their  parents  within  the  meaning  of  section  9  of  the  civil-service 
act  of  January  IG,  1883  (22  Stat.  406), 

Department  of  Justice, 

July  12, 1907. 

Sir:    I  have  the  honor  to  acknowledge  receipt  of  your 

letter  of  June  5,  enclosing  a  communication  from  the  Civil 

Service  Commission,  in  which  reference  is  made  to  my 

opinion  of  May  25,  1907  {ante.  p.  260),  in  regard  to  the 
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effect  of  section  9  of  the  act  of  January  16,  1883  (22  Stat., 
40C).  The  Commission  requests  to  be  further  advised  as  to 
the  effect  of  this  section,  and  submits  for  my  consideration 
the  case  of  Miss  Mabel  L.  Stratton,  who  is  an  applicant  for 
a  position  in  the  competitive  classified  service.  It  appear? 
that  Miss  Stratton  is  a  daughter  of  Samuel  R.  Stratton,  at 
present  employed  as  a  clerk  in  the  Post-Office  Department ; 
that  she  has  a  brother  who  is  a  clerk  in  the  office  of  the  Civil 
Service  Conunission,  and  another  brother  who  is  employed 
in  the  United  States  custom-house  in  Philadelphia.  Miss 
Stratton  resides  with  her  father  in  the  city  of  Washington. 
Both  her  brothers  maintain  separate  homes  and  live  apart 
from  their  father. 

Section  9  of  the  act  of  January  16,  1883,  supra,  reads  as 
follows : 

*'  That  whenever  there  are  already  two  or  more  members 
of  a  family  in  the  public  service  in  the  grades  covered  by 
this  act,  no  other  member  of  such  family  shall  be  eligible 
to  appointment  to  any  of  said  grades." 

Miss  Stratton's  eligibility  for  appointment,  therefore, 
depends  upon  whether  her  father,  Samuel  R.  Stratton,  and 
his  two  sons  are  members  of  a  family  within  the  meaning 
of  the  act. 

In  the  Century  Dictionary  "  family  "  is  defined  as  ''  that 
collective  body  of  persons  who  form  one  household,  under 
one  head  and  one  domestic  government,  including  parents, 
children,  and  servants." 

In  the  Worcester  Dictionary  the  definition  is  given  as 
"  persons  collectively  who  live  together  in  a  house  or  under 
one  head." 

In  the  Webster  Dictionary  the  definitions  are:  "The 
collective  body  of  persons  who  live  in  one  house  and  under 
one  head  or  management;  a  household  including  parents, 
children,  and  servants,  and,  as  the  case  may  be,  lodgers  or 
boarders;  the  group  consisting  of  husband  and  wife  and 
their  dependent  diildren,  constituting  a  fundamental  unit 
in  the  organization  of  society." 

In  Dodge  v.  The  Boston  and  Providence  Railroad  Com- 
pany (154  Mass.,  299,  301),  the  following  language  is  used 
in  regard  to  the  signification  of  the  word  "  family :"   "  Its 
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primary  meaning  is  the  collective  body  of  persons  who  live 
in  one  house  and  under  one  management  *  *  *.  Unless 
the  context  manifests  a  different  contention,  the  word 
'  family '  is  usually  construed  in  its  primary  sense." 

This  definition  is  quoted  with  approval  in  Poor  v.  The 
Hudson  Insurance  Company  (2  Fed.,  432,  438). 

Possibly  the  most  satisfactory  definition  of  the  legal 
meaning  of  the  word  "  family  "  is  contained  in  the  opinion 
of  Lord  Chief  Justice  Kenyon  in  King  v.  Darlington  (4  T. 
R.,  797),  in  which  he  says: 

"  In  common  parlance,  the  family  consists  of  those  who 
live  under  the  same  roof  with  the  pater  familias — ^those 
who  form,  if  I  may  use  the  expression,  his  fireside;  but 
when  they  branch  out  and  become  heads  of  new  establish- 
ments, they  cease  to  be  part  of  the  father's  family." 

Applying  these  definitions  to  the  case  under  considera- 
tion, it  seems  clear  that  the  sons  of  Samuel  R.  Stratton  are 
no  longer  members  of  his  family  within  the  meaning  of  the 
civil-service  act.  That  being  so,  it  is  clear  that  there  is 
but  one  member  of  the  family  at  present  employed  in  the 
classified  civil  service,  and  that  Miss  Mabel  Stratton  is 
therefore  eligible  to  appointment  if  otherwise  qualified 
under  the  civil-service  act  and  rules. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 


NAVAL  BRIGADE— NATIONAL  GUAKI)— ORGANIZED 
MILITIA. 

Those  portions  of  the  military  organizations  of  the  several  States,. 
Territories,  and  the  District  of  Columbia  that  are  Intended  for 
naval  service  are  portions  of  the  organized  militia,  and  as  such 
are  entitled  to  participate  In  the  contest  for  prizes  and  trophies 
provided  for  In  the  act  of  March  2,  1907  (34  Stat.,  1175). 

The  terms  "  National  Guard  "  or  "  Organized  Militia,"  as  used  in 
the  act  of  March  2,  1907  (34  Stat.,  1175),  embrace  the  whole  of 
the  militia  organized  under  the  laws  of  the  States  or  Territories, 
whether  intended  for  land  of  naval  service,  and  are  not  restricted 
to  such  portions  thereof  as  are  intended  for  land  service  only. 
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Argument  In  favor  of  a  particular  construction  of  a  statute  because 
otlier  statutory  provisions  have  that  meaning,  tliough  permissible* 
is  not  of  great  force. 

Department  of  Justice, 

July  15, 1907. 

Sir  :  In  your  note  of  July  8,  1907,  with  its  inclosures,  to 
which  I  have  the  honor  to  reply,  you  ask  my  opinion  in 
substance  whether  those  portions *of  the  militia  of  the  sev- 
eral States,  organized  as  naval  brigades  or  for  naval  serv- 
ice are  entitled  to  participate  in  the  contest  for  prizes  and 
trophies  provided  for  by  the  act  of  March  2,  1907  (B4 
Stat,  1175).  You  transmit  also  the  opinion  of  the  Judge- 
Advocfete-Greneral  of  the  Army,  adverse  to  such  right,  with 
which  you  express  your  concurrence;  and  a  note  from  the 
Secretary  of  the  Navy,  expressing  a  contrary  opinion,  con- 
curred in  by  the  attorney-general  and  chief  of  staff  of 
Massachusetts;  and  a  memorandum  of  authorities  in  sup- 
port of  the  right  to  thus  participate.  Specifically  the  ques- 
tion arises  as  to  the  right  of  the  naval  brigade  of  Massa- 
chusetts to  participate  in  the  national  contest  to  be  held  at 
Camp  Perry,  Port  Clinton,  Ohio,  on  August  29, 1907. 

The  act  referred  to  is  one  of  several  for  the  promotion 
of  the  efficiency  and  usefulness  of  the  militia  by  teaching, 
training,  and  practice,  and  to  this  end  provision  is  made 
for  annual  competitive  contest  to  be  "  open  to  the  Army, 
Navy,  Marine  Corps,  and  the  National  Guard  or  organized 
militia  of  the  several  States,  Territories,  and  of  the  Dis- 
trict of  Columbia."  And  the  question  is  whether  that  por- 
tion of  the  militia  of  the  State  organized  as  a  naval  brigade 
or  for  naval  service  is  embraced  in  the  above  designation, 
"  National  Guard,"  or  "  Organized  Militia ;  "  for  if  they  are 
so  included,  then  by  the  express  terms  of  the  act  they  are 
entitled  to  thus  participate,  even  though  in  some  other  acts 
upon  the  same  subject  the  same  terms  are  evidently  not 
intended  to  include  them. 

The  act  of  January  21,  1903  (32  Stat,  775),  "to  pro- 
mote  the  efficiency  of  the  militia,  and  for  other  purposes," 
provides — 

"  That  the  militia  shall  consist  of  every  able-bodied  male 
of  the  respective  States,  Territories,  and  the  District  of 
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Columbia,  and  every  able-bodied  male  of  foreign  birth  who 
has  declared  his  intention  to  become  a  citizen,  who  is  more 
than  eighteen  and  less  than  forty-five  years  of  age,  and 
shall  be  divided  into  two  classes — ^the  Organized  Militia, 
to  be  known  as  the  National  Guard  of  the  State,  Territory, 
or  District  of  Columbia,  or  by  such  other  designations  as 
may  be  given  them  by  the  laws  of  the  respective  States  or 
Territories,  and  the  remainder  to  be  known  as  the  reserve 
militia." 

Thus  all  male  persons,  of  the  description  mentioned,  ex- 
cept as  stated  in  the  next  section,  are  part  of  and  con- 
stitute the  militia  of  the  several  States,  Territories,  and 
District,  and  when  organized  into  regiments,  battalions, 
companies,  or  naval  brigades,  and  officered,  under  the  laws 
of  the  State  they  are  organized  militia  by  such  designa- 
tions as  the  State  may  give  them. 

And  this  is  equally  so,  no  matter  whether  they  are  thus 
organized  for  land  or  for  naval  service.  It  is  impossible 
to  say  that  when  a  portion  of  this  "  militia  "  is  thus  organ- 
ized it  is  or  is  not  a  portion  of  the  organized  militia,  do- 
pendent  upon  the  branch  of  the  military  service  for  which 
it  is  intended.  The  designation  "  National  Guard,"  "  Or- 
ganized Militia,"  or  "  such  other  designations  as  may  bi* 
given  them  by  the  laws  of  the  respective  States  or  Terri- 
tories," are  but  names  used  to  identify  these  organized  por- 
tions of  the  militia  and  distinguish  them  from  the  unor- 
ganized portions,  or  "  reserve,"  and  not  at  all  to  indicate 
the  branch  of  military  service  for  which  it  is  intended. 
This  is  so  manifest  as  not  to  require  argument. 

And  it  is  equally  certain  that  any  and  every  law  re- 
ferring to  organized  militia,  national  guard,  by  whatever 
name  called,  unless  it  should  be  otherwise  expressly  stated, 
refers  prima  facie  to  those  portions  of  this  militia  whicli 
are  thus  organized,  and  equally  so,  no  matter  whether  in- 
tended for  land  or  for  naval  service.  When  it  is  intended 
to  distinguish  the  naval  from  the  land  portion,  this  is  done 
by  language  which  does  not  necessarily  mean  the  whole, 
instead  of  merely  a  portion.  And  if  not  so  done  when  in- 
tended, the  language  must  still  be  taken  to  mean  just  what 
it  plainly  says. 

(Ur>fM)— VOL  2(;— OS 2() 
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militia  organized  for  sea  purposes,  even  if,  bj'^  possibility, 
these  were  not  regarded  as  being  any  portion  of  the  organ- 
ized militia.  Still  that  act  made  them  such,  for  as  they 
necessarily  belong  to  the  militia,  as  does  any  able-bodied 
man  subject  to  military  service,  and  are  certainly  not  in 
the  unorganized  militia  ''  reserve,"  it  follows  that  they  are 
of  the  organized  militia,  as  of  course. 

But  there  is  another  satisfactory  reason  w^hy  the  legisla- 
tion here  considered  affords  no  indication  that  Congress 
(lid  not  regard  this  naval  militia  as  any  portion  of  the 
organized  militia.  These  branches  of  the  military  service 
are  essentially  different  in  their  organization,  arms,  equip- 
ment, quartermaster's  supplies,  etc.,  and,  while  in  statutes 
the  language  and  terms  usually  used  in  reference  to  the 
Army  would  be  generally  appropriate  with  reference  to 
the  land  militia,  yet,  when  statutes,  appropriation  or  other- 
wise, have  specific  reference  to  the  naval  militia,  it  is 
necessary  to  have  some  distinctive  name  to  point  out  their 
specific  reference.  And  that  is  all  that  is  done  by  this 
legislation,  specifically  for  the  naval  militia.  And  as  this 
distinctive  specific  legislation  w^ould  be  equally  appropriate 
and  necessary,  whether  the  naval  militia  w^as  or  was  not 
regarded  as  a  portion  of  the  organized  militia,  there  is,  of 
course,  no  implication  either  way.  And  this  applies  to 
such  specific  legislation  since  the  defining  act  of  1903. 

The  only  legislation  that  is  referred  to  as  showing  that 
Congress  did  not  regard  these  naval  brigades  as  being  por- 
tions of  the  organized  militia  which  might  cause  any 
appreciable  hesitation  on  my  part  is  that  portion  of  section 
3  of  the  act  of  January  21,  1903,  relating  to  the  organiza- 
tion, armament,  and  discipline  of  the  organized  militia, 
and  requiring  those  to  conform  to  the  rules  prescribed  for 
the  Army.     This  section  provides  that — 

"  The  organization,  armament,  and  discipline  of  the 
organized  militia  in  the  several  States  and  Territories  and 
in  the  District  of  Columbia  shall  be  the  same  as  that  which 
is  now^  or  may  hereafter  be  prescribed  for  the  Regular  and 
Volunteer  Army  of  the  United  States  within  five  years 
from  the  date  of  the  approval  of  this  act." 

^Vhile  this  language  in  terms  embraces  the  entire  organ- 
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ized  militia,  land  or  naval,  it  is  manifest  that  the  pro- 
vision can  not  be  executed  as  to  the  naval  brigades,  for 
these  are,  and  are  required  to  be,  organized,  armed,  and 
disciplined  under  different  rules  and  regulations. 

If  there  were  any  doubt  whether  section  1  of  the  act  of 
January  21,  1903,  supra^  included  all  of  the  organized 
militia,  land  and  naval,  this  provision  would  tend  to  show 
that  it  did  not,  but  that  only  that  portion  of  tJie  organ- 
ized militia  intended  fot*  land  service  was  included.  But, 
as  to  any  question  here,  this  is  its  only  office  or  effect.  Wo 
are  not  considering  here  whether  this  part  of  section  3  can 
be  carried  into  effect  as  to  that  portion  of  the  organizjed 
militia  intended  for  naval  service,  but  are  concerned  only 
with  the  question  how  far,  if  at  all,  this  provision  oper- 
ates to  limit  or  restrict  the  meaning  of  section  1  of  that 
act.     I  refer  again  specifically  to  that  section. 

After  declaring  that,  with  the  exceptions  stated,  every 
able-bodied  man,  subject  to  military  duty,  shall  constitute 
the  militia,  it  says,  "  and  shall  be  divided  into  two  classes — 
the  organized  militia,  to  be  known  as  the  national  guard 
of  the  State,  Territory,  or  District  of  Columbia,  or  by  such 
other  designations  as  may  be  given  them  by  the  laws  of 
the  respective  States  and  Territories,  and  the  remainder  to 
be  known  as  the  reserve  militia." 

It  is  absolutely  certain  that  every  person  subject  to 
military  duty  is  embraced  in  this  section,  as  a  portion  of 
the  militia,  and  equally  certain  that  all.  those  who  are 
organized  into  known  military  organizations,  under  the 
laws  of  the  State,  Territory,  or  District,  and  by  whatever 
name  called,  are  portions  of  the  organized  militia  within 
that  section.  There  are  but  the  two  classes — the  organized 
and  the  unorganized  or  reserve  militia. 

And  this  is  not  changed  by  the  fact  that  Congress  has, 
by  inadvertence  or  otherwise,  made  a  provision  in  terms 
applicable  to  the  whole,  which  can  be  carried  into  effect  as 
to  only  a  part.  Such  instances  of  general  language  so 
broad  as  to  necessarily  embrace  more  than  was  intended 
are  not  unusual.  But  it  is  certain  that  this  provision  of 
section  3  does  not  and  can  not  change  the  plain  meaning 
of  section  1  of  the  act. 
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If  anything  further  was  necessary  it  might  be  pointed 
out  that  the  act  of  March  2,  1907,  making  appropriation 
for  this  coming  contest,  makes  express  reference  to  Ihe 
act  of  1903,  which  so  plainly  declares  that  all  those* 
State  organizations  shall  constitute  the  Organized  Militia 
and  with  full  knowledge  that  the  act  referred  to  included 
the  naval  as  well  as  the  land  organizations  in  the  "  Organ- 
ized Militia,"  still  used  as  before  the  term  "  Organized 
Militia."  And  further,  that  if,  as  is  claimed,  Congress 
actually  had  it  in  mind,  and  did  not  intend  that  these 
naval  organizations  should  participate  in  these  contests, 
then  in  view  of  the  plain  meaning  of  the  act  of  1903  some- 
thing different  from  this  would  have  been  said  to  express 
this  intention. 

Nor  is  there  anything  incongruous  or  incompatible  in 
the  idea  of  a  naval  militia  to  suggest  its  exclusion  when  the 
militia  is  mentioned.  While  a  more  or  less  organized  land 
militia  is  as  old  as  the  feudal  system,  a  naval  militia,  in 
this  country,  at  least,  is  of  modem  date.  And  yet  it  was 
well  known  and  Congress  had  made  frequent  appropria- 
tions for  it.  And  indeed  when  we  consider  the  difficulties 
of  manning  our  Navy  with  American  seamen,  it  may  well 
be  thought  that  a  naval  militia  from  which  recruits  for 
this  purpose  may  be  drawn  is  quite  as  necessary  as  are 
such  organizations  for  the  Army.  And  inasmuch  as  the 
naval  service  peculiarly  requires  practice  and  training  in 
order  to  be  of .  any  usefulness  whatever,  it  would  seem 
strange  that  Congress  should  purposely  debar  from  its 
training  and  practice  those  who  most  need  it.  I  do  not 
think  it  has  done  so. 

I  am  therefore  of  opinion  that  those  portions  of  the 
military  organizations  of  the  several  States,  Territories, 
and  the  District  of  Columbia  that  are  intended  for  naval 
service  are  portions  of  the  organized  militia,  and  as  such 
are  entitled  to  participate  in  the  contest  for  prizes  and 
trophies  provided  for  in  the  act  of  March  2,  1907,  and 
other  acts  for  the  same  purpose. 
Respectfullv, 

CHARLES  J.  BONAPARTE. 

The  Secretaky  of  War. 
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DUIIGS    AND    MEDICINE    ACT— STANDARDS    OF    PURITY- 
FOOD  AND  DRUGS  ACT. 

Ill  applying  the  drugs  and  medicine  act  of  June  26,  1848  (9  Stat., 
237),  to  Importations  originating  in  Italy,  tbe  standard  of  strength 
and  purity  to  be  enforced  is  that  established  by  the  pharmacopoeia 
of  the  United  States,  and  not  that  of  Italy  or  any  other  foreign 
country. 

Importations  originating  in  any  of  the  countries  whose  pharma- 
copoeias are  mentioned  in  section  2935,  Revised  Statutes,  must 
conform  to  the  pharmacopoeia  of  the  country  of  their  origin; 
but  if  produced  in  any  other  country,  whose  pharmacopoeias  are 
not  thus  standardized,  then  the  pharmacopoeia  of  the  United 
States  must  control. 

When  the  meaning  of  a  statute  is  doubtful,  great  weight  should  be 
given  to  the  construction  placed  upon  it  by  the  Department 
charged  with  its  execution,  and  where  such  construction  has  been 
uniform  and  long  continued  it  should  not  be  disregarded  without 
the  most  cogent  reasons,  and  still  greater  weight  should  be  given 
where  the  statute  has  been  subsequently  reenacted  by  Congress. 

The  drugs  and  medicine  act  of  1848  and  the  food  and  drugs  act  of 
June  30,  1906  (34  Stat,  768),  are,  generally  speaking,  cumulative 
and  should  both  be  given  effect,  and  an  importation  of  drugs 
should  not  be  admitted  if  it  fails  to  conform  to  the  standard 
established  by  the  former  or  to  the  tests  imposed  under  the 
latter. 

Drugs  imported  from  Italy,  although  meeting  the  standard  required 
by  the  drugs  and  medicine  act  of  1848,  are  still  subject  to  the 
provisions  of  the  food  and  drugs  act  of  1906  regarding  adultera- 
tion, misbranding,  and  false  labeling,  and  to  any  test  that  may 
l)e  applied  to  them  by  the  direction  of  the  Secretary  of  Agri- 
culture in  accordance  with  section  11  of  the  latter  act 

The  provisions  of  the  drugs  and  medicine  act  of  1848,  now  incorpo- 
rated in  section  2930,  Revised  Statutes,  that  importations  found 
to  conform  to  the  standard  therein  imposed  shall  be  thereupon 
**  passed  without  reservation,  on  payment  of  the  customary  duties,*' 
are  repealed  by  implication,  as  applied  to  imtK)rtations  which  are 
subject  to  rejection  under  tests  of  the  food  and  drugs  act 

Department  of  Justice, 

J^dy  17,  1907. 
Sir  :  I  hilve  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  10th  ultimo,  in  which,  in  connection  with  an 
application  for  reexamination  of  certain  lemon  and  orange 
oil  imported  by  G.  H.  Reitmann  at  the  port  of  New  York, 
which  has  been  denied  entry  by  the  appraiser,  you  request 
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an  expression  of  my  opinion  upon  certain  questions  arising- 
under  the  drugs  and  medicine  act  of  1848  and  the  food  and 
drugs  act  of  1906. 

1.  The  first  question  submitted  is  whether  in  applying 
the  drugs  and  medicine  act  of  1848  to  importations  origi- 
nating in  Italy,  the  standard  of  strength  and  purity  to  be 
enforced  is  that  established  by  either  the  Italian  pharma- 
copoeia or  by  any  of  the  foreign  pharmacopoeias  mentioned 
in  the  act. 

The  drugs  and  medicine  act  of  1848,  which  is  embodied 
in  sections  2933  to  2937  of  the  Revised  Statutes,  provides 
that  all  drugs,  medicines,  and  medicinal  preparations  shall^ 
before  pa  sing  the  custom-house,  be  examined  in  reference 
to  their  quality,  purity,  and  fitness  for  medical  purposes 
(sec.  2933) ;  that  if  they  are  found,  "  in  the  opinion  of  the 
examiner,  to  be  so  far  adulterated  or  in  any  manner  de- 
teriorated, as  to  render  them  inferior  in  strength  or  purity 
to  the  standard  establislied  by  the  United  States,  Edin- 
burgh, London,  F'rench,  and  German  pharmacopoeias  and 
dispensatories,  and  thereby  improper,  unsafe,  or  danger- 
ous to  be  used  for  medicinal  purposes,  a  return  to  that 
effect  shall  be  made  upon  the  invoice,  and  the  articles  so 
noted  shall  not  pass  the  custom-house  "  (sec.  2935)  unless 
the  owner  or  consignee  shall  call  for  an  analytical  reexam- 
ination at  his  own  expense,  when  the  collector  shall  cause  a. 
careful  analysis  of  the  articles  to  be  made  by  a  competent 
analytical  chemist  (sees.  2935,  2936) ;  that  the  sworn  report 
of  this  chemist  shall  he  final,  and  if  it  declares  "  the  return 
of  the  examiner  to  be  erroneous  and  the  articles  to  be  of  the 
requisite  strength  and  purity  according  to  the  standards 
referred  to  in  the  next  preceding  section,  the  entire  invoice 
shall  be  passed  without  reservation,  on  payment  of  the  cus- 
tomary duties"  (sec.  2936) ;  but  that  if  the  report  sustains 
the  examiner's  return,  the  articles  shall  be  reexported 
within  six  months  or  the  collector  shall  cause  them  to  be 
destroyed  (sec.  2937). 

The  Italian  pharmacopoeia,  it  will  be  seen,  is  not  one  of 
those  made  a  standard  by  the  act. 

The  ambiguity  of  the  language  in  the  act,  especially  in 
the  use  of  the  words  "  standard  "  in  one  section  and  "stand- 
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ards  "  in  another,  makes  it  doubtful,  as  an  original  question, 
whether  it  was  intended  to  require  an  importation  of  drugs 
and  medicines  to  conform  to  the  several  standards  of  each 
and  all  of  the  pharmacopceias  mentioned,  or  to  the  standards 
of  any  one  of  them,  or  to  the  general  standard  established 
by  them  all  considered  together,  so  that  an  importation 
falling  below  the  standard  of  all  of  them  would  neces- 
sarily be  excluded,  but  if  meeting  the  standard  of  some  of 
them,  but  not  of  others,  it  would  not  be  excluded  unless  it 
fell  so  far  below  the  general  standard  as  to  render  its  use 
improper,  unsafe,  or  dangerous. 

The  construction  of  the  act,  therefore,  being  one  of 
doubt,  it  is  proper  to  resort  to  the  construction  which  has 
been  placed  upon  it  by  the  Treasury  Department.  (22 
Opin.,  163,  167.) 

It  appears  that  almost  immediately  after  the  passage  of 
this  act  a  definite  construction  was  placed  upon  it  by  the 
Treasury  Department,  which  has  been  uniformly  followed 
to  the  present  day.  I  am  advised  that  in  article  249  of  the 
Customs  Regulations  published  by  the  Treasury  Depart- 
ment in  1857,  being  the  first  edition  after  the  passage  of  the 
act  of  1848,  the  following  reference  was  made  to  the  drugs 
and  medicine  act : 

"  It  will  be  observed,  on  reference  to  the  third  section  of 
the  act,  that  all  imported  '  drugs,  medicines,  and  medicinal 
preparations,  etc.,'  are  to  be  tested  in  reference  to  their 
strength  and  purity  by  the  standards  established  by  the 
United  States,  Edinburgh,  London,  French,  and  German 
pharmacopoeias  and  dispensatories.  It  is  not  conceived  to 
be  the  intention  of  the  law  that  the  articles  referred  to 
should  conform  in  strength  and  purity  to  each  and  all  of 
those  standards,  as  such  conformity  is  believed  to  be  im- 
practicable, owing  to  the  variations  in  those  standards.  If, 
therefore,  the  articles  in  question  be  manufactured,  pro- 
duced, or  prepared  in  England,  Scotland,  France,  or  Ger- 
many, as  the  case  may  be,  and  prove  to  conform  in  strength 
and  purity  to  the  pharmacopoeia  and  dispensatory  of  the 
country  of  their  origin,  said  articles  become  exempt  from 
the  penalties  of  the  law.  All  articles  of  the  kind  men- 
tioned produced,  manufactured,  or  prepared  in  any  other 
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country  than  those  before  mentioned  must  conform  to  the 
qualities  stated  in  the  United  States  pharmacopoeia  and 
dispensatory." 

I  am  further  advised  that  the  construction  thus  given 
to  the  drugs  and  medicine  act  has  been  retained  in  all  sub- 
sequent editions  of  the  Customs  Regulations,  article  1285 
of  the  Customs  Regulations  of  1889,  which  are  now  in 
force,  providing  that  if  imported  drugs,  medicines,  and 
medicinal  preparations  are  ''  manufactured,  produced,  or 
prepared  in  England,  Scotland,  France,  or  Germany,  and 
conform  in  strength  and  purity  to  the  pharmacopoeia  and 
dispensatory  of  the  country  of  their  origin,  they  are  exempt 
from  the  penalties  of  the  law ;  but  if  produced,  manufac- 
tured, or  prepared  in  any  other  country  than  those  last 
mentioned,  they  must  conform  to  the  United  States  phar- 
macopoeia and  dispensatory." 

It  is  a  well-settled  rule  that  "  when  the  meaning  of  a 
statute  is  doubtful,  great  weight  should  be  given  to  the 
construction  placed  upon  it  by  the  Department  charged 
with  its  execution,  where  the  construction  has  for  many 
years  controlled  the  conduct  of  the  public  business,"  and 
that  uniform  and  long-continued  executive  construction  is 
*'  not  to  be  disregarded  without  the  most  cogent  and  per- 
suasive reasons"  {Robertson  v.  Downing^  127  U.  S.,  607; 
United  States  v.  Healey,  160  U.  S.,  136,  141),  the  weight 
to  be  given  such  construction  being  greater  where  the 
statute  has  been  subsequently  reenacted  by  Congress 
(United  States  v.  Folk,  204  U.  S.,  143,  152). 

Applying  this  rule  of  construction,  I  am  of  opinion  that, 
in  view  of  the  great  doubt  as  to  the  true  meaning  of  the 
original  act  of  1848,  tlie  construction  which  has  been  uni- 
formly given  to  its  provisions  by  the  Treasury  Depart- 
ment for  more  than  half  a  century  should  not  now  be 
disregarded,  especially  in  view  of  the  fact  that  it  was 
reenacted  in  the  Revised  Statutes  after  this  construction 
had  been  given  for  many  years,  and  that  the  provisions  of 
the  Revised  Statutes  in  which  the  act  is  embodied  are  to 
be  now  construed  in  comformity  with  the  Customs  Regu- 
lations, that  is  to  say,  that  if  the  importation  originates  in 
any  of  the  countries  whose  pharmacopoeias  are  mentioned 
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such  pharmocopcpia  is  to  be  the  standard,  but  if  it  origi- 
nates in  any  other  country,  then  the  United  States  phar- 
macopoeia is  to  control;  and  hence,  to  specifically  answer 
your  question,  that  in  enforcing  the  provisions  of  the  drugs 
and  medicine  act  of  1848  in  reference  to  an  importation 
originating  in  Italy,  the  pharmacopoeia  whose  standard  is 
to  be  applied  is  not  that  of  Italy  or  any  other  foreign 
country,  but  that  of  the  United  States. 

2.  The  other  question  which  you  submit  is :  ^Vhether  the 
conformity  of  such  importation  to  the  standard  imposed  by 
the  act  of  1848  entitles  it  to  admission  into  this  country  as 
against  any  test  which  may  be  applied  by  the  direction  of 
the  Secretary  of  Agriculture  under  section  11  of  the  food 
and  drugs  act  of  June  30,  1906,  or  whether  the  provisions 
of  the  act  of  1906  regarding  adulteration,  misbranding, 
and  false  labeling  are  also  to  be  applicable. 

The  food  and  drugs  act  of  1906  (34  Stat,  768),  is  a  gen- 
eral act  relating  to  the  manufacture,  sale,  and  transporta- 
tion of  adulterated  or  misbranded  food  or  drugs.  It  de- 
fines specifically  the  various  cases  in  which  any  food  or 
drug  shall  be  deemed  to  be  adulterated  or  misbranded  and 
l^rovides  in  section  11  that — 

''  The  Secretary  of  the  Treasury  shall  deliver  to  the 
Secretary  of  Agriculture,  upon  his  request  from  time  to 
time,  samples  of  f(X)ds  and  drugs  which  are  being  imported 
into  the  United  States  or  offered  for  import,  giving  notice 
thereof  to  the  consignee,  who  may  appear  before  the  Sec- 
retary of  Agriculture,  and  have  the  right  to  introduce 
testimony;  and  if  it  appear  from  the  examination  of  such 
samples  that  any  article  of  food  or  drug  offered  to  be  im- 
ported into  the  United  States  is  adulterated  or  misbranded 
within  the  meaning  of  this  act,  or  is  otherwise  dangerous* 
to  the  health  of  the  people  of  the  United  States,  or  is  of 
a  kind  forbidden  entry  into  or  forbidden  to  be  sold  or 
restricted  in  sale  in  the  country  in  which  it  is  made  or 
from  which  it  is  exported,  or  is  otherwise  falsely  labeled 
in  any  respect,  the  said  article  shall  be  refused  admission, 
and  the  Secretary  of  the  Treasury  shall  refuse  delivery  to 
the  consignee  and  shall  cause  the  destruction  of  any  goods 
refused  delivery  which  shall  not  be  exported  by  the  con- 
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signee  within  three  months  from  the  date  of  notice  of  such 
refusal  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe." 

Comparing  the  drugs  and  medicine  act  and  the  food  and 
(h'ugs  act,  it  will  be  seen  that  not  only  is  the  one  special 
and  the  other  general,  but  that,  in  reference  to  the  importa- 
tion of  drugs,  while  the  drugs  and  medicine  act,  on  the 
one  hand,  contains  no  restriction  as  to  misbranding,  each 
of  the  two  acts,  on  the  other  hand,  imposes  certain  tests  in 
regard  to  the  admission  of  imported  drugs  which  are  not 
contained  in  the  other. 

In  an  opinion  which  I  rendered  the  Secretary  of  the 
Treasury  on  February  23,  1907,  in  reference  to  the  tea  in- 
spection act  of  1897,  the  effect  of  the  food  and  drugs  act 
upon  an  earlier  special  statute  was  carefully  considered  (2(> 
Opin.,  166).  For  reasons  analogous  to  those  which  are 
therein  stated,  I  am  of  the  opinion  that  in  the  matter  of 
the  importation  of  drugs,  the  drugs  and  medicine  act  and 
the  food  and  drugs  act  are,  generally  speaking,  cumulative 
nnd  should  both  be  given  effect,  and  that  an  importation  of 
drugs  should  not  be  admitted  if  it  fails  to  conform  either 
to  the  standard  established  by  the  drugs  and  medicine  act 
or  to  the  tests  imposed  under  the  food  and  drugs  act;  and,, 
hence,  to  reply  specifically  to  your  question,  that  drugs  im- 
ported from  Italy,  although  meeting  the  standard  required 
by  the  drugs  and  medicine  act,  are  still  subject  to  the  pro- 
visions of  the  food  and  drugs  act  regarding  adulteration^ 
misbranding,  and  false  labeling,  and  to  any  test  that  may 
he  applied  to  them  by  the  direction  of  the  Secretary  of 
Agriculture  in  accordance  with  section  11  of  that  act. 

It  follows  of  course  that  the  provisions  of  the  drugs  and 
^medicine  act,  that  importations  found  to  conform  to  the 
standard  therein  imposed  shall  be  thereupon  "  passed  with- 
out reservation,  on  payment  of  the  customary  duties  '^ 
(R.  S.,  2936)  are  repealed  by  implication,  as  applied  to  im- 
portations which  are  subject  to  rejection  under  the  tests  of 
the  food  and  drugs  act. 

In  this  connection  it  should  be  noted  that  if,  as  I  have 
l)een  advised,  the  laws  of  Italy  forbid  the  sale  of  a  drug 
which  does  not  conform  to  the  standard   of  the   Italian 
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pharmacopoeia,  it  would  follow  that  although  a  drug  im- 
ported from  Italy  might  not  be  subject  to  exclusion  under 
the  drugs  and  medicine  act  by  reason  of  non-conformity  to 
the  Italian  pharmacopcpia,  it  might  still  be  excluded  under 
section  11  of  the  food  and  drugs  act  as  being  '*  of  a  kind 
forbidden  entry  into  or  forbidden  to  be  sold  or  restricted 
in  sale  in  the  country  in  which  it  is  made  or  from  which 
it  is  exported/' 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


CREEK  ALLarMENTS— PEUIOL)  OF  ALIENATION. 

The  period  of  five  years  within  which  lands  aUotted  to  Creelv 
citizens  may  not  he  alienated,  except  with  the  approval  of  the 
Secretary  of  the  Interior,  hegau  to  run  from  August  8,  1902,  the 
date  of  tlie  I*resident's  proclamation  announcing  the  ratification 
t)y  the  Creelc  Nation  of  the  agreement  contained  in  the  act  of 
June  ao,  liK)2  (32  Stat.,  r»00). 

Department  of  Justice, 

July  17, 1907, 

Sir:  By  your  letter  of  the  10th  ultimo  my  opinion  was 
requested  upon  certain  questions  arising  in  the  administra- 
tion of  the  laws  relating  to  the  allotment  of  lands  in  the 
C^reek  Nation.  On  July  13,  because  of  your  being  ad- 
vised as  to  the  pendency  of  certain  cases  in  the  courts 
involving  some  of  these  questions,  you  withdrew  your  re- 
quest for  an  opinion  as  to  those  sub  judice,  leaving  for  my 
determination  only  the  following  question : 

*'  Did  the  period  of  five  years  within  which  lands  allotted 
to  Creek  citizens  may  not  be  alienated,  except  with  the  ap- 
])roval  of  the  Secretary  of  the  Interior,  begin  to  run  June 
*iO,  1902,  date  of  approval  of  the  act  ratifying  the  agree- 
ment with  the  Creeks,  July  2G,  1902,  date  of  ratification  of 
said  agreement  by  the  Creek  council,  or  August  8,  1902, 
date  of  the  President's  proclamation?  '' 

The   supplemental    agreement   with   the    Creek    Nation, 
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ratified  by  the  act  of  Congress  approved  June  30,  1902  (3'2 
8tat.,  500,  503-505),  provided : 

"  10.  Lands  allotted  to  citizens  shall  not  in  any  manner 
whatever  or  at  any  time  be  encumbered,  taken,  or  sold  to 
secure  or  satisfy  any  debt  or  obligation  nor  be  alienated  by 
the  allottee  or  his  heirs  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  this  supplemental  agree- 
ment, except  Avith  the  approval  of  the  Secretary  of  the 

Interior. 

«  *  *  *  * 

''  21.  This  agreement  shall  be  binding  upon  the  United 
States  and  the  Creek  Nation  and  upon  all  persons  affected 
thereby  when  it  shall  have  been  ratified  by  Congress  and 
the  Creek  national  council,  and  the  fact  of  such  ratification 
shall  have  been  proclaimed  as  hereinafter  provided. 

"  22.  The  principal  chief,  as  soon  as  practicable  after  the 
ratification  of  this  agreement  by  Congress,  shall  call  an 
extra  session  of  the  Creek  Nation  council  and  submit  this 
agreement,  as  ratified  by  Congress,  to  such  council  for  its 
consideration,  and  if  the  agreement  be  ratified  the  principal 
chief  shall  transmit  to  the  President  of  the  United  States  a 
certified  copy  of  the  act  of  the  council  ratifying  the  agree- 
ment, and  thereupon  the  President  shall  issue  his  procla- 
mation making  public  announcement  of  such  ratification ; 
thenceforward  all  the  provisions  of  this  agreement  shall 
have  the  force  and  effect  of  law." 

It  appears  from  the  correspondence  accompanying  your 
first  letter  that  it  has  been  contended  b}^  many  partias  in 
the  Indian  Territory  dealing  in  Indian  lands  that  the 
restrictive  period  provided  for  in  paragraph  1(>  of  this 
agreement  expires  on  June  30,  1907,  that  l^ing  five  yeai's 
from  the  date  of  the  approval  of  the  act  of  Congress  rat- 
ifying that  agreement. 

This  contention  seems  to  me  wholly  without  merit.  It  is 
manifest  that  the  parties  to  the  agreement,  when  they  spoke 
of  the  approval  of  the  agreement,  meant  the  approval  of  tlie 
agreement  and  not  the  approval  of  the  act  of  Congress 
ratifying  the  agi-eement.  On  that  date  the  agreement  was 
approved  by  one  party  only. 

The  onlv  doubt,  I  think,  is  as  to  whether  Julv  20,  1902. 
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the  date  of  the  ratification  of  the  agreement  by  the  Creek 
Council,  or  August  8,  1902,  the  date  of  the  proclamation 
by  the  President  of  the  fact  of  ratification,  should  be  held 
to  be  the  date  from  which  the  restrictive  period  began  to 
run.  On  the  former  date  the  agreement  had  undoubtedy 
been  approved  by  both  parties,  but  is  was  not  until  the 
latter  date  that,  according  to  its  express  terms,  the  agree- 
ment became  binding  and  effective.  As  it  seems  to  me 
unreasonable  and  illogical  to  suppose  that  the  parties  to 
the  agreement  intended  that  the  restrictive  period  should 
begin  to  run  before  the  agreement  became  binding  and 
effective,  I  am  constrained  to  hold  that  such  period  began 
to  run  from  August  8,  1902,  and  will  expire  August  8,  1907. 
Respectfully, 

CHARLP:s  J.  BONAPARTE. 

The  Skcretaky  ok  tiik  Interior. 


NAVY— DISCllAIUiE—UKENLISTMENT— (CONTINUOUS 
SERVICE. 

An  enliRted  man  In  the  Navy  who  was  appointed  as  mate  and  con- 
tinued to  serve  as  such  after  the  expiration  of  his  term  of  enlist- 
ment, without  receiving  a  discharge.  Is  still  in  the  service  and 
entitled  to  his  discharge,  and  may  h^  i)erniitted  to  reenlist  with 
the  l)enefit  of  continuous  service  under  article  S.Sn  of  the  Navy 
llegulations  of  19()5. 

Department  of  Jistice, 

JnUj  ^2,  mn\ 

Sir:  In  your  note  of  July  1(>,  1907,  you  ask  my  opinion, 
in  substance,  whether  one  who  enlisted  for  service  in  the 
Navy  for  a  period  of  four  years,  and  was  appointed  as  mate 
and  continued  to  serve  as  such  after  the  expiration  of  his 
term  of  enlistment  without  receiving  any  discharge,  may 
now  have  his  appointment  as  mate  revoked  and  be  per- 
mitted to  reenlist,  with  the  benefit  of  continuous  service 
unier  article  839,  Navy  Regulations.  Specifically,  your 
question  refers  to  Richard  J.  Keating,  who  is  one  of  several 
who  are  in  that  situation  in  the  Navy. 

Article  861  (1)  of  the  Navy  Regulations  provides  that: 
"An  enlisted  man  rated  as  mate  or  appointed  a  warrant 
officer  is  not  thereby  discharged  from  his  enlistment." 
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The  contract  of  an  enlisted  man  is  a  contract  to  serve 
the  Government  in  that  capacity  for  the  period  specified. 
As  far  as  concerns  any  question  here,  it  differs  in  no  re- 
spect from  a  contract  by  one  individual  to  serve  another 
during  a  specified  period.  In  either  case,  if  the  man  con- 
tinues to  perform  the  service  until  the  end  of  the  period 
specified,  and  if  the  other  party  has  also  performed,  the 
contract  is  at  an  end. 

In  this  case,  at  the  expiration  of  Keating's  term  of  en- 
listment his  contract  was  performed  and  was  no  longer  a 
bar  to  his  discharge  by  the  Government.  He  could  not  re- 
quire the  Government  to  retain  him  in  the  service  nor  would 
the  Government  ordinarily  compel  him  to  remain.  I  need 
not  refer  in  this  opinion  to  those  special  circumstances, 
such  as  absence  from  the  United  States,  etc.,  which  might 
exceptionally  affect  this  general  statement.  But  in  this 
case,  as  in  a  case  of  a  contract  between  individuals,  if 
neither  party  desires  to  terminate  the  service,  but  it  con- 
tinues without  any  express  contract,  it  will  be  held  to  be  a 
continuance  of  the  service  upon  the  same  terms  as  before, 
but  not  for  any  definite  j)eriod.  If  this  were  not  so  then 
these  men,  serving  beyond  their  terms  of  enlistment,  would 
not  be  legally  in  the  service,  nor  would  there  be  any  warrant 
for  paying  them  for  the  service  rendered. 

Strictly,  this  man  Keating  and  the  others  should  have 
been  given  their  discharges  at  the  expiration  of  their  enlist- 
ments. That  this  was  not  done  was  due  to  the  Govern- 
ment, which  is  estopped  to  say  that  these  men  are  not  in  the 
service  as  before.  Being  in  the  service  and  their  terms  of 
enlistment  having  expired,  they  are,  of  course,  entitled  to 
be  discharged,  and  as  Mate  Keating  has  rendered  the  con- 
tinuous service  mentioned  in  article  839,  section  10  of  the 
Xavy  Kegulations,  your  question  is  answered  in  the 
affirmative. 

Kespectfnllv, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 
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PURCHASE, 

The  Secretary  of  the  Navy  is  authorized  to  expend  a  part  of  the 
moneys  appropriated  by  the  acts  of  June  29,  1906  (34  Stat,  583), 
and  March  2,  1907  (34  Stat,  1204),  for  the  constructioo  or  pur- 
chase of  one  or  more  submarine  boats  of  the  Lake  tyi)e,  provided 
he  shall  be  satisfied  that  the  boat  or  boats  in  question  when  com- 
pleted will  be  at  least  equal  in  value  for  purposes  of  naval  war- 
fare to  the  Octopus,  or  whatever  other  boat  may  have  been  in  his 
Judgment,  on  March  2,  1907,  the  best  boat  of  the  submarine  class 
owned  by  or  under  contract  for  the  Government. 

The  words  "  any  boat  that  does  not  in  such  test  prove  to  Ije  "  equal 
to  the  best  boat  now  owned  by  the  United  States,  in  the  act  of 
March  2,  1907  (34  Stat,  1204),  must  be  understood  as  meaning 
"  any  boat  that  is  not  shown  by  the  result  of  such  tests  likely 
to  be/' 

The  word  "  equal,"  in  the  same  provision,  must  be  understood  as 
meaning  "  at  least  equal  **  or  "  not  Inferior ;  "  and  the  words  "  in 
value  for  naval  purposes,"  or  equivalent  language,  must  be  read 
Into  the  passage  after  the  word  "  equal." 

The  comparison  involved  in  the  provision  is  not  one  between  the 
boats  competing  in  the  tests,  nor  between  the  types  of  boats 
thereby  described,  but  between  a  boat  to  be  constructed  and  the 
best  boat  of  the  same  class  now  owned  or  contracted  for  by  the 
Government. 

Upon  the  hypothesis,  as  the  papers  submitted  tend  to  show,  that  the 
United  States  did  not  own  on  March  2,  1907,  and  had  not  con- 
tracted for,  any  boat  of  the  subsurface  type.  Held,  that  the 
provisions  of  the  act  of  1907,  above  referred  to,  have  no  applica- 
tion to  boats  of  the  subsurface  type,  and  the  Se<Tetary  of  the 
Navy  is  authorized,  in  his  discretion,  to  expend  a  portion  of  the 
appropriation  therein  made  for  the  purchase  of  subsurface  boats 
of  the  type  submitted  to  trial. 

Department  of  Justice, 

July  SO,  1907. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  July  8,  1907,  in  which  you  ask  the  following 
questions : 

"  1.  Whether,  upon  the  condition  of  facts  thus  presented, 
the  Department  is  authorized  to  expend  any  portion  of 
the  moneys  appropriated  by  the  acts  of  June  29,  1906  (34 
Stat,  583),  and  March  2,'^1907  (34  Stat.,  1204),  for  the 
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construction  or  purchase  of  a  submarine  boat  or  boats  of 
the  Lake  type  ? 

"  2.  Whether,  under  the  facts  as  stated,  the  Secretary  of 
the  Navy  is  authorized  to  expend  any  portion  of  the  appro- 
priations referred  to  for  the  purchase  of  subsurface  boats 
of  the  type  subjected  to  trial  as  above  set  forth  ?  " 

"  The  conditions  of  facts  thus  presented  "  and  the  "  f acts^ 
as  stated,"  appear  from  your  letter  to  be  as  follows : 

The  act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  30,  1907  (34  Stat,  683),  con- 
tains the  following  provisions : 

"  The  Secretary  of  the  Navy  is  hereby  authorized,  in  his 
discretion,  to  contract  for  or  purchase  subsurface  or  sub- 
marine torpedo  boats,  to  an  amount  not  exceeding  one  mil- 
lion dollars,  after  such  tests  as  he  shall  see  fit  to  prescribe, 
to  determine  the  comparative  efficiency  of  the  different 
boats  for  which  bids  may  be  submitted:  Provided^  That 
such  tests  shall  take  place  within  nine  months  from  the 
date  of  the  passage  of  this  act;  and  for  such  purpose  the 
sum  of  five  hundred  thousand  dollars  is  hereby  appropri- 
ated." 

The  act  above  quoted  was  supplemented  by  the  following 
legislation,  contained  in  the  act  making  appropriations  for 
the  naval  service  for  the  fiscal  year  ending  June  30,  1908^ 
approved  March  2, 1907  (34  Stat.,  1204)  : 

"  That  the  provision  in  the  Naval  Appropriation  Act, 
approved  June  twenty-ninth,  nineteen  hundred  and  six, 
authorizing  the  Secretary  of  the  Navy  to  contract  for 
subsurface  or  submarine  boats  after  certain  tests  to  be 
completed  by  March  twenty-ninth,  nineteen  hundred  and 
seven,  is  hereby  amended,  in  accordance  with  the  recom- 
mendation of  the  Secretary  of  the  Navy,  so  as  to  extend 
the  test  period  until  May  twenty-ninth,  nineteen  hundred 
and  seven ;  and  the  limit  of  cost  provided  for  in  the  authori- 
zation aforesaid  is  hereby  increased  to  three  million  dollars, 
and  the  sum  of  one  million  dollars,  which  includes  the  half 
million  dollars  heretofore  appropriated,  is  hereby  appro- 
priated, and  to  remain  available  until  expended,  no  part  of 
this  appropriation  to  be  expended  for  any  boat  that  does 
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not  in  such  test  prove  to  be  equal  in  the  judgment  of  the 
Secretary  of  the  Navy  to  the  best  boat  now  owned  by  the 
United  States  or  under  contract  therefor,  and  no  penalties 
under  this  limitation  shall  be  imposed  by  reason  of  any 
delay  in  the  delivery  of  said  boat  due  to  the  submission  or 
participation  in  the  comparative  trials  aforesaid." 

In  pursuance  of  the  provisions  of  these  enactments  the 
Navy  Department  appointed  a  Board  for  the  purpose  of 
testing  and  reporting  upon  submarine  and  subsurface  boats, 
and  this  Board,  after  conducting  trials  of  the  Octopus^  a 
submarine  boat  built  by  the  Electric  Boat  C!ompany  under 
contract  with  the  United  States ;  of  the  Lake^  a  boat  offered 
by  the  Lake  Torpedo  Boat  Company,  and  a  boat  submitted 
by  the  Subsuriace  Torpedo  Boat  Company;  submitted, 
April  30,  1907,  a  report  from  which  the  following  quota- 
tions are  taken : 

"  OPINION. 

**  It  is  the  unanimous  opinion  of  this  Board  that  the 
Octopus  is  the  superior  boat  presented  for  tests;  and 
furthermore  that  she  is  equal  to  the  best  boat  now  owned 
by  the  United  States  and  under  contract. 

"  The  Board  is  also  of  the  opinion  that  a  boat  generally 
similar  to  the  Octopus^  but  larger,  would  be  a  superior 
naval  weapon. 

"  SUBSURFACE   BOAT. 

"The  subsurface  boat  can  not  be  compared  with  sub- 
marine boats,  being  of  an  entirely  different  type,  but  could 
be  considered  in  the  class  of  torpedo  boats  or  destroyers  if 
built  of  sufficient  size — yet,  in  the  absence  of  a  regular  sub- 
surface boat,  there  being  but  a  quarter-size  model,  it  was 
impossible  to  make  a  satisfactory  comparison  with  any 
class  of  vessels.  From  what  the  Board  observed  of  the 
speed  and  maneuvering  abilities  of  the  model,  there  is  no 
reason  to  doubt  that  guarantees  made  in  these  respects  can 
be  carried  out. 

"  It  may  also  be  conceded  that  a  subsurface  boat,  as  com- 
pared to  a  torpedo  boat,  has  less  vulnerability,  requires  less 
men,  and  has  a  larger  steaming  radius,  but  she  has  less 
speed  and  greater  draft." 
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Subsequently  you  addressed  to  the  Board  instructions  to 
reply  to  the  following  two  questions : 

"  1.  Do  the  trials  conducted  by  the  Board  show  that  the 
type  of  submarine  boats  represented  by  the  Lake  is  superior, 
inferior,  or  equal  to  the  type  represented  by  the  Octojnisf 
Specify  in  what  respects. 

"  2.  With  respect  to  the  subsurface  boat,  and  in  view  of 
the  finding  of  the  Board  that  such  boats  '  can  not  be  com- 
pared with  submarine  boats,  being  of  an  entirely  different 
type,'  an  expression  of  the  Board's  opinion,  as  deduced 
from  the  tests  conducted  during  the  trials,  is  also  desired 
as  to  whether  or  not  it  was  developed  by  such  tests  that 
boats  of  the  subsurface  type  would,  as  a  means  of  offensive 
or  defensive  warfare,  be  superior,  equal,  or  inferior  to  the 
best  torpedo  boats  now  owned  or  contracted  for  by  the 
Government,  provided  such  boats  were  built  of  a  size  suit- 
able to  render  their  qualities  available  ?  " 

The  Board  answered  these  questions  as  follows: 

"  1.  That  the  type  of  submarine  boat  as  represented  by 
the  Lake  is,  in  the  opinion  of  the  Board,  inferior  to  the 
type  as  represented  by  the  Octopus. 

"  2.  The  closed  superstructure  of  the  Lake^  with  the  large, 
flat  deck,  which  is  fitted  to  carry  water  ballast  and  to  con- 
tain fuel  tanks  and  air  flasks,  which  is  an  essential  feature 
of  the  Lake  boat  presented  to  us  for  trial,  is  inferior  to  the 
arrangements  on  board  the  Octopus  for  the  same  purposes, 
and  also  is,  in  the  opinion  of  the  Board,  detrimental  to  the 
proper  control  of  the  boat. 

"  3.  The  hydroplanes,  also  an  essential  feature  of  the 
Lake  boat  presented  to  us  for  trial,  were  incapable  of  sub- 
merging the  boat  on  an  even  keel.  They  are  therefore  re- 
garded as  an  objectionable  incumbrance. 

"4.  The  Board  is  of  the  opinion  that  the  tests  of  the 
subsurface  boat  model  did  not  develop  that  boats  of  this 
type,  built  of  a  size  suitable  to  render  their  qualities  avail- 
able, are  equal  to  the  best  torpedo  boat  now  owned  by  the 
Government." 

Tt  appears  that  Capt.  Adolph  Marix,  U.  S.  Navy,  presi- 
dent of  the  Board,  did  not  concur  in  the  fourth  of  the  above 
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findings  and  submitted  a  separate  report  on  the  subject ;  but 
this  fact  does  not  seem  to  be  material. 

I  am  informed  by  your  letter  of  July  8,  above  mentioned, 
that  you  have  approved  the  reports  of  the  Board  (mean- 
ing, as  I  assume,  the  report  of  the  majority  of  the  Board 
with  respect  to  the  matter  as  to  which  the  said  reports 
were  not  unanimous)  and  have  adopted  their  conclusions. 

Answers  to  both  of  your  questions  depend  upon  the  con- 
struction of  the  following  passage  in  the  act  approved 
March  2, 1907 : 

u  *  *  *  No  part  of  this  appropriation  to  be  expended 
for  any  boat  that  does  not  in  such  test  prove  to  be  equal 
in  the  judgment  of  the  Secretary  of  the  Navy  to  the  best 
boat  now  owned  by  the  United  Stated  or  under  contract 
therefor." 

It  is  obvious  that  this  provision  is  somewhat  carelessly 
worded  and  can  not  be  taken  in  its  literal  sense,  for  two 
reasons.  In  the  first  place,  the  appropriation  in  question 
is  not  to  be  expended  for  the  purchase  of  any  boat  taking 
part  in  the  test  to  which  this  passage  refers,  but  for  the 
construction  of  boats  more  or  less  similar  to  those  tested, 
so  that  the  words  "  any  boat  that  does  not  in  such  test  prove 
to  be  "  must  evidently  be  understood  as  meaning  "  any  boat 
that  is  not  shown  by  the  result  of  such  tests  likely  to  be." 

Secondly,  since  it  is  plain  that  the  Congress  could  not 
have  meant  to  prohibit  the  construction  of  a  boat  superior 
to  any  now  owned  by  the  United  States,  the  word  "  equal  " 
must  be  understood  as  meaning  "  at  least  equal "  or  "  not 
inferior  "  and,  moreover,  since  it  would  be  unreasonable  to 
interpret  this  "  equality  "  as  referring  to  size,  cost,  or  other 
particulars  inconsistent  with  the  evident  general  meaning 
of  the  provision,  the  words  "  in  value  for  naval  purposes  " 
or  equivalent  language  must  be  read  into  the  passage  after 
the  word  "  equal  "  in  order  to  give  the  provision  a  rational 
and  consistent  construction. 

I  have  been  favored  with  written  or  printed  arguments 
by  counsel  for  all  the  construction  companies  affected  to 
aid  in  the  determination  of  the  questions  submitted  in  your 
letter  and  it  is  proper  to  say  that  the  counsel  for  one  of 
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these  companies  has  argued,  in  substance,  that  the  pro- 
vision in  question  is  insensible  or  repugnant  in  its  terms 
and  that  for  this  reason  the  passage  should  be  wholly 
disregarded. 

I  am  unable  to  assent  to  this  argument.  I  think  the 
passage  can  be  given  a  rational  and  effective  construction 
in  accordance  with  the  canons  of  statutory  interpretation 
by  reading  it,  as  above  suggested,  as  equivalent  in  meaning 
to  "  no  part  of  this  appropriation  to  be  expended  for  any 
boat  that  is  not  shown  by  the  results  of  such  tests  likely 
to  be  at  least  equal  in  value  for  naval  purposes,  in  the  judg- 
ment of  the  Secretary  of  the  Navy,  to  the  best  boat  now 
owned  by  the  United  States  or  under  contract  therefor." 

A  further  qualification  of  the  language  used  is  necessary 
to  give  effect  to  what  I  consider  the  evident  meaning  of 
the  Congress,  by  the  insertion  before  the  w^ord  "  boat "  of 
the  words  '*  submarine  or  subsurface."  This  appears  to 
have  been  virtually  assumed  by  the  Board  in  its  report, 
but,  as  is  hereinafter  pointed  out,  there  is  room  for  doubt 
whether  the  Board  gave  full  effect,  in  its  reply  to  your 
second  question,  to  this,  in  my  judgment,  necessary  assump- 
tion. 

For  the  sake  of  clearness,  it  may  be  well  to  point  out 
that  the  comparison  involved  in  the  provision  under  dis- 
cussion is  not  one  between  the  boats  competing  in  the  pre- 
scribed tests,  nor  yet  between  the  types  of  boats  thereby 
represented,  but  between  a  boat  to  be  constructed  by  one 
or  the  other  of  the  competing  construction  companies  and 
the  best  boat  of  the  same  class  now  owned  or  contracted 
for  by  the  Government.  To  give  a  clear  illustration  of  my 
meaning:  If  we  suppose  the  Octopvs  to  be  the  best  boat 
of  the  submarine  class  owned  by  the  Government  or  under 
contract  on  March  2,  1907,  then  the  comparison  for  the 
purpose  of  this  provision  is  to  be  made  between  the  Octo- 
pus and  such  an  improved  boat  of,  say,  the  Lake  type,  as 
the  Secretary  of  the  Navy  may  believe  the  Lake  Torpedo 
Boat  Company  can  construct  in  accordance  with  the  speci- 
fications of  its  bid.  It  is  not  at  all  decisive  of  this  question 
that  the  type  of  the  Octopus  may  be,  in  the  judgment  of 
the  Secretary  of  the  Navy,  suj^erior  to  that  of  the  Lake^ 
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for  it  is  possible  that,  notwithstanding  this  inferiority  of 
type,  an  individual  boat  of  the  Lake  type  might  be  con- 
structed equal  or  even  superior  to  the  OctopiLs.  The  in- 
feriority of  the  Lake  type  is,  of  course,  a  relevant  circum- 
stance to  be  considered  by  the  Secretary  in  determining 
\;hether  the  Lake  Torpedo  Boat  Company  can  make  a  ves- 
sel of  their  type  which  shall  be  worth  as  much  as  or  more 
than  the  Octopus  for  naval  purposes,  but  if  he  shall  find 
that  an  enlarged  and  otherwise  improved  boat  of  the  Lake 
type  might  be  built  wliich  would  equal  or  exceed  in  value 
for  naval  purposes  the  best  existing  boat  of  the  Octopus 
type,  his  discretion  is  freed  from  the  operation  of  this 
provision. 

If  the  Congress  had  meant  that  all  the  boats  to  be  paid 
for  out  of  the  appropriation  in  question  should  be  of  the 
type  shown  to  be  the  best  by  the  results  of  the  tests  pre- 
scribed, there  would  have  been  no  difficulty  in  using  appro- 
priate language  to  express  this  meaning.  What  the  Con- 
gress has  said  is  that  the  best  boat  now^  owned  or  contracted 
for  by  the  Government  shall  constitute  a  minimum  of  naval 
efficiency  which  must  be  found  in  any  future  vessel  to  be 
paid  for  out  of  this  appropriation. 

That  such  was  the  meaning  of  the  Congress  would  be 
strongly  suggested  by  a  consideration  of  notorious  facts  in 
the  contemporary  history  of  naval  construction.  It  is  well 
known  that  certain  nations  have  constructed  large  numbers 
of  submarine  vessels,  and  that  a  certain  class  of  critics  have 
strongly  urged  the  hasty  construction  of  many  vessels  of 
the  same  class  by  the  United  States.  It  is  also  notorious 
that  some  authorities  in  naval  matters  question  seriously 
the  practical  value  of  vessels  of  this  class,  and  advise  that 
they  be  built  at  present  in  comparatively  small  numbers, 
and  that  existing  types  of  submarine  boats  be  regarded  as, 
for  the  present,  largely  experimental.  The  provision  in 
(juestion  evidently  imposes  a  restriction  on  the  discretion 
of  the  Secretary  of  the  NavA',  and,  as  it  must  be  assumed 
that  the  Congress  expects  that  official  always  to  act  in 
accordance  with  his  own  best  judgment  of  the  public  needs, 
it  seems  reasonable  to  believe  that  the  Congress  meant  by 
this  provision  to  indorse  the  second,  rather  than  the  first, 
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of  the  two  above-mentioned  theories,  by  fixing  a  minimum 
of  efficiency  for  naval  purposes  to  be  possessed  by  any  ves- 
sel of  the  class  which  should  be  built  out  of  the  appropria- 
tion provided,  so  that  the  Secretary  might  not  be  led,  by 
considerations  of  economy  or  rapidity  of  construction,  to 
add  to  the  Navy  vessels  of  less  value  for  purpose  of  naval 
warfare  than  should  be  possessed  by  the  submarine  boat 
selected  as  the  minimum  standard  of  merit.  In  other 
words,  the  Congress,  by  this  provision,  has  said  to  the  Sec- 
retary of  the  Navy :  "You  must  rfbt  build,  out  of  this 
appropriation,  any  boat  for  which,  in  your  judgment,  it 
would  not  be  to  the  interest  of  the  Government  to  pay  as 
much  as  for  the  best  boat  of  the  same  class  which  you  now 
have,  or  are  soon  to  have,  in  the  Navy." 

While  it  must  be  owned  that  the  language  of  this  pro- 
vision is  in  some  measure  obscure,  and  that  its  construction 
is  not  wholly  free  from  difficulty,  I  think  the  foregoing 
considerations  establish  its  meaning  with  sufficient  cer- 
tainty to  justify  Executive  action  in  conformity  to  the 
sense  indicated. 

It  follows  from  what  has  been  above  said  that,  while 
the  first  three  findings  of  the  Board  which  have  met  your 
approval  embody  facts  suitable  for  your  consideration  in 
determining,  as  a  matter  of  discretion,  whether  you  will 
or  will  not  expend  any  part  of  the  moneys  appropriated  by 
the  acts  mentioned  in  your  first  question  to  me  for  the  con- 
struction or  purchase  of  a  submarine  boat  or  boats  of  the 
Lahe  type,  they  are,  nevertheless,  not  decisive  of  this  ques- 
tion, and  you  are  authorized,  in  my  opinion,  to  expend  some 
part  of  the  said  moneys  for  the  construction  or  purchase 
of  one  or  more  boats  of  the  type  mentioned,  provided  you 
shall  be  satisfied  that  the  boat  or  each  of  the  boats  in  ques- 
tion, when  completed  in  accordance  with  the  terms  of  con- 
tracts to  be  made  by  you  with  the  builders  of  the  same, 
shall  be,  at  least,  equal  in  value,  for  purposes  of  naval 
warfare,  to  the  OrtopuH^  or  whatever  other  boat  may  have 
l)een,  in  your  judgment,  on  March  2,  1907,  the  best  boat  of 
the  submarine  class  owned  by  or  under  contract  for  the 
Government. 

With  respect  to  your  second  question,  I  do  not  find,  in 
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the  papers  accompanying  your  letter,  anything  to  show  that 
the  United  States  owned,  or  had  under  contract  for  de- 
livery, on  March  2,  1907,  any  subsurface  boat  or  boat  of  the 
same  class  with  the  subsurface  boat  of  the  type  subjected 
to  trial  as  set  forth  in  the  said  accompanying  papers.  It 
is  true  that  the  Board  has  found,  and  you  have  approved  its 
finding,  that  the  subsurface  boat  "  could  be  considered  in 
the  class  of  torpedo  boats  or  destroyers,  if  built  of  suflS- 
cient  size,"  but  this  finding  does  not  seem  to  me  to  estab- 
lish that  a  subsurface  boat  can  be  fairly  considered  either 
a  "  torpedo  boat "  or  a  "  destroyer  "  within  the  meaning 
of  the  act  of  Congress  providing  for  comparison  with  "  the 
best  boat  now  owned  by  the  United  States  or  under  con- 
tract therefor."  One  very  obvious  reason  sustaining  this 
view  of  the  matter  is  that  the  Board  refers  to  two  distinct 
classes  of  vessels  in  this  comparison.  If  this  section  of  the 
appropriation  act  had  provided  for  the  construction  of 
"  torpedo  boats,"  and  had  contained  a  proviso  in  the  same 
language  as  that  which  we  have  been  considering,  it  seems 
evident  that  "  the  best  boat  now  owned  by  the  United 
States  "  would  be  understood  as  meaning  the  best  torpedo 
hoat  and  not  the  best  destroyer^  and,  since  the  Board,  in  its 
finding,  has  grouped  subsurface  boats  with  both  torpedo 
boats  and  destroyers,  it  would  seem  that  it  has  had  in  view 
rather  the  end  to  be  attained  by  the  military  engine  in 
question,  and  the  general  method  of  attaining  that  end, 
than  the  specific  means  adopted  in  the  case  of  each  type 
so  to  effectually  utilize  such  method  as  to  attain  the  desired 
end. 

In  my  opinion,  the  papers  submitted  with  your  letter 
tend  to  show  that  the  United  States,  on  March  2,  1907,  did 
not  own  and  had  not  contracted  for  any  boat  of  the  sub- 
surface class,  although  the  facts  in  this  respect  are  not 
stated  with  sufficient  definiteness  to  enable  me  to  assume 
them  as  a  basis  for  an  opinion.  Upon  the  hypothesis, 
however,  that  no  vessel  of  this  class  was  either  owned  by 
the  Government  or  under  contract  at  the  date  of  the  ap- 
proval of  the  bill  in  question,  it  is  my  opinion  that  the  pro- 
vision contained  in  the  section  of  the  appropriation  act  to 
which  you  have  called  my  attention  has  no  application  to 
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boats  of  this  class,  and  therefore  that  upon  the  said 
hypothesis  you  would  be  authorized,  in  your  discretion,  to 
expend  some  portion  of  the  appropriation  referred  to  for 
the  purchase  of  subsurface  boats  of  the  type  submitted  to 
trial  as  above  set  forth. 

I  think  it  appropriate  to  say,  in  conclusion,  that  the  dis- 
cretion conferred  upon  the  Secretary  of  the  Navy  by  the  act 
making  appropriations  for  the  naval  service  for  the  fiscal 
year  ending  June  30,  1007  (34  Stat.,  583),  which  was,  in 
this  respect,  reenacted  by  the  act  approved  March  2,  1907 
34  Stat.,  1204),  with  regard  to  the  purchase  or  construc- 
tion of  vessels  of  these  two  classes,  is  a  very  wide  discre- 
tion; and  it  would,  in  my  judgment,  defeat  the  general 
purpose  of  the  Congress  to  place  upon  the  provision  above 
discussed  such  a  construction  as  w^ould  relieve  him  of  the 
responsibility  which  the  Congress,  in  ni}^  opinion,  plainly 
intended  to  impose  upon  him  as  to  the  expenditure  of  this 
portion  of  the  appropriation. 
Very  respectfuUv, 

^  CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 


EASTERN    CHEROKEE    FUND— DEPOSIT    OF    IN    BANKING 
INSTITUTIONS. 

Tlie  Secretary'  of  the  Treasury  is  not  authorized  by  virtue  of  the 
order  of  the  Court  of  Claims  in  cause  No.  23214,  The  Eastern 
Cherokecs  v.  The  United  States,  to  deposit  In  Government  deposi- 
tories or  other  banliing  institutions  the  sum  of  $4,000,000  appro- 
priated by  the  act  of  June  30,  1900  (34  Stat.,  6(U),  in  favor  of  said 
Eastern  Cherokees,  in  order  that  interest  may  be  obtained  thereon. 

The  order  referred  to  was  not  an  order  for  transfer  within  the 
meaning  of  section  3630  Revised  Statutes,  but  merely  a  request 
or  authorization,  and  does  not  abrogate  tlie  prohibitions  and  i3en- 
alties  imi>osed  by  law  ui)on  such  transfer. 

Department  of  Justice, 

Au(/yst  7, 1907. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  11th  ultimo,  in  which  you  inclose  a  certified 
copy  of  an  order  made  by  the  Court  of  Claims  in  cause  No. 
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23214  of  The  Eastern  Clierokces  w  The  United  States^  and 
request  an  expression  of  my  opinion  as  to  what  action,  if 
any,  the  Treasury  Department  may  be  justified  in  taking 
in  pursuance  thereof. 

The  order  is  as  follows: 

"  This  cause  coming  on  to  be  further  considered,  upon  the 
report  of  Special  Commissioner  Guion  Miller  of  May  9, 
1907,  it  is  this  13th  day  of  May,  1907,  ordered  that  the 
Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  requested  to  deposit,  out  of  the  fund  arising  from  the 
decrees  of  this  court  of  May  18,  1905,  and  May  28,  1906, 
in  favor  of  the  Eastern  Cherokees,  for  which  appropria- 
tion was  made  in  the  general  deficiency  act  of  June  30, 
1900,  the  sum  of  four  million  (^,000,000)  dollars  with 
such  duly  recognized  Government  depositories  or  other 
banking  institutions  as  shall  be  approved  by  him,  which 
shall  furnish  good  and  sufficient  securities  (such  as  are 
required  in  the  case  of  Government  deposits)  for  the 
return  of  such  deposit  or  deposits;  provided  such  deposi- 
tories shall  undertake  and  agree  to  pay  interest  at  the  rate 
of  not  less  than  two  per  centum  per  annum  for  the  use  of 
said  money  so  deposited. 

"  It  is  further  ordered  that  the  Secretary  of  the  Treasury 
lie,  and  he  is  hereby,  authorized  to  make  such  deposits  for 
the  period  of  one  year  certain,  or  until  the  further  order 
of  the  court,  subject,  however,  to  be  demanded  at  any  time 
after  the  expiration  of  one  year  aforesaid;  provided,  how- 
ever, that  the  interest  shall  be  paid  annually  to  the  Secre- 
tary of  the  Treasury,  and  shall  be  placed  by  him  to  the 
credit  of  the  Eastern  Cherokees  entitled  to  participate  in 
the  fund  appropriated  by  said  act  of  June  30,  1906,  above- 
referred  to  under  the  decrees  and  orders  of  this  court  here- 
tofore entered  in  this  cause." 

The  proceedings  upon  which  this  order  is  based  are  as 
follows : 

On  March  20,  1905,  the  Court  of  Claims  rendered  an 
opinion  in  three  consolidated  causes  which  had  been  insti- 
tuted under  the  acts  of  July  1,  1902,  and  March  3,  1903 
(32  Stat.,  726,  996),  conferring  jurisdiction  upon  it  to  ad- 
judicate treaty   claims  of  the   Cherokee   tribe  or  of  the 
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Eastern  Cherokees  or  other  band  thereof,  in  which  it  was 
held  that  the  Cherokee  Nation  was  entitled  to  recover  of 
the  United  States  four  items,  aggregating  $1,134,248.23, 
with  interest,  the  principal  item,  $1,111,284.70,  being  for 
moneys  which  were  applied  to  the  expense  of  moving  the 
Eastern  Cherokees  to  the  Indian  Territory  under  the  treaty 
of  1835,  instead  of  being  divided  among  them,  but  that  as 
the  Cherokee  Nation  as  a  government  would  soon  cease  to 
exist  the  Secretary  of  the  Interior  should  be  authorized  to 
form  rolls  of  the  Cherokees,  and  this  last-mentioned  sum, 
with  interest,  until  he  should  be  ready  to  make  payment, 
should  be  paid,  less  counsel  fees  and  expenses,  directly  to 
the  individuals  entitled  to  share  in  the  recovery.  {The 
Cherokee  Nation  v.  The  United  States,  40  Ct.  Cls.,  262,  328, 
331.) 

On  May  18,  1905,  a  decree  was  entered  adjudging  that 
the  Cherokee  Nation  have  and  recover  of  the  United  States 
said  four  items,  with  interest,  the  proceeds  thereof  "  to  be 
paid  and  distributed  as  follows,"  namely:  Of  the  three 
small  items  one  was  to  be  paid  direct  to  the  Cherokee  Na- 
tion and  the  other  two  to  the  Secretary  of  the  Interior  to 
l3e  credited  on  certain  Cherokee  funds;  and  out  of  the 
principal  item,  namely,  "$1,111,284.70,  with  interest 
thereon  from  June  12,  1838,  to  date  of  payment,"  the  coun- 
sel fees  and  expenses  chargeable  by  contract  or  allowed  by 
the  court  should  be  paid  by  the  Secretary  of  the  Treasury 
to  the  persons  entitled,  and  the  balance  should  be  paid  to 
the  Secretary  of  the  Interior,  who,  after  first  paying  the 
costs  and  expenses  incident  to  the  distribution,  should  dis- 
tribute the  remainder  directly  to  the  Eastern  and  Western 
Cherokees  entitled,  as  individuals,  or  to  their  legal  repre- 
sentatives.    (40  Ct.  Cls.,  3(>3.) 

On  appeal  this  decree  was  modified  by  the  Supreme 
Court  on  April  30,  1900,  so  as  to  specifically  limit  the  dis- 
tribution to  the  Eastern  Cherokees  entitled,  as  individuals, 
and  otherwise  in  all  things  affirmed.  {United  States  v. 
Cherokee  Nation.  20i>  U.  S..  101,  130.) 

On  May  28,  1906,  a  decree  was  entered  in  the  Court  of 
Claims  modifying  the  original  decree  of  May  18,  1905,  in 
accordance  with  the  mandate  of  the  Supreme  Court,  and 
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ordering  that  the  Secretary  of  the  Interior  cause  to  be  pre- 
pared a  roll  of  those  entitled  to  share  in  the  distribution. 

On  June  30,  1906,  in  the  general  deficiency  act,  Congress 
made  the  appropriation  which  is  referred  to  in  the  order 
of  the  Court  of  Claims,  and  which  is,  literally,  an  appro- 
priation to  pay  the  original  judgment  of  May  18,  1905, 
without  reference  to  either  of  the  subsequent  decrees. 
This  act  appropriates,  "  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,"  a  sum  as  follows: 

"  To  pay  the  judgment  rendered  by  the  Court  of  Claims 
on  May  eighteenth,  nineteen  hundred  and  five,  in  consoli- 
dated causes  numbered  twenty-three  thousand  one  hun- 
dred and  ninety-nine.  The  Cherokee  Nation  versus  The 
United  States;  numbered  twenty rthree  thousand  two  hun- 
dred and  fourteen.  The  Eastern  Cherokees  versus  The 
United  States,  and  numbered  twenty-three  thousand  two 
hundred  and  twelve,  The  Eastern  and  Emigrant  Cherokees 
versus  The  United  States,  aggregating  a  principal  sum  of 
one  million  one  hundred  and  thirty-four  thousand  two 
hundred  and  forty-eight  dollars  and  twenty-three  cents, 
as  therein  set  forth,  with  interest  upon  the  several  items 
of  judgment  at  five  per  centum,  one  million  one  hundred 
and  thirty-four  thousand  two  hundred  and  forty-eight  dol- 
lars and  twenty-three  cents,  together  with  such  additional 
sum  as  may  be  necessary  to  pay  interest,  as  authorized  by 
law."     (34  Stat.,  634,  664.) 

Meanw^hile,  the  Secretary  of  the  Interior  having  ap- 
pointed a  special  agent  to  make  up  the  roll  provided  for 
in  the  decree  of  the  court,  but  great  difficulties  having 
arisen,  owing  chiefly  to  a  numbsr  of  Tindetermined  legal 
questions,  on  February  20,  1907,  transmitted  certain  ques- 
tions to  the  Court  of  Claims  for  its  opinion,  under  the  pro- 
vision of  section  2  of  the  Bowman  Act  (22  Stat.,  485),  and 
thereafter,  on  April  10,  1C07,  addressed  a  letter  to  the  court 
requesting  that  the  enrollment  of  the  Eastern  Cherokees 
and  the  distribution  of  the  fund  should  be  made  under  the 
direct  supervision  and  authority  of  the  court.  A  petition 
to  this  effect  was  also  filed  by  certain  claimants. 

Accordingly,  on  April  29,  1907,  the  Court  of  Claims  va- 
cated so  much  of  the  decree  of  May  18,  1906,  as  provided 
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that  the  Secretary  of  the  Interior  should  cause  the  roll  to 
be  prepared  and  distribute  the  fund,  and  appointed  the 
former  special  agent  as  special  commissioner  of  the  court 
to  prepare  the  roll. 

On  May  9,  1907,  the  special  commissioner  filed  a  report 
stating  that  the  Comptroller  of  the  Treasury  had  decided 
that  under  the  appropriation  of  June  30,  1906,  the  original 
sum  of  $1,111,284.70  bore  interest  to  May  14,  1906,  the  date 
of  the  mandate  of  affirmance  by  the  Supreme  Court,  mak- 
ing a  total,  principal  and  interest,  of  $4,937,036.16,  but  that 
interest  ceased  from  that  date  (26  Stat.,  637) ;  that  after 
deducting  attorneys'  fees  and  expenses  of  enrollment  al- 
ready disbursed  there  was  left  about  $4,040,000  standing 
to  the  credit  of  the  fund  in  the  Treasury  Department ;  that 
it  would  probably  take  about  two  years  to  make  up  and 
approve  the  rolls  (it  being  estimated  that  there  will  be 
about  65,000  individual  claimants),  and  it  was  of  vital 
importance  to  the  Indians  that  interest  should,  in  the  mean- 
time, be  obtained  on  the  fund,  and  therefore  recommending, 
in  view  of  the  court's  original  intention  that  the  recovery 
should  bear  interest  until  distributed,  that  the  Secretary  of 
the  Treasury  be  requested  and  authorized  to  deposit  at 
interest,  under  certain  conditions,  $4,000,000  of  the  amount 
standing  to  the  credit  of  the  Eastern  Cherokees. 

Thereupon,  on  consideration  of  this  report,  the  Court  of 
Claims,  on  May  13, 1907,  entered  the  order,  a  copy  of  which 
is  inclosed  in  your  letter. 

Under  the  foregoing  state  of  facts,  after  careful  consid- 
eration of  the  question  submitted,  I  concur  in  the  opinion 
expressed  by  the  Acting  Solicitor  of  the  Treasury  that 
you  would  not  be  authorized  to  make  the  deposit  of 
$4,000,000  in  Government  depositories  or  other  banking 
institutions  in  accordance  with  the  request  contained  in 
the  order  of  the  Court  of  Claims. 

1.  It  is  clear  that,  independently  of  this  order,  the  mak- 
ing of  such  deposit  is  forbidden  by  the  Revised  Statutes. 

Section  3639  provides  that  "  the  Treasurer  of  the  United 
States,  *  *  *  and  all  public  officers  of  whatsoever  char- 
acter, are  required  to  keep  safely,  without  loaning,  using, 
depositing  in  hanks^  or  exchanging  for  other  funds  than  as 
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specially  allowed  by  law,  all  the  public  money  collected 
by  them,  or  otherwise  at  any  time  placed  in  their  posses- 
sion and  custody,  till  the  same  is  ordered,  by  the  proper 
Department  or  officer  of  the  Government,  to  be  transferred 
or  paid  out ;  and  when  such  orders  for  transfer  or  payment 
are  received,  faithfully  and  promptly  to  make  the  same  as 
directed     *     *     *." 

Section  6490  provides  that  "  every  officer  or  other  per- 
son charged  by  any  act  of  Congress  with  the  safekeeping 
of  the  public  moneys,  who  fails  to  safely  keep  the  same, 
without  loaning,  using,  converting  to  his  own  use,  deposit- 
ing in  hanks^  or  exchanging  for  other  funds  than  as  spe- 
cially allowed  by  law,  shall  be  guilty  of  embezzlement "  of 
such  moneys  and  punished  by  imprisonment  and  fine. 

Section  3651  provides  that  "  no  exchange  of  funds  shall 
be  made  by  any  disbursing  officer  or  agent  of  the  Govern- 
ment *  *  *  other  than  an  exchange  for  gold,  silver, 
United  States  notes,  and  national-bank  notes ;  and  every 
such  disbursing  officer,  when  the  means  for  his  disburse- 
ments are  furnished  to  him  in  gold,  silver,  United  States 
notes,  or  national-bank  notes,  shall  make  his  payments  in 
the  moneys  so  furnished,"  and  that  the  head  of  the  proper 
Department  shall  immediately  suspend  any  disbursing 
officer  or  agent  violating  these  provisions  and  report  such 
violations  to  the  President,  who  may  thereupon  promptly 
remove  him  from  office. 

It  was  said  by  Attorney-General  Devens  that  the  second 
clause  of  this  section  treats  every  disbursing  officer  or  agent 
of  the  Government  "  not  as  a  debtor  to  the  United  States, 
but  as  a  bailor  of  the  funds  of  the  United  States,  who  is 
required  to  pay  them  out,  and  necessarily  to  keep  them  in 
the  precise  form  in  which  he  receives  them,"  and  that  the 
Treasurer  and  assistant  treasurers  of  the  United  States 
are  prohibited  from  even  exchanging  gold  and  silver  coin 
for  United  States  notes.     (16  Op.,  381.) 

Furthermore,  while  the  Secretary  of  the  Treasury  is 
authorized  by  section  3640  of  the  Revised  Statutes  to  trans- 
fer the  moneys  in  the  hands  of  any  public  depository  to  the 
Treasury  of  the  United  States,  and  to  transfer  them  from 
one  depository  to  another,  as  their  safety  and  the  conven- 
ience of  the  public  shall  require,  there  is  no  provision 
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whatever  authorizing  him  to  transfer  moneys  from  the 
Treasury  to  a  public  depository  for  any  purpose  whatso- 
ever. 

It  is  manifest  that  under  these  several  provisions  of  the 
Revised  Statutes  the  deposit  by  the  Treasurer  of  $4,000,000 
of  the  public  moneys  in  a  public  depository  or  other  bank- 
ing institution,  in  order  that  interest  may  be  obtained 
thereon,  would  be  forbidden  by  law,  unless  the  order  of 
the  Court  of  Claims  is  such  an  order  for  the  transfer  of 
public  moneys  "  by  the  proper  Department  or  officer  of  the 
Government,"  within  the  meaning  of  section  3639,  as  would 
authorize  such  transfer  to  be  made. 

2.  Without  discussing  the  question  as  to  whether,  if  the 
court  had  directed  you  to  make  the  transfer  by  a  specific 
order  to  that  effect,  this  would  have  been,  under  all  the 
circumstances  and  in  view  of  the  appropriation  of  June 
30,  1906,  an  order  from  the  proper  Department  or  officer 
of  the  Government,  within  the  meaning  of  section  3639, 
it  is  sufficient  to  say  that  the  court  has  not  in  fact  given 
you  such  direction  or  order,  but  that  the  "  order  "  in  ques- 
tion merely  requests  and  authorizes  you  to  make  the  trans- 
fer without  in  any  manner  directing  that  it  be  done. 

It  is  clear  to  my  mind  that  such  a  request  is  not  an  order 
for  the  transfer  within  the  meaning  of  the  statute,  and 
does  not  abrogate  the  prohibitions  and  penalties  imposed 
by  law  upon  such  transfer. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


LEAVE  OF  ABSENCE— MEMBERS  OF  THE  GRAND  ARMY  OF 
THE  REPUBLIC. 

The  President  is  without  authority  to  grant  an  extension  of  leave 
of  absence  with  pay  to  members  of  the  Grand  Army  of  the  Repub- 
lic employed  in  the  Government  service  who  attend  the  annual 
encampment  of  that  order. 

Department  of  Justice, 

Augmt  15^  1907. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  July  20,  asking  for  my  opinion  as  to  whether  you 
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may  legally  comply  with  the  request  of  the  secretarj''  of  the 
Grand  Army  of  the  Republic  for  an  Executive  order  direct- 
ing that  members  of  that  organization  in  the  Government 
employ  be  given  leave  of  absence  with  pay  to  attend  the 
annual  encampment  of  the  order. 

In  reply,  I  am  constrained  to  say  that  I  am  unable  to  find 
that  any  such  authority  has  been  given  you.  Provision  has 
from  time  to  time  been  made  by  Congress  for  leaves  of 
absence  to  various  classes  of  Government  officers  and  em- 
ployees.    (U.  S.  Comp.  Stat.,  1901,  vol.  1,  p.  82.) 

It  does  not,  however,  appear  that  you  have  anywhere 
been  authorized  to  extend  these  vacation  periods,  nor  does 
it  appear  that  in  this  particular  veterans  of  the  civil  war 
are  entitled  to  any  preference. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 


DIAMOND    SHOAL    LIGHT-HOUSE— COMMENCEMENT    OF 
CONSTRUCTION. 

Under  the  facts  stated,  there  has  been  no  such  "commencement  of 
construction,"  in  good  faith  or  otherwise,  by  Albert  F.  Eells,  who 
was  authorized  under  the  act  of  March  3,  1905  (33  Stat,  1266),  to 
construct,  on  conditions  si)ecifled,  a  light-house  and  signai  station 
upon  the  outer  Diamond  Shoal  at  Cape  Hatteras,  North  Carolina, 
as  was  contemplated  by  that  act,  but  only  some  preparation 
therefor. 

The  term  "  construction,"  as  used  in  that  act,  means  an  actual  put- 
ting together  of  the  parts  of  the  light-house  in  their  proi)er  place 
and  order,  witli  regard  to  each  other,  if  not  necessarily  upon  the 
site  to  be  o(!Cupied. 

By  the  expression  "  commencement  in  good  faith,"  the  beginning  of 
a  continuous  operation  of  construction  was  intended,  rather  than 
the  making  of  a  first  move  followed  by  an  immediate  cessation  of 
work  and  with  no  apparent  readiness  to  proceed  furtlier. 

Department  of  Justice, 

August  16, 1907. 
Sik:   I  have  received  your  communication  calling  atten- 
tion to  the  act  of  March  3,  1905  (33  Stat.,  12GG),  authoriz- 
ing Albert  F.  Eells,  of  Boston,  Mass.,  and  such  others  as 
might  be  associated  with  him,  "  to  construct,  in  the  manner 
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and  on  the  conditions  specified,"  a  light-house  and  fog  sig- 
nal upon  the  outer  Diamond  Shoal  at  Cape  Hatteras,  on 
the  coast  of  North  Carolina,  which  provides  that — 

"  The  said  Eells  and  his  associates  shall,  within  six 
months  from  the  date  of  the  approval  of  this  act,  file  with 
the  Secretary  of  Commerce  and  Labor  (a)  an  agreement  in 
writing  accepting  all  the  provisions  of  this  act;  and  (b)  de- 
tailed drawings  and  specifications  of  the  structure  in  all  its 
parts  for  the  approval  of  said  Secretary." 

And  that — 

"  Unless  said  plans  are  approved  by  said  Secretary  prior 
to  January  first,  nineteen  hundred  and  six,  and  the  con- 
struction of  the  proposed  structure  be  in  good  faith  com- 
menced within  six  months  after  such  approval,  the  author- 
ity granted  by  this  act  shall  cease." 

You  state  that  the  period  of  six  months  mentioned  ex- 
pired June  29, 1906,  and  that — 

"  Prior  to  the  expiration  of  this  period  the  sole  work  of 
actual  physical  construction  consisted  in  the  construction 
at  Boston  of  one  steel  girder,  at  a  cost  of  $400,  by  the  Bos- 
ton Bridge  Works,  under  a  contract  dated  May  25,  1906, 
with  the  Maine  Coast  Granite  Company,  a  corporation 
formed  by  Eells  and  his  associates.  This  girder  is  one  of 
twenty-four  similar  ones  to  go  in  the  caisson,  designed  to 
serve  as  the  base  of  the  structure.  The  order  for  the  girder 
was  placed  with  the  works  May  28,  1906,  and  it  was  com- 
pleted June  19,  1906.  No  other  work  of  actual  physical 
construction  has  been  done  before  or  since.  No  work  has 
been  done  at  the  site  of  the  light-house,  nor  has  the  site 
been  designated,  nor  was  a  request  made  to  designate  the 
site  prior  to  June  29,  1906 ;  not,  in  fact,  until  January  17, 
1907.  The  Maine  Coast  Granite  Company  has,  however, 
acquired  some  real  estate  at  South  Brooksville,  Me.,  on 
which  a  granite  quarry  is  situated,  with  some  of  the  granite 
quarried  and  ready  for  shipment,  to  be  used  ultimately 
for  the  concrete  to  go  in  the  interior  of  the  caisson  and  for 
the  riprap  apron  to  l)e  deposited  after  the  placing  of  the 
caisson  to  protect  the  slioal.  This  property  was  conveyed 
to  the  company  by  Albert  F.  Eells,  December  3,  1901,  sev- 
eral years  before  the  passage  of  the  act,  and  it  does  not 
appear   that   any   quarrying   was   done   thereon   since   its 
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acquisition.  Moreover,  since  the  rejection  of  the  original 
drawings  and  specifications  and  their  subsequent  condi- 
tional approval,  and  prior  to  June  29,  1906,  E.  S.  Shaw, 
engineer,  on  behalf  of  Eells  and  his  associates,  states  that 
he  has  made  '  studies '  of  a  design  for  the  superstructure, 
with  a  view  to  meeting  the  requirements  of  the  Light- 
House  Board  in  connection  with  the  matter  of  eliminating 
the  central  stairway  shaft,  storing  lifeboats  in  the  interior, 
and  providing  the  stairway  shaft  with  fireproof  doors,  and 
that  he  has  also  prepared  detailed  drawings  for  the  twenty- 
four  girders  and  three  different  drawings  of  the  contours 
of  Diamond  Shoal.  These  are  the  only  steps  at  any  time 
taken  by  Eells  and  his  associates  even  remotely  bearing  on 
the  work  of  actual  construction,  apart  from  the  organiza- 
tion of  the  Maine  Coast  Granite  Company,  the  assignment 
to  the  company  of  the  Eells  patent  and  franchise  under  the 
act,  the  projected  organization  of  the  Cape  Ilatteras  Con- 
struction and  Navigation  Company,  various  efforts  to 
finance  the  enterprise,  sundry  conferences,  discussions,  and 
consultations,  and  some  preliminary  negotiations  with  con- 
tractors from  whom  estimates  or  bids  were  obtained  for 
the  construction  of  the  caisson." 

By  the  act  of  Congi*ess  above  mentioned  you  are  author- 
ized, '*  within  sixty  days  after  written  request  therefor  from 
the  said  Eells  and  his  associates,"  to  designate  a  suitable 
place  for  the  site  of  the  light-house,  and,  "  at  any  time 
after  January  1,  1907,"  to  determine  within  what  period 
thereafter  the  structure  must  be  ready  for  the  installation 
of  the  light  and  other  equipment. 

You  say  that  Eells  and  his  associates  now  request  action 
by  you  under  this  authority,  and,  therefore,  you  request  my 
opinion  upon  the  question  w^hether,  under  the  circum- 
stances, there  has  been  a  "  commencement  in  good  faith  of 
the  construction  of  the  proposed  structure  within  six 
months  after  the  approval  of  the  plans  within  the  meaning 
of  the  act." 

By  the  term  ''  construction,"  as  used  in  this  statute,  it 
seems  to  me  that  Congress  intended  an  actual  putting  to- 
gether of  the  parts  of  the  light-house  in  their  proper  place 
and  order  with  regard  to  each  other,  if  not  necessarily 
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upon  the  site  to  be  occupied,  and  by  ''  commencement  in 
good  faith  "  it  seems  to  me  that  the  beginning  of  a  con- 
tinuous operation  of  constructing  was  intended  rather  than 
(he  mere  making  of  a  first  move  followed  by  an  immediate 
cessation  of  work  and  with  no  apparent  readiness  to  pro- 
ceed further. 

Here,  I  think,  there  was  "  no  commencement  of  construc- 
tion "  in  good  faith  or  otherwise,  but  only  some  preparation 
therefor.  {Kansas  Mortgage  Company  v.  Wyerhaeiiser^ 
29  Pac,  153;  D,amon  v.  Granhy^  2  Pick.,  345,  356;  Morse 
V.  City  Westport,  19  S.  W.,  831;  Eishleay  d*  Wilson,  42 
Wky.  Notes  Cas.  (Pa.),  525,  527;  City  Sewerage  Utiliza- 
tion Co,  V.  Board  of  Health,  1  Leg.  Gaz.  Rep.,  402.) 

I  accordingly  answer  your  question  in  the  negative. 
RespectfuUv, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 


SEMINOLE   INDIANS  —  MODIFICATION   OF   AGREEMENT 

WITH. 

Congress  has  plenary  authority  to  control  the  affairs  and  admin- 
ister the  property  of  the  Five  Civilized  Tribes  in  the  Indian  Ter- 
ritory and  other  Indian  tribes. 

The  agreements  between  the  United  States  and  the  Seminole  Nation 
ratified  by  the  acts  of  July  1,  1898  (30  Stat.,  5(58),  and  of  April 
26,  1900  (34  Stat,  137),  are  not  really  treaties,  and  are  of  legal 
force  and  effect  only  because  ratified  by  Congress. 

Congress  having  ix)\ver  to  abrogate  a  formal  treaty  with  a  sovereign 
nation,  may  alter  or  reiieal  an  agreement  with  an  Indian  tribe. 

Congress  has  power  to  enact  legislation  authorizing  the  delivery  of 
Seminole  land  patents  prior  to  the  expiration  of  the  Seminole 
government,  and  also  by  legislation  to  modify  the  terms  of  the 
Seminole  agreement  of  July  1,  1898,  with  reference  to  the  school 
fund  of  that  nation,  and  authorize  the  Department  of  the  Interior 
to  assume  control  of  the  schools  and  the  school  fund. 

The  lands  of  the  Seminole  Nation  having  been  granted  to  it  merely 
in  its  corporate  capacity  as  a  nation,  the  United  States  Govern- 
ment may,  as  a  condition  of  their  allotment  in  severalty  and  the 
extinguishment  of  its  own  ultimate  interest  therein,  Imix)se  the 
restrictions  upon  their  alienation  provided  by  section  19  of  the 
act  of  April  20,  19(^0  (34  Stat,  137,  144). 
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Tbe  provisions  of  section  10  of  the  act  of  1906  (34  Stat,  140)  In 
regard  to  the  control  of  the  tribal  schools  and  the  lands  and 
property  pertaining  thereto  by  the  Secretary  of  the  Interior,  and 
the  use  of  the  tribal  funds  for  the  purjwse  of  defraying  the  neces- 
sary expenses  of  such  schools,  is  purely  a  govemmental  and 
administrative  matter  involving  no  taking  of  the  property  of  the 
nation. 

The  purpose  of  C!ongress  in  sections  10  and  11  of  the  act  of  April  26, 
1906  (34  Stat,  140),  was  to  give  the  Secretary  of  the  Interior 
exclusive  control,  within  limitations  stated,  of  the  revenues  of  the 
Five  Civilized  Tribes,  includiag  the  Seminole  Nation. 

The  Secretary  of  the  Treasury  may  safeguard  all  disbursements  on 
behalf  of  the  Seminole  Nation  now  authorized  and  require  that 
all  Seminole  warrants  issued  after  January  1,  1907,  shall  be 
approved  by  the  Urtited  States  inspector  for  the  Indian  Territory 
and  paid  by  the  United  States  Indian  agent,  Union  Agency, 
instead  of  being  paid  by  the  treasurer  of  the  nation. 

Department  of  Justice, 

Augmt  19, 1907. 

Sir  :  In  your  letter  of  March  22  you  submit  certain  ques- 
tions raised  by  the  Hon.  John  F.  Brown,  principal  chief 
of  the  Seminole  Nation,  in  regard  to  the  constitutionality 
of  the  act  of  Congress  of  April  26,  1906  (34  Stat.,  137), 
providing  for  the  final  disposition  of  the  affairs  of  the 
Five  Civilized  Tribes  in  the  Indian  Territory,  in  so  far  as 
it  modifies  or  changes  the  provisions  of  the  agreements  in 
regard  to  the  allotment,  distribution,  and  administration  of 
the  property  and  funds  of  the  Seminole  Nation,  which 
were  negotiated  with  that  nation  by  the  Commission  to 
the  Five  Civilized  Tribes  and  ratified  by  the  acts  of  Con- 
gress of  July  1,  1898  (30  Stat,  567),  and  June  2,  1900 
(31  Stat.,  250).  Certain  other  questions  raised  by  Chief 
Brown  as  to  the  extent  of  your  authority  under  said  act 
are  also  presented.  The  several  questions  referred  to  are 
specifically  stated  by  you  as  follows : 

"  1.  Whether  Congress  has  power  to  enact  legislation 
authorizing  the  delivery  of  Seminole  patents  prior  to  the 
expiration  of  the  Seminole  tribal  government. 

"  2.  Whether  Congress  has  authority  to  pass  legislation 
modifying  the  terms  of  the  Seminole  agreement  of  July  1, 
1898,  with  reference  to  the  school  fund  of  that  nation  and 
authorize  the  Department  to  assume  control  of  the  schools 
and  the  school  fund. 
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"  3.  As  to  the  constitutionality  of  the  provisions  of  sec- 
tion 19  of  the  act  of  April  26,  1906  (34  Stat,  144),  de- 
claring that  full-blood  Indians  can  not  alienate  their  lands 
for  twenty-five  years  from  the  date  of  the  approval  of  the 
act '  unless  such  restriction  shall,  prior  to  the  expiration  of 
said  period,  be  removed  by  act  of  Congress.' 

"  4.  Whether  the  Seminole  trust  or  invested  funds  can  be 
distributed  in  a  manner  not  provided  by  the  agreement  of 
1898  or  be  used  for  any  purpose  not  mentioned  therein. 

"  5.  As  to  the  power  of  the  Department  to  direct  that 
all  Seminole  warrants  issued  after  January  1,  1907,  shall 
be  approved  by  the  United  States  Indian  inspector  for  the 
Indian  Territory  and  paid  by  the  United  States  Indian 
agent.  Union  Agency,  instead  of  being  paid  by  the  treas- 
urer of  the  Seminole  Nation. 

"  6.  WTiether  patents  conveying  allotments  to  Seminole 
citizens  should  be  delivered  before  the  tribal  government 
is  actually  extinguished." 

The  agreement  with  the  Seminole  Nation  ratified  by  the 
act  of  July  1,  1898,  contained  these  provisions  (30  Stat., 
568): 

''  Five  hundred  thousand  dollars  ($500,000)  of  the  funds 
belonging  to  the  Seminoles,  now  held  by  the  United  States, 
shall  be  set  apart  as  a  permanent  school  fund  for  the  edu- 
cation of  the  children  of  the  members  of  said  tribe,  and 
shall  be  held  by  the  United  States  at  five  per  cent  interest, 
or  invested  so  as  to  produce  such  amount  of  interest,  which 
shall  be,  after  extinguishment  of  tribal  government,  applied 
by  the  Secretary  of  the  Interior  to  the  support  of  Mekasuky 
and  Emahaka  academies  and  the  district  schools  of  the 
Seminole  people;  and  there  shall  be  selected  and  excepted 
from  allotment  three  hundred  and  twenity  acres  of  land  for 
each  of  said  academies  and  eighty  acres  each  for  eight 

district  schools  in  the  Seminole  country. 

***** 

"  When  the  tribal  government  shall  cease  to  exist  the 
principal  chief  last  elected  by  said  tribe  shall  execute,  under 
his  hand  and  the  seal  of  the  nation,  and  deliver  to  each 
allottee  a  deed  conveying  to  him  all  the  right,  title,  and 
interest  of  the  said  nation  and  the  members  thereof  in  and 
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to  the  lands  so  allotted  to  him,  and  the  Secretary  of  the 
Interior  shall  approve  such  deed,  and  the  same  shall  there- 
upon operate  as  relinquishment  of  the  right,  title,  and 
interest  of  the  United  States  in  and  to  the  land  embraced 
in  said  conveyance,  and  as  a  guarantee  by  the  United  States 
of  the  title  of  said  lands  to  the  allottee ;  and  the  acceptance 
of  such  deed  by  the  allottee  shall  be  a  relinquishment  of 
his  title  to  and  interest  in  all  other  lands  belonging  to  the 
tribe,  except  such  as  may  have  been  excepted  from  allot- 
ment and  held  in  common  for  other  purposes.  Each  allot- 
tee shall  designate  one  tract  of  forty  acres,  which  shall,  by 
the  terms  of  the  deed,  be  made  inalienable  and  non-taxable 
as  a  homestead  in  perpetuity. 

"All  moneys  belonging  to  the  Seminoles  remaining  after 
equalizing  the  value  of  allotments  as  herein  provided  and 
reserving  said  sum  of  five  hundred  thousand  dollars  for 
school  fund  shall  be  paid  per  capita  to  the  members  of  said 
tribe  in  three  equal  installments,  the  first  to  be  made  as 
soon  as  convenient  after  allotment  and  extinguishment  of 
tribal  government,  and  the  others  at  one  and  two  years, 
respectively.  Such  payments  shall  be  made  by  a  person 
appointed  by  the  Secretary  of  the  Interior,  who  shall  pre- 
scribe the  amount  of  and  approve  the  bond  to  be  given  by 
such  person ;  and  strict  account  shall  be  given  to  the  Secre- 
tary of  the  Interior  for  such  disbursements." 

The  agreement  ratified  by  the  act  of  June  2,  1900,  con- 
tained certain  provisions  as  to  the  rolls  of  members  of  the 
Seminole  Nation  and  the  descent  of  property  which  need 
not  be  considered. 

The  act  of  April  26,  1906,  provided  (34  Stat.,  138-141)  : 

"  Sec.  6.  That  if  the  principal  chief  of  the  Choctaw, 
Cherokee,  Creek,  or  Seminole  tribe,  or  the  governor  of  the 
Chickasaw  tribe  shall  refuse  or  neglect  to  perform  the 
duties  devolving  upon  him,  he  may  be  removed  from  office 
by  the  President  of  the  United  States,  or  if  any  such  ex- 
ecutive become  permanently  disabled,  the  office  may  b^ 
declared  vacant  by  the  President  of  the  United  States,  who 
may  fill  any  vacancy  arising  from  removal,  disability,  or 
death  of  the  incumbent,  by  appointment  of  a  citizen  by 
blood  of  the  tribe. 
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"  If  any  such  executive  shall  fail,  refuse,  or  neglect,  for 
thirty  days  after  notice  that  any  instrument  is  ready  for 
his  signature,  to  appear  at  a  place  to  be  designated  by  the 
Secretary  of  the  Interior  and  execute  the  same,  such  instru- 
ment may  be  approved  by  the  Secretary  of  the  Interior 
without  such  execution,  and  when  so  approved  and  recorded 
shall  convey  legal  title,  and  such  approval  shall  be  con- 
clusive evidence  that  such  executive  or  chief  refused  or 
neglected  after  notice  to  execute  such  instrument. 

^^  Provided^  That  the  principal  chief  of  the  Seminole 
Nation  is  hereby  authorized  to  execute  the  deeds  to  allottees 
in  the  Seminole  Nation  prior  to  the  time  when  the  Sem- 
inole government  shall  cease  to  exist. 

***** 

"  Sec.  10.  That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  assume  control  and  direction  of 
the  schools  in  the  Choctaw,  Chickasaw,  Cherokee,  Creek^ 
and  Seminole  tribes,  with  the  lands  and  all  school  property 
pertaining  thereto,  March  fifth,  nineteen  hundred  and  six^ 
and  to  conduct  such  schools  under  rules  and  regulations  to 
be  prescribed  by  him,  retaining  tribal  educational  officers,^ 
subject  to  dismissal  by  the  Secretary  of  the  Interior,  and 
the  present  system  so  far  as  practicable,  until  such  time  as 
u  public  school  system  shall  have  been  established  under 
Territorial  or  State  government,  and  proper  provision 
made  thereunder  for  the  education  of  the  Indian  children 
of  said  tribes,  and  he  is  hereby  authorized  and  directed  to 
set  aside  a  sufficient  amount  of  any  funds,  invested  or 
otherwise,  in  the  Treasury  of  the  United  States,  belonging 
to  said  tribes,  including  the  royalties  on  coal  and  asphalt 
in  the  Choctaw  and  Chickasaw  nations,  to  defray  all  the 
necessary  expenses  of  said  schools,  using,  however,  only 
such  portion  of  said  funds  of  each  tribe  as  may  be  requisite 
for  the  schools  of  that  tribe,  not  exceeding  in  any  one  year 
for  the  respective  tribes  the  amount  expended  for  the 
scholastic  year  ending  June  thirtieth,  nineteen  hundred 
and  five;  and  he  is  further  authorized  and  directed  to  use 
the  remainder,  if  any,  of  the  funds  appropriated  by  the 
act  of  Congress  approved  March  third,  nineteen  hundred 
and  five,  '  for  the  maintenance,  strengthening,  and  enlarg- 
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ing  of  the  tribal  schools  of  the  Cherokee,  Creek,  Choctaw, 
Chickasaw,  and  Seminole  nations,'  unexpended  March 
fourth,  nineteen  hundred  and  six,  including  such  fees  as 
have  accrued  or  may  hereafter  accrue  under  the  act  of 
Congress  approved  February  nineteenth,  nineteen  hundred 
and  three.  Statutes  at  Large,  volume  thirty-two,  page  eight 
hundred  and  forty-one,  w^hich  fees  are  hereby  appropriated, 
in  continuing  such  schools  as  may  have  been  established, 
and  in  establishing  such  new  schools  as  he  may  direct,  and 
any  of  the  tribal  funds  so  set  aside  remaining  unexpended 
when  a  public  school  system  under  a  future  State  or  Terri- 
torial government  has  been  established,  shall  be  distributed 
per  capita  among  the  citizens  of  the  nations  in  the  same 
manner  as  other  funds. 

"  Sec.  11.  That  all  revenues  of  whatever  character  ac- 
cruing to  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tribes,  whether  before  or  after  dissolution  of  the 
tribal  governments,  shall,  after  the  approval  hereof,  be  col- 
lected by  an  officer  appointed  by  the  Secretary  of  the  Inte- 
rior under  rules  and  regulations  to  be  prescribed  by  him; 
and  he  shall  cause  to  be  paid  all  lawful  claims  against  said 
tribes  w^hich  may  have  been  contracted  after  July  first, 
nineteen  hundred  and  two,  or  for  which  warrants  have 
been  regularly  issued,  such  payments  to  be  made  from  any 
funds  in  the  United  States  Treasury  belonging  to  said 
tribes.     ♦     *     * 

«  *  *  *  * 

"  Sec.  19.  That  no  full-blood  Indian  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes  shall  have 
power  to  alienate,  sell,  dispose  of,  or  encumber  in  any  man- 
ner any  of  the  lands  allotted  to  him  for  a  period  of  tw^enty- 
five  years  from  and  after  the  passage  and  approval  of  this 
act,  unless  such  restriction  shall,  prior  to  the  expiration  of 
said  period,  be  removed  by  act  of  Congress;  and  for  all 
purposes  the  quantum  of  Indian  blood  possessed  by  any 
member  of  said  tribes  shall  be  determined  by  the  rolls  of 
citizens  of  said  tribes  approved  by  the  Secretary  of  the 
Interior. 
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"  Sec.  28.  That  the  tribal  existence  and  present  tribal 
governments  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek, 
and  Seminole  tribes  or  nations  are  hereby  continued  in  full 
force  and  effect  for  all  purposes  authorized  by  law,  imtil 
otherwise  provided  by  law,  but  the  tribal  council  or  legis- 
lature in  any  of  said  tribes  or  nations  shall  not  be  in  session 
for  a  longer  period  than  thirty  days  in  any  one  year: 
Provided^  That  no  act,  ordinance,  or  resolution  (except 
resolutions  of  adjournment)  of  the  tribal  council  or  legisla- 
ture of  any  of  said  tribes  or  nations  shall  be  of  any  validity 
until  approved  by  the  President  of  the  United  States: 
Provided  further^  That  no  contract  involving  the  payment 
or  expenditure  of  any  money  or  affecting  any  property 
belonging  to  any  of  said  tribes  or  nations  made  by  them  or 
any  of  them  or  by  any  officer  thereof,  shall  be  of  any 
validity  until  approved  by  the  President  of  the  United 
States. 

"  Sec.  29.  That  all  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  act  be,  and  the  same  are  hereby, 
repealed." 

It  is  unnecessary  to  go  into  any  detailed  discussion  of  the 
power  of  Congress  to  alter,  modify,  or  repeal  the  provisions 
of  the  agreement  with  the  Seminole  Nation  ratified  by  the 
act  of  July  1,  1898,  and  otherwise  provide  for  the  adminis- 
tration of  their  property  and  funds,  as  provided  by  the 
act  of  April  26,  1906,  because  the  question  has  been  con- 
clusively settled  by  the  decisions  of  the  Supreme  Court. 
(Stephens  v.  Cherokee  Nation^  174  U.  S.,  445;  Cherokee 
Nation  v.  Hitchcock,  187  U.  S.,  294;  Lone  Wolf  v.  Hitch- 
cock, 187  U.  S.,  553;  Jlorris  v.  Hitchcock,  194  U.  S.,  384, 
388;   Wallace  v.  Adams,  204  U.  S.,  415.) 

These  decisions  maintain  the  plenary  authority  of  Con- 
gress to  control  the  affairs  and  administer  the  property  of 
the  Five  Civilized  Tribes  in  the  Indian  Territory  and  other 
Indian  tribes. 

In  Lone  Wolf  v.  Hitchcock  the  question  involved  was  as 
to  the  authority  of  Congress  to  dispose  of  the  tribal  prop- 
erty of  the  Kiowa,  Comanche,  and  Apache  Indians  in 
Oklahoma  in  a  manner  inconsistent  with  a  treaty  pre- 
viously entered  into  with  such  Indians.     In  upholding  the 
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legislation  there  in  question  the  court  said  (187  U.  S., 
566)  : 

"  The  power  exists  to  .abrogate  the  provisions  of  an 
Indian  treaty,  though  presumably  such  power  will  be 
exercised  only  when  circumstances  arise  which  will  not 
only  justify  the  Government  in  disregarding  the  stipula- 
tions of  the  treaty,  but  may  demand,  in  the  interest  of  the 
country  and  the  Indians  themselves,  that  it  should  do  so. 
When,  therefore,  treaties  were  entered  into  between  the 
United  States  and  a  tribe  of  Indians  it  was  never  doubted 
that  the  power  to  abrogate  existed  in  Congress,  and  that  in 
a  contingency  such  power  might  be  availed  of  from  con- 
siderations of  governmental  policy,  particularly  if  con- 
sistent with  perfect  good  faith  toward  the  Indians." 

It  is  to  be  observed  that  the  agreements  with  the  Semi- 
nole Nation  herein  referred  to  are  not  really  treaties  and 
are  of  legal  force  and  effect  only  because  ratified  by  act  of 
Congress.  Certainly  if,  as  has  been  often  adjudged.  Con- 
gress may  abrogate  a  formal  treaty  with  a  sovereign 
nation  {Chinese  Exclusion  case^  130  U.  S.,  581;  Horner  v. 
United  States,  143  U.  S.,  578;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.,  706;  La  Ahra  Silver  Mining  Co,  v. 
United  States,  175  U.  S.,  460),  it  may  alter  or  repeal  an 
agreement  of  this  kind  with  an  Indian  tribe. 

In  Lone  Wolf  v.  Hitchcock  the  court  further  said  (187 
U.  S.,  568) : 

"  Indeed,  the  controversy  which  this  case  presents  is 
concluded  by  the  decision  in  Cherokee  Nation  v.  Hitchcock 
(187  U.  S.,  294),  decided  at  this  term,  where  it  was  held 
that  full  administrative  power  was  possessed  by  Congress 
over  Indian  tribal  property." 

In  Cherokee  Nation  v.  Hitchcock  the  court  held  that  the 
act  of  Congress  of  June  28,  1898  (30  Stat,  495),  which, 
among  other  things,  gave  the  Secretary  of  the  Interior  ex- 
clusive power  over  oil,  coal,  asphalt,  and  other  minerals  in 
the  Indian  Territory  and  authorized  him  to  make  leases 
thereof  under  certain  prescribed  conditions,  the  royalties 
and  rents  to  be  paid  into  the  Treasury  of  the  United  States 
to  the  credit  of  the  tribe  to  which  they  belonged,  was  a 
valid  exercise  of  power  notwithstanding  the  provisions  of 
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the  treaties  with  the  Cherokee  Nation  which,  it  was  claimed^ 
gave  the  Cherokees  a  fee  simple  title  to  their  lands.  In 
that  case  the  court,  after  referring  to  its  decision  in 
Stephens  v.  Cherokee  Nation^  said  (187  U.  S.,  307-308)  : 

"  The  holding  that  Congress  had  power  to  provide  a 
method  for  determining  membership  in  the  Five  Civilized 
Tribes,  and  for  ascertaining  the  citizenship  thereof  pre- 
liminary to  a  division  of  the  property  of  the  tribe  among 
its  members,  necessarily  involved  the  further  holding  that 
Congress  was  vested  with  authority  to  adopt  measures  to 
make  the  tribal  property  productive,  and  secure  therefrom 
an  income  for  the  benefit  of  the  tribe. 

"  ^^Tiatever  title  the  Indians  have  is  in  the  tribe,  and  not 
in  the  individuals,  although  held  by  the  tribe  for  the  com- 
mon use  and  equal  benefit  of  all  the  members.  {The  Chero- 
kee Trust  Funds,  117  U.  S.,  288,  308.)  The  manner  in 
which  this  land  is  held  is  described  in  Cherokee  Nation  v. 
Journey  cake  (155  U.  S.,  196,  207),  where  this  court,  re- 
ferring to  the  treaties  and  the  patent  mentioned  in  the 
bill  of  complaint  herein,  said:  'Under  these  treaties,  and 
in  December,  1838,  a  patent  was  issued  to  the  Cherokees  for 
these  lands.  By  that  patent,  whatever  of  title  was  conveyed 
was  conveyed  to  the  Cherokees  as  a  nation,  and  no  title  was 
vested  in  severalty  in  the  Cherokees  or  any  of  them.' 

"  There  is  no  question  involved  in  this  case  as  to  the 
taking  of  property ;  the  authority  which  it  is  proposed  to 
exercise,  by  virtue  of  the  act  of  1898,  has  relation  merely  to 
the  control  and  development  of  the  tribal  property,  which 
still  remains  subject  to  the  administrative  control  of  the 
Government,  even  though  the  members  of  the  tribe  have 
been  invested  with  the  status  of  citizenship  under  recent 
legislation." 

There  is  nothing  to  differentiate  the  case  of  the  Semi- 
noles  from  that  of  the  Cherokees.  As  said  with  respect  to 
the  latter,  whatever  title  the  Seminoles  have  to  their  lands 
is  in  the  tribe  and  not  in  the  individuals.  The  treaty  of 
March  21,  1866,  article  3  (14  Stat,  755),  under  which 
they  hold  them,  provided : 

''  The  United  States  having  obtained  by  grant  of  the 
Creek  Nation  the  westerly  half  of  their  lands,  hereby  grant 
to  the  Seminole  Nation  the  portion  thereof  hereafter  de- 
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scribed,  which  shall  constitute  the  national  domain  of  the 
Seminole  Indians." 

There  is  likewise  no  question  here  as  to  the  taking  of 
property.  The  act  of  April  26,  1906,  merely  makes  some- 
what different  provisions  in  regard  to  the  allotment  of  the 
lands  and  the  collection  and  distribution  of  the  revenues  of 
the  Seminole  Nation  than  was  provided  for  in  the  agree- 
ments with  that  nation,  but  the  measures  provided  are  all 
for  the  benefit  and  protection  of  the  Seminole  Nation  and 
its  members.  It  is  merely  a  matter  of  administration 
whether  patents  shall  be  delivered  before  or  after  the  disso- 
lution of  the  tribal  government.  So,  too,  the  restriction 
upon  alienation  in  respect  to  full  bloods  is  simply  for  the 
protection  of  those  Indians.  The  lands  of  the  Seminole 
Nation  having  been  granted  to  it  merely  in  its  corporate 
capacity  as  a  nation,  necessarily  the  Government  may,  as  a 
condition  of  their  allotment  in  severalty  and  the  extin- 
guishment of  its  own  ultimate  interest  therein,  impose  such 
restrictions  upon  their  alienation  as  the  condition  of  the 
members  of  said  nation,  or  some  of  them,  may  in  its  judg- 
ment require.  The  power  of  the  United  States  in  this  re- 
gard was  recognized  by  the  Supreme  Court  in  the  Matter 
of  Hef  (197  U.  S.,  488),  where  a  restriction  upon  aliena- 
tion was  held  not  to  be  inconsistent  with  the  citizenship  of 
the  allottee.     The  court  there  said  (pp.  508-509)  : 

"  But  it  is  said  that  the  Government  has  provided  that 
the  Indians'  title  shall  not  be  alienated  or  encumbered  for 
twenty-five  years,  and  has  also  stipulated  that  the  grant  of 
citizenship  shall  not  deprive  the  Indian  of  his  interest  in 
tribal  or  other  property,  but  these  are  mere  property 
rights  and  do  not  affect  the  civil  or  political  status  of  the 
allottees.  In  United  States  v.  Rickert  (188  U.  S.,  432)  we 
sustained  the  right  of  the  Government  to  protect  the  lands 
thus  allotted  and  patented  from  any  encumbrance  of  State 
taxation.  Undoubtedly  an  allottee  can  enforce  his  right  to 
an  interest  in  the  tribal  or  other  property  (for  that  right  is 
expressly  granted),  and  equally  clear  is  it  that  Congress 
may  enforce  and  protect  any  condition  which  it  attaches  to 
any  of  its  grants.  This  it  may  do  by  appropriate  proceed- 
ings in  either  a  national  or  a  State  court.  But  the  fact  that 
property  is  held  subject  to  a  condition  against  alienation 
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does  not  affect  the  civil  or  political  status  of  the  holder  of 
the  title.  Many  a  tract  of  land  is  conveyed  with  conditions 
subsequent.     *     *     * ". 

The  provision  of  section  10  in  regard  to  the  control  of 
(he  tribal  schools  and  the  lands  and  property  pertaining 
thereto  by  the  Secretary  of  the  Interior,  and  the  use  of  the 
tribal  funds  for  the  purpose  of  defraying  the  necessary 
expenses  of  such  schools,  is  likewise  a  purely  govern- 
mental and  administrative  matter  and  involves  no  taking 
of  the  property  of  the  nation.  In  this  connection  it  will  be 
observed  that  the  Secretary  is  authorized  to  use  "  only  such 
portion  of  said  funds  of  each  tribe  as  may  be  requisite  for 
the  schools  of  that  tribe,  not  exceeding  in  any  one  year  for 
the  respective  tribes  the  amount  expended  for  the  scho- 
lastic year  ending  June  thirtieth,  nineteen  hundred  and 
five." 

The  provision  of  section  11  as  to  the  collection  of  the 
tribal  revenues  and  the  payment  of  claims  against  the 
tribes  is  also  of  the  same  character. 

There  remains  to  be  considered  only  the  question  as  to 
j'our  authority  "  to  direct  that  all  Seminole  warrants  issued 
after  January  1,  1907,  shall  be  approved  by  the  United 
States  Indian  inspector  for  the  Indian  Territory  and  paid 
by  the  United  States  Indian  agent,  Union  Agency,  instead 
of  being  paid  by  the  treasurer  of  the  nation." 

The  answer  to  this  question  depends  upon  the  extent  of 
your  authority  over  the  financial  affairs  of  the  Seminole 
Nation,  under  the  act  of  April  26,  1906.  By  section  11  of 
that  act  all  the  revenues  of  whatever  character  accruing  to 
the  Seminole  tribe,  among  others,  whether  before  or  after 
the  dissolution  of  the  tribal  government,  is  directed  to  be 
collected  by  an  officer  appointed  by  you,  and  you  are  also 
directed  to  pay  all  lawful  claims  against  the  tribes  men- 
tioned which  may  have  been  contracted  after  July  1,  1902, 
or  for  which  warrants  have  been  regularly  issued,  such 
payments  to  be  made  from  any  funds  in  the  United  States 
Treasury  belonging  to  said  tribes.  In  addition,  as  above 
noted,  you  are  authorized  to  defray  the  expenses  of  the 
tribal  schools  out  of  the  funds  of  said  tribes  in  the  Treasury 
of  the  United  States. 
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In  my  judgment  the  purpose  of  Congress  in  these  sec- 
tions was  to  give  you  exclusive  control,  within  the  limita- 
tions stated,  of  the  revenues  of  the  Five  Civilized  Tribes, 
including  the  Seminole  Nation.  It  certainly  could  not 
have  been  its  purpose,  after  authorizing  you  to  defray  the 
expenses  of  the  tribal  schools  and  to  pay  all  lawful  claims 
contracted  after  July  1,  1902,  or  for  which  warrants  had 
been  regularly  issued,  to  continue  in  the  tribal  government 
authority  to  make  like  or  other  disbursements,  especially 
in  view  of  the  fact  that  it  had  turned  the  collection  of  all 
tribal  revenues  of  whatever  character  over  to  an  officer 
appointed  by  you.  Being  therefore  empowered  and  di- 
rected to  make  all  disbursements  on  behalf  of  the  Seminole 
Nation  that  are  now  authorized,  I  have  no  doubt  whatever 
that  you  may  safeguard  those  disbursements  by  requiring 
that  all  Seminole  warrants  issued  after  January  1,  1907, 
shall  be  approved  by  the  United  States  Indian  inspector 
for  the  Indian  Territory  and  paid  by  the  United  States 
Indian  agent.  Union  Agency,  instead  of  being  paid  by  the 
treasurer  of  the  nation. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Department  of  the  Interior. 
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AU  lands  allotted  to  citizens  of  the  Cherokee  Nation,  except  home- 
steads, will  be  alienable  under  the  act  of  July  1,  1902  (32  Stat, 
716),  in  five  years  after  issuance, of  patent. 

The  provision  of  the  act  of  April  21,  1904  (33  Stat,  189,  204), 
authorizing  the  removal  of  restrictions  upon  the  alienation  of 
lands  of  all  ^illottees  of  the  Five  Civilized  Tribes,  within  limita- 
tions stated,  and  the  original  flve-year  restriction  as  to  surplus 
lands  and  the  twenty-one  yeiir  restriction  in  the  act  of  July  1, 
1902  (32  Stat,  716),  were  superseded  as  to  full  bloods  by  sec- 
tion 19  of  the  act  of  April  26,  1906  (34  Stat,  137,  144),  which 
forbids  full  bloods  to  alienate,  sell,  dispose  of,  or  encumber  in  any 
manner  any  of  the  lauds  allotted  to  them  for  the  period  of 
twenty-five  years  after  the  passage  and  approval  of  that  act,  unless 
the  restrictions  be  removed  by  Congress  prior  to  the  period  indi- 
cated. 
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Department  of  Justice, 

August  20,  1907. 

Sir:  By  your  letter  of  August  6,  1907,  you  request  my 
opinion  upon  the  following  questions  arising  in  the  ad- 
ministration of  your  Department  of  the  laws  relating  to 
the  alienation  of  Cherokee  lands  in  the  Indian  Territory : 

"  1.  Will  citizens  of  the  Cherokee  Nation  be  lawfully 
entitled,  under  the  act  of  July  1,  1902  (32  Stat.,  71G),  to 
alienate  lands  allotted  to  them,  except  homesteads,  after 
the  expiration  of  five  years  from  August  7,  1902 ;  i.  e.,  after 
the  expiration  of  five  years  from  the  date  of  the  ratifica- 
tion of  said  act,  or  will  such  lands  be  alienable  in  the  case 
of  each  allottee  in  five  years  after  the  issuance  of  patent 
to  him? 

"  2.  To  what  extent,  if  any,  is  the  right  of  alienation 
under  said  act  of  July  1,  1902,  aflFected  by  the  provisions 
of  the  act  of  April  21,  1904  (33  Stat,  189),  relative  to  the 
removal  of  restrictions  upon  alienation  from  all  citizens, 
and  the  act  of  April  26,  1906  (34  Stat,  137),  relative  to 
the  alienation  of  lands  allotted  to  full-blood  Indians?  " 

The  act  of  July  1,  1902  (32  Stat,  716),  providing  for 
the  allotment  of  the  lands  of  the  Cherokee  Nation,  contains 
the  following  provisions : 

"  Sec.  13.  Each  member  of  said  tribe  shall,  at  the  time 
of  the  selection  of  his  allotment,  designate  as  a  homestead 
out  of  said  allotment  land  equal  in  value  to  forty  acres  of 
the  average  allotable  lands  of  the  Cherokee  Nation,  as 
nearly  as  may  be,  which  shall  be  inalienable  during  the 
lifetime  of  the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  the  certificate  of  allotment.  Separate 
certificate  shall  issue  for  said  homestead.  During  the  time 
said  homestead  is  held  by  the  allottee  the  same  shall  be 
non-taxable  and  shall  not  be  liable  for  any  dekt  contracted 
by  the  owner  thereof  while  so  held  by  him. 

"  Sec.  14.  Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  encumbered,  taken,  or 
sold  to  secure  or  satisfy  any  debt  or  obligation,  or  be 
alienated  by  the  allottee  or  his  heirs,  before  the  expiration 
of  five  years  from  the  date  of  the  ratification  of  this  act 

"  Sec.  15.  All  lands  allotted  to  the  members  of  said  tribe. 
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except  such  land  as  is  set  aside  to  each  for  a  homestead  as 
herein  provided,  shall  be  alienable  in  five  years  after 
issuance  of  patent." 

The  Indian  appropriation  act  of  July  21,  1904  (33  Stat, 
189,  204),  provided: 

''  *  *  *  And  all  the  restrictions  upon  the  alienation  of 
lands  of  all  allottees  of  either  of  the  Five  Civilized  Tribes 
of  Indiahs  who  are  not  of  Indian  blood,  except  minors,  are, 
except  as  to  homesteads,  hereby  removed,  and  all  restric- 
tions upon  the  alienation  of  all  other  allottees  of  said 
tribes,  except  minors  and  except  as  to  homesteads,  may,  with 
the  approval  of  the  Secretary  of  the  Interior,  be  removed 
under  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  upon  application  to  the  United 
States  Indian  agent  at  the  Union  Agency  in  charge  of  the 
Five  Civilized  Tribes,  if  said  agent  is  satisfied  upon  a  full 
investigation  of  each  individual  case  that  such  removal  or 
restriction  is  for  the  best  interest  of  said  allottee." 

The  act  of  April  26,  1906  (34  Stat.,  137,  144),  providing 
for  the  final  disposition  of  the  affairs  of  the  Five  Civilized 
Tribes,  provides: 

^'Sec.  19.  That  no  full-blood  Indian  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek  or  Seminole  tribes  shall  have 
power  to  alienate,  sell,  dispose  of,  or  encumber  in  any  man- 
jier  any  of  the  lands  allotted  to  him  for  a  period  of  twenty- 
five  years  from  and  after  the  passage  and  approval  of  this 
act,  unless  such  restrictions  shall,  prior  to  the  expiration  of 
said  period,  be  removed  by  act  of  Congress;  and  for  all 
purposes  the  quantum  of  Indian  blood  possessed  by  any 
member  of  said  tribes  shall  be  determined  by  the  rolls  of 
citizens  of  said  tribes  approved  by  the  Secretary  of  the 
Interior:  Provided^  however^  That  such  full-blood  Indians 
of  any  of  said  tribes  may  lease  any  lands  other  than  home- 
steads for  more  than  one  year  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Interior : 
and  in  case  of  the  inability  of  any  full-blood  owner  of  a 
homestead,  on  account  of  infirmity  or  age,  to  work  or  farm 
his  homestead,  the  Secretary  of  the  Interior,  upon  proof  of 
.-.uch  inability,  may  authorize  the  leasing  of  such  homo- 
stead  under  such  rules  and  regulations.  *  *  *  " 
G05iK)— VOL  20— OS ::;) 
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1.  In  regard  to  your  first  inquiry,  I  think  the  clear  and 
specific  statements  in  section  15  of  the  act  of  July  1,  1902,. 
that  "  all  lands  allotted  to  the  members  of  said  tribe,  except 
such  land  as  is  set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  in  five  years  after  issuance  of 
patent,"  should  be  taken  as  making  definite  and  certain  the 
interpretation  to  be  given  the  negative  expression  in  the 
previous  section  that  such  lands  should  not,  among  other 
things  "  be  alienated  by  the  allottee  or  his  heirs  before  the 
expiration  of  five  years  from  the  date  of  the  ratification  of 
this  act."  As  the  purpose  of  the  five-year  i-estriction  upon 
alienation  presumably  was  to  keep  the  allottee  in  possession 
of  his  allotment  for  that  length  of  time,  so  that  he  might 
acquire  a  knowledge  of  its  value  and  uses  and  be  better 
fitted  to  dispose  of  it,  such  purpose  might  be  impaired  and 
perhaps  altogether  defeated  if  the  date  from  which  the 
restrictive  period  was  to  conmience  were  held  to  be  that  of 
the  ratification  of  the  act,  as  many  members  might  not 
have  received  their  allotments  until  long  after  the  ratifica- 
tion of  the  act  and  in  some  cases  not  until  after  the  expira- 
tion of  five  years  from  that  time.  It  will  be  observed  that 
by  section  13  the  time  when  homesteads  were  to  become 
alienable  was  fixed  at  "  not  exceeding  twenty -one  years 
from  the  date  of  the  certificate  of  allotment,"  upon  the  re- 
ceipt of  which  certificate  by  section  21  of  the  act  the  allot- 
tee became  entitled  to  be  put  in  possession  of  his  allotment. 

This  view,  it  will  be  observed,  satisfies  the  well-settled 
rule  "  that  every  part  of  a  statute  must  be  construed  in  con- 
nection with  the  whole,  so  as  to  make  all  the  parts  har- 
monize, if  possible,  and  give  meaning  to  each."  {^Market 
Co,  V.  Hoffman^  101  U.  S.,  116;  Sedgi^ack  on  State  and 
Const.  Law,  238;  Wilberforce's  Statute  Law,  111.) 

2.  Your  second  question  is  as  to  the  effect  of  the  pro- 
vision of  the  act  of  April  21,  1904,  in  regard  to  the  removal 
of  restrictions  upon  alienation  from  all  citizens  and  that  of 
the  act  of  April  26,  1906,  relative  to  alienation  by  full 
bloods  upon  the  right  of  alienation  under  the  act  of  July  1. 
1902. 

The  construction  of  the  statutes  referred  to  seems  per- 
fectly clear.     By  the  act  of  April  21,  1904,  all  the  restric- 
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tions  upon  the  alienation  of  lands  of  all  allottees  of  either 
of  the  Five  Civilized  Tribes  who  are  not  of  Indian  blood, 
except  minors,  are,  except  as  to  homesteads,  removed,  and 
all  restrictions  upon  the  alienation  of  all  other  allottees  of 
said  tribes,  except  minors  and  except  as  to  homesteads,  are 
authorized  to  be  removed  upon  certain  conditions.  The 
provision  of  this  act  authorizing  the  removal  of  restric- 
tions, as  well  as  the  original  five-year  restriction  as  to  sur- 
plus lands  and  the  twenty-one  year  restriction  as  to  homo- 
steads,  in  the  act  of  July  1,  1902,  were,  however,  super- 
seded as  to  full  bloods  by  the  provisions  of  section  19  of 
the  act  of  April  26,  1906,  which  forbids  full  bloods  to 
alienate,  sell,  dispose  of,  or  encumber  in  any  manner  any 
of  the  lands  allotted  to  them  for  a  period  of  twenty-five 
years  from  and  after  the  passage  and  approval  of  that  act, 
unless  such  restrictions  shall,  prior  to  the  expiration  of 
said  period,  be  removed  by  act  of  Congress,  with  the  pro- 
viso as  to  leasing. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Interior. 


DRAWBACK— SIRUP   MADE   FROM   SUfJAR  BROUGHT  FROM 
THE  PHILIPPINE  ISLANDS. 

Materials  brought  Into  the  United  States  from  the  Philippine 
Islands  on  which  duty  has  been  paid  under  the  Philippine  revenue 
act  of  March  8,  1902  (32  Stat,  54),  are  to  be  regarded  as  *Mm- 
ported  materials  "  within  the  meaning  of  the  drawback  provision 
(sec.  30)  of  the  tariff  act  of  July  24,  1897  (30  Stat,  211), 
although  not  brought  in  from  a  foreign  country. 

Drawback  should  be  allowed  under  se<'tion  30  of  the  tariff  act  of 
July  24,  1897  (30  Stat,  211),  upon  tlie  exportation  to  Europe  of 
sirup  manufactured  from  raw  sugar  which  was  brought  into  the 
United  States  from  the  Philippine  Islands  and  upon  which  duties 
were  paid  under  the  Philippine  revenue  act  of  March  8,  1902  (32 
Stat,  54). 

Although  most  of  the  definitions  of  the  words  "  import "  and  "  ex- 
port" refer  to  the  taking  of  goods  from  one  country  to  another, 
they  being  ordinarily  the  only  cases  In  which  import  or  export 
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duties  are  imposed,  these  words  may  be  also  used  in  reference  to 
the  taking  of  goods  from  one  part  of  a  country  to  another  or  from 
one  State  to  another. 

'i'he  word  "  Imiwrted,"  as  used  in  section  30  of  the  tariff  act  of  July 
24,  1807,  does  not  necessarily  imply  that  the  materials  in  which 
drawback  is  to  be  allowed  must  have  come  from  a  foreign  country 
in  a  technical  sense. 

'f'he  general  purpose  of  section  30  was  to  provide  that  whenever 
materials  are  brought  into  the  United  States  under  such  circum- 
stances that  they  are  subject  to  the  payment  of  duty  and  used 
here  in  the  manufacture  of  finished  articles,  upon  the  subseQuent 
exportation  of  such  manufactured  articles  to  a  foreign  country  a 
drawback  shall  be  allowed  upon  the  material  on  w^hich  dut.v 
has  been  paid. 

The  spirit  and  letter  of  section  30  are  broad  enough  to  include 
materials  brought  into  this  country  from  the  Philippine  Islands 
and  subjected  to  duty  as  coming  from  a  territory  which,  though 
not  a  foreign  country,  has  not  been  permanently  incorporated  into 
the  United  States,  and  has  been  temporarily  treated  by  Congress 
as  not  within  the  United  States  for  tariff  purposes. 

T-nder  the  special  legislation  relating  to  the  temporary  organization 
of  the  Philippine  Islands,  they  are  treated  as  territory  remaining, 
as  yet  outside  of  the  United  States,  in  a  tariff  sense,  for  the  pur- 
IK)8e  of  imposing  duties  on  articles  shipped  from  them  "  into  "  this 
country  analogous  to  those  Imposed  on  Imports  from  a  foreign 
country,  and  having  such  status  that  the  term  "  imports  "  can  be 
proi)erly  applied  to  merchandise  brought  from  them  into  the 
United  States. 

Department  of  Justice, 

Augvst  23, 1907. 

Sir  :  I  have. the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  2,  in  which,  in  order  to  determine  an  appli- 
cation that  has  been  made  to  your  Department  for  the 
allowance  of  drawback  on  the  exportation  to  Europe  of 
sirup  manufactured  from  raw  sugar  brought  from  the 
Philippine  Islands,  you  request  an  expression  of  my  opin- 
ion as  to  whether  "  drawback  may  be  allowed  on  the 
exportation  to  countries  other  than  the  Philippines  of 
ailiclcs  manufactured  in  this  country  from  materials 
brought  from  the  Philippine  Islands." 

The  following  statutory  provisions  are  material  to  the 
consideration  of  this  question : 

By  the  tariff  act  of  July  24,  1807  (30  Stat.,  151),  which 
prescribes  in  section  1  rates  of  duty  upon  various  "  articles 
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imported  from  foreign  countries/'  it  is  provided  in  section 
;^»0  '*  that  where  imported  materials  on  which  duties  have 
l^en  paid  are  used  in  the  manufacture  of  articles  manu- 
factured or  produced  in  the  United  States,  there  shall  bv5 
allowed  on  the  exportation  of  such  articles  a  drawback 
equal  in  amount  to  the  duties  paid  on  the  materials  used, 
less  one  per  centum  of  such  duties." 

By  the  act  of  March  8, 190*2,  temporarily  to  provide  reve- 
inie  for  the  Philippine  Islands  (32  Stat,  54),  it  is  provided 
that  the  tariff  law  enacted  in  1901  by  the  United  States 
Philippine  Commission  shall  remain  in  full  force  and 
effect,  and  that  there  shall  be  levied  '"  upon  all  articles 
coming  into  the  Philippine  Archipelago  from  the  United 
States  "  the  rates  of  duty  required  thereunder  upon  like 
urticles  imported  from  foreign  countries  into  the  archi- 
pelago (sec.  1) ;  that  "  there  shall  be  levied,  collected,  and 
paid  upon  all  articles  coming  into  the  United  States  from 
the  Philippine  Archipelago  seventy -five  per  centum  of  the 
rates  of  duty  which  are  required  to  be  levied,  collected,  and 
paid  upon  like  articles  imported  from  foreign  countries," 
less  any  duties  levied  and  paid  upon  their  shipment  from 
the  archipelago  (sec.  2) ;  that  said  duties  "  shall  be  held 
as  a  separate  fund  and  paid  into  the  treasury  of  the  Philip- 
pine Islands  "  (sec.  4) ;  that  all  articles  which  may  under 
existing  laws  and  regulations  be  exported  to  a  foreign 
country  with  benefit  of  drawback  "  may  also  be  shipped  to 
the  Philippine  Islands  with  like  privilege,"  and  "  where 
materials  on  which  duties  have  been  paid  have  been  used 
in  the  numufacture  of  articles  manufactured  or  produced 
in  the  United  States  there  shall  be  allowed  on  the  shipment 
of  said  articles  to  the  Philippine  Archipelago  a  drawback 
equal  in  amount  to  the  duties  paid  on  the  materials  used, 
less  one  per  centum  of  such  duties  "  (sec.  G)  ;  and  that  the 
provisions  of  the  customs  administrative  act  of  June  10, 
1890,  and  its  amendment,  "shall  apply  to  all  articles  com- 
ing into  the  United  States  from  the  Philippine  Archipel- 
ago "  (sec.  8). 

By  the  act  of  July  1, 1902,  temporarily  to  provide  for  the 
administration  of  civil  government  in  the  Philippine 
Islands,  it  is  provided,  in  section  84,  that  "  all  laws  relatinir 
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to  the  collection  and  protection  of  customs  duties ''  not  in- 
('onsistent  with  the  temporary  revenue  act  of  March  8, 
1902,  "  shall  applj^  in  the  case  of  *  *  *  goods  arriving 
from  said  Philippine  Islands  in  the  United  States."  (32 
Stat.,  691,  711.) 

By  the  Philippine  tariflf  revision  law  of  March  3,  1905 
(33  Stat.,  928),  prescribing  rates  of  duty  upon  articles  "  im- 
ported into  the  Philippine  Islands ''  and  products  of  the 
islands  '*  exported  therefrom,"  it  is  provided  that  the  rates 
levied  upon  products  of  the  Philippine  Islands  coming  into 
the  United  States  shall  be  less  ''  any  export  duty  "  levied 
upon  their  shipment  from  the  Philippine  Islands.  (Sees. 
2,  13.) 

Upon  consideration  of  these  various  statutes,  I  am  of 
opinion  that,  while  the  Philippine  revenue  act  of  1902  pre- 
scribing tariflf  duties  on  trade  with  the  Philippine  Islands 
does  not  in  itself  authorize  the  drawback  now  in  question, 
since  its  provision  in  reference  to  the  allowance  of  draw- 
back on  articles  nuinufactured  in  this  country  from  ma- 
terials brought  in  from  the  Philippine  Islands  applies  only 
where  such  articles  are  shipped  back  to  the  islands,  never- 
theless, as  this  act  does  not  exclude  such  manufactured 
articles  from  any  drawback  privilege  to  which  they  ma}' 
Ixj  otherwise  entitled,  the  materials  brought  in  from  the 
Philippine  Islands  on  which  duty  has  been  paid  under  the 
Philippine  i*evenue  act  are  to  bo  regarded  as  "  imported 
materials  "  within  the  meaning  of  section  30  of  the  tariflF 
act  of  1897,  although  not  brought  in  from  a  foreign  coun- 
try, and  therefore  that,  upon  the  subsequent  exportation 
to  a  foreign  countr^^  of  the  articles  manufactured  from  such 
materials,  drawback  should  be  allowed  in  accordance  with 
the  provisions  of  said  section. 

While,  under  section  1  of  the  act  of  1897,  duties  are  im- 
posed only  on  *'  articles  imported  from  foreign  countries," 
in  section  30  of  this  act  relating  to  drawbacks  on  "  imported 
materials  "  the  qualifying  phrase  in  reference  to  foreign 
countries  is  omitted,  and  there  is  instead  a  broad  and  un- 
qualified provision  that  drawbacks  should  be  allowed  on 
the  exportation  of  all  articles  manufactured  from  "  im- 
portiMl  materials  on  which  duties  have  boen  paid,"  the  Ian- 
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guage  of  this  section  containing  no  limitation  of  such  draw- 
hacks  to  materials  brought  in  from  foreign  countries,  which, 
unjjer  the  doctrine  of  De  Ltma  v.  Bidwell  (182  U.  S.,  1) 
and  Fourteen  Diamond  Rings  v.  United  States  (183  U.  S.. 
170),  would  technically  exclude  materials  brought  in  from 
the  Philippine  Islands,  unless  such  limitation  is  to  be  im- 
plied from  the  use  of  the  word  ''  imported  ''  in  connection 
with  such  materials  or  otherwise. 

Although  it  is  true  that  most  of  the  definitions  of  the 
words  "  import "  and  ''  export ''  to  be  found  in  adjudged 
cases  and  elsewhere  refer  to  the  taking  of  goods  from  one 
•country  to  another — this  being  ordinarily  the  only  case  in 
w^hich  import  or  export  duties  are  imposed — it  is  also  true 
that  these  words  may  be  used  in  reference  to  the  taking  of 
goods  from  one  part  of  a  country  to  another  {Barrett  v. 
Railway  Comyany^  2  Manning  &  Granger,  538,  543)  or 
from  one  State  to  another  {Dooley  v.  U,  /S.,  183  U.  S.,  151, 
153).  After  careful  consideration,  I  am  of  opinion  that 
the  word  '*  imported,"  as  used  in  section  30  of  the  act  of 
1807,  does  not  necessarily  imply  that  the  materials  on  which 
the  drawback  is  to  be  allowed  must  have  come  from  a  for- 
eign country  in  a  technical  sense,  but  that  the  general  pur- 
pose of  tliis  section  was  to  provide  that  whenever  materials 
are  brought  into  this  country  under  such  circumstances  that 
the}^  are  subject  to  the  payment  of  duty  and  used  here  in 
the  manufacture  of  finished  articles,  upon  the  subsequent 
exportation  of  such  manufactured  articles  to  a  foreign 
country  a  drawback  shall  be  allowed  upon  the  material 
upon  which  duty  has  been  so  paid,  the  evident  purpose  of 
Congress  being  to  encourage  domestic  manufactures  for  the 
purpose  of  export  trade  by  returning  on  the  exportation  of 
the  manufactured  articles  the  duties  originally  collected  on 
the  raw  material;  and  that,  in  the  light  of  this  purpose, 
both  the  spirit  and  the  letter  of  section  30  are  broad  enough 
to  include  materials  brought  into  this  country  from  the 
Philippine  Islands  and  subjected  to  duty  as  coming  from 
a  territory  which,  although  not  a  foreign  country,  has  not 
been  permanently  incorporated  into  the  United  States 
(Downs  V.  Bidwell,  182  U.  S.,  244;  Dorr  v.  United  States, 
105  U.  S.,  138,  143),  and  has  been  temporarily  treated  in 
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Congressional  legislation  as  not  within  the  United  States 
for  tariflF  purposes;  while  in  the  Philippine  revenue  act 
and  other  special  legislation  relating  to  the  tariff  on  tr^de 
with  the  Philippines  the  usual  phraseolog}'  of  the  tariff 
laws  imposing  a  duty  on  articles  "  imported "  into  the 
United  States  is  not  used,  although  products  of  the  Philip- 
pines shipped  into  the  United  States  are  referred  to  in  the 
act  of  March  3,  1905,  as  subject  to  an  "  export  duty  "  upon 
their  shipment ;  and  while  there  is  no  provision  in  any  of 
this  legislation  specifically  applying  to  the  Philippine 
Islands,  "  all  laws  affecting  imports  of  articles  *  *  * 
from  foreign  countrias,"  as  was  done  in  the  case  of  the 
Canal  Zone  by  the  act  of  March  2,  1905  (33  Stat.,  843), 
unless  the  provisions  of  tlie  act  of  July  1,  1902,- applying 
to  goods  arriving  from  the  Philippine  Islands — "  all  laws 
relating  to  the  collection  and  protection  of  custom  duties  " — 
is  to  be  so  regarded,  it  is  nevertheless  clear  that  imder  the 
special  legislation  relating  to  the  temporary  organization  of 
the  Philippine  Islands,  they  are  treated  as  territory  re- 
maining as  yet  outside  of  the  United  States  in  a  tariff 
sense  for  the  purpose  of  imposing  duties  on  articles  shipped 
from  them  "  into ''  the  United  States  analogous  to  those 
imposed  on  imports  from  a  foreign  country,  and  having 
such  status  that  the  term  "  imports  "  can  be  naturally  and 
properly  applied  to  merchandise  brought  from  them  into 
the  United  States,  a  view  which  is  supported  by  the  lan- 
guage used  in  the  opinion  of  the  court  in  Dowries  v.  Bidvell 
(182  U.  S.,  244,  287)  in  reference  to  the  Foraker  Act, 
which  imposed  duties  on  trade  between  Porto  Rico  and 
the  United  States  under  similar  conditions  to  -those  now 
existing  between  the  Philippine  Islands  and  the  United 
States,  in  which  it  was  said  that  *'  the  Foraker  Act  is 
constitutional  so  far  as  it  imposes  duties  upon  imports  from 
such  island." 

The  plain  inference  would  seem  to  be  that  as  Congress 
subjected  merchandise  shipped  from  the  Philippine  Islands 
to  the  United  States  to  a  customs  duty  differing  only  in 
amount  from  that  imposed  on  merchandise  from  foreign 
countries,  it  was  likewise  intended,  in  the  absence  of  any 
provision  indicating  a  contrary  intention,  that  such  mer- 
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chandise  should  in  consequence  receive  all  the  correspond- 
ing benefits  afforded  by  the  general  tariff  act  to  which  the 
Philippine  tariff  was  assimilated,  as  it  certainly  can  not  be 
inferred,  in  the  absence  of  any  language  expressly  requiring 
such  a  conclusion,  that  Congress  intended  to  impose  on  the 
products  of  the  Philippine  Islands  the  general  burden  of 
the  tariff  laws  and  at  the  same  time  deprive  such  products 
of  the  corresponding  benefits  thereunder. 

I  am  constrained  to  the  conclusion  that  no  construction 
of  this  legislation  should  be  adopted  which  would,  in  effect, 
penalize  the  Philippine  Islands  and  put  its  materials,  when 
shipped  to  the  United  States,  in  a  worse  position  in  the 
matter  of  drawbacks  than  materials  brought  from  any  for- 
eign country,  as,  for  example,  Spain,  unless  such  construc- 
tion is  required  by  the  plain  and  imperative  provision  of 
the  statutes,  such  construction,  however,  being,  in  my  judg- 
ment, on  the  contrary,  one  which  is  not  in  accordance  with 
the  plain  and  natural  meaning  of  the  words  used  in  the 
various  statutes  when  read  together  and  which  can  only  be 
arrived  at  by  giving  to  the  words  "  imported  materials  "  a 
narrow  and  restricted  meaning  in  conflict  with  the  evident 
purpose  of  the  act. 

While  it  is  true  that  when  the  act  of' 1897  was  passed 
there  was  no  territory  having  the  exact  present  status  of 
the  Philippine  Islands  or  other  unincorpoi'ated  territory 
of  the  United  States,  nevertheless,  as  it  is  well  settled  that 
n  tariff  law  is  "  made  for  the  future  "  and  will  be  held  to 
apply  to  a  class  of  goods  fairly  included  within  its  terms, 
although  such  goods  have  not  been  manufactured  at  the 
date  the  act  was  passed  {Newman  v.  Arthur^  109  U.  S.. 
132,  138;  Pickhardt  v.  Merritt,  132  U.  S.,  252,  257),  by 
analogy,  it  would  follow  that  its  benefits  should  equally 
apply  to  a  class  of  trade  fairly  coming  within  its  terms, 
although  not  in  existence  when  the  act  was  passed. 

Any  other  conclusion  would,  in  my  opinion,  sacrifice  the 
spirit  and  intent  of  the  Congressional  legislation  to  a 
strained  construction  of  the  letter,  although  it  is  well  set- 
tled that  if  the  letter  of  the  statute  conflicts  with  its  plain 
intent  the  latter  must  prevail.  {United  States  v.  Kirhy^ 
7  Wall.,  482;  Smythe  v.  Fiake,  23  Wall,  374,  380;   Carlwlr 
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V.  United  States^  IG  Wall.,  l-il,  153 ;  Ileydenfeldt  v.  Daney 
Gold  Comjymiy,  93  U.  S.,  G34,  G38;  Church  of  the  Holy 
Trinity  v.  United  States^  143  U.  S.,  457 ;  Lau  Ow  Beic  v. 
United  States^  144  U.  S.,  47,  59;  Hawaii  v.  Mankichi^  190 
U.  S.,  197,  212.)     In  Hawaii  v.  Mankichi  the  court  said : 

''  Without  going  back  to  the  famous  case  of  the  drawing 
of  blood  in  the  streets  of  Bologna,  the  books  are  full  of 
authorities  to  the  eflFect  that  the  intention  of  the  lawmak- 
ing power  will  prevail,  even  against  the  letter  of  the  statute, 
or,  as  tersely  expressed  by  Mr.  Justice  Swayne  in  Smythe 
V.  Fiske  (23  Wall.,  374,  380) ;  '  A  thing  may  be  within  the 
letter  of  a  statute  and  not  within  its  meaning,  and  within 
its  meaning,  though  not  within  its  letter.  The  intention 
of  the  lawmaker  is  the  law.'  A  parallel  expression  is 
found  in  the  opinion  of  Mr.  Chief  Justice  Thompson  of 
the  supreme  court  of  the  State  of  New  York  (subsequently 
Mr.  Justice  Thompson  of  this  court),  in  People  v.  Utica 
Ins,  Co,  (15  Johns.,  358,  387)  ;  '  A  thing  which  is  within  the 
intention  of  the  makers  of  a  statute  is  as  much  within  the 
.statute  as  if  it  were  within  the  letter;  and  a  thing  which 
is  within  the  letter  of  the  statute,  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers.'  *  *  * 
So  in  Heydenfeldt  v.  Daney  Gold^  etc.,  Co,  (93  U.  S.,  634, 
<)38),  it  was  said  by  Mr.  Justice  Davis:  '  If  a  literal  inter- 
pretation of  any  part  of  it  (a  statute)  would  operate 
unjustly,  or  lead  to  absurd  results,  or  be  contrary  to  the 
evident  meaning  of  the  act  taken  as  a  whole,  it  should  be 
rejected.' " 

An  instance  in  which  the  rule  has  been  laid  down  that  in 
applying  the  tariflF  laws  to  territory  acquired  by  the  treaty 
with  Spain  they  should  be  construed  in  harmony  with  their 
spirit,  even  if  not  with  their  letter,  will  be  found  in  24  Op., 
55,  in  which  the  opinion  was  expressed  by  Attorney- 
{ General  Knox  that  after  the  issuance  of  the  President's 
proclamation,  doing  awaj^  with  the  duty  imposed  by  the 
Foraker  Act  on  trade  between  Porto  Rico  and  the  United 
States,  while  Porto  Rico  did  not  become  teclinically  a  part 
of  the  United  States,  articles  of  Porto  Rican  origin  were 
still  to  be  regarded  as  products  of  the  United  States  within 
the  meaning  of  the  provision  of  the  tariff  act  of  1897,  allow- 
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ing  aiticles  ])rocluce(l  in  the  United  States  to  be  admitted 
fi-ee  of  duty  when  returned  without  having  advanced  in 
value  or  improved  in  condition. 

For  these  reasons,  as  the  raw  sugar  out  of  which  the 
j^irup  in  question  was  manufactured,  had  been  brought 
from  the  Philippine  Islands,and,  as  I  have  herein  assumed, 
the  duties  were  paid  thereon  under  the  Philippine  revenue 
act,  I  am  of  the  opinion  that  upon  the  subsequent  exporta- 
tion to  Europe  of  the  sirup  manufactured  therefrom  a 
drawback  should  be  allowed  on  such  materials  under  the 
provisions  of  section  30  of  the  tariff  act  of  1897, 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Skc'retaky  of  the  TrExVSitry. 


DEPUTY  (COLLECTORS  OF  INTERNAL  REVENUE— CLASSI- 
,       FIED  SER\'I('I':— APPOINTMENT. 

Deputy  eoUec-tors  of  internal  revenue  would  seem  to  be  officers  of  the 
United  States,  at  least  in  the  sense  that  they  are  subject  to  classi- 
fication under  the  civil-servlee  law ;  but  if  not  officers,  they  are 
employees  vt  the  United  States;  and,  considered  as  either,  the 
l*resident  has  tlie  right  to  include  them  in  the  competitive  classi- 
fied servicre. 

Deputy  collectors  of  internal  revenue  can  not  be  conslderecl  em- 
l»loyees  of  the  collector. 

<'ongress  may  place  any  restrictions  it  pleases  ui)on  the  employment, 
]iy  officers  of  the  I'nited  States,  of  any  kind  of  servants  to  assist 
them  in  the  discharge  of  their  duties. 

<'ongres8  undoubtedly  intended  that  the  provisions  of  the  civil-service 
law,  so  far  as  these  provided  for  the  organization  of  a  classified 
service,  should  be  extended  to  all  persons  engaged  in  the  legiti- 
mate civil  work  of  the  executive  branch  of  the  Government, 
whether  such  i>er8ons  were  or  were  not  technically  in  the  employ 
of  the  United  States. 

A  newly  appointed  collector  of  internal  revenue  has  a  legal  right, 
upon  taking  office,  to  drop  from  the  service  anj'  deputy  collector 
in  commission  and  to  ai)i)oint  deputies  of  his  own  selection,  in 
accordance  with  the  rules  of  the  Civil  Service  Commission. 

The  civil-senice  law  limits  the  i)ower  of  removal  in  no  re6i)ect 
except  for  the  single  act  of  failure  to  contribute  money  or  servic^'es 
to  a  political  party. 
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All   employee's   fitness,    oapaclty,   and   attention   to   his   duties   an» 
questions  of  disci-etion  and  Jud^nent,  to  be  determined  by  his 
superior  officers,  and  such  questions  are  beyond  the  jurisdiction  of 
any  court. 
The  niles  regulating  the  power  of  removal  may  be  repealed,  altered, 
or  aniendetl  at  tlie  pleasure  of  the  President.    They  have  merely 
the  force  of  an  Exe<*utive  ordet  and  do  not  give  the  employees 
within  the  classified  service  any  such  tenure  of  office  as  to  confer 
upon  them  a  proi^erty  right  in  the  office  or  place. 
A  vacancy  occurring  in  the  office  of  collector  of  internal  revenue  and 
the  appointment  of  a  successor,  would  seem  to  have  the  t»ffeit. 
under  section  3140,  Revlse<l  Statutes,  of  vacating  the  offices  of  the 
deputy  collectors. 
1 1  is  the  duty  of  the  newly  apix>inted  collector  to  fill  the  offices  thus 
vacated,  either  by  recommlssloning  the  deputies  in  service  by  an 
instrument   in   writing  given   under   his   hand,   or   by   selections 
either  from  the  eligible  register  or  by  transfer  from  other  jxisitlons 
in  the  classified  service,  the  precise  method  to  be  adopted  being 
within  the  administrative  discretion  of  the  collector. 
Section  3149,  Revised  Statutes,  seems  to  re<iuire  that  a  deputy  col- 
lector of  internal  revenue  should  be  appointed  by  the  collector  In 
commission,  by  an  instrument  in  writing  under  his  hand. 
There  Is  nothing  in  the  civil-service  law  which  in  any  way  interferes 
with  the  right  of  the  collector,  under  section  12  of  the  act  of  Feb- 
ruary 8,  1875   (18  Stat,  .'5()7),  to  reciuire  l)onds  of  his  deputies, 
payable  to  himself,  for  his  protection  against  their  neglect,  default, 
or  wrongdoing. 
The  recognition   in   a   Federal   statute  of  a   i)er8on   in   the  publit* 
employ  as  an  officer  of  the  Tnited  States  constitutes  such  i»ers(>n 
tm  officer. 

Department  of  Justice, 

Septemher  3, 1007. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  March  14,  1907,  transmitting  a  letter  from  the 
Commissioner   of   Internal   Revenue   and   asking   for   my 
opinion  in  regard  to  the  matters  discussed  in  that  letter. 

The  Commissioner  of  Internal  Revenue  first  questions  the 
authority  of  the  President,  under  existing  law,  to  place 
deputy  collectors  of  internal  revenue  in  the  competitive 
classified  service.  He  further  submits  three  questions, 
which  he  asks  to  have  answered.  Those  questions  are  as 
follows : 

"  First.  Has  a  newly  appointed  collector  of  internal 
revenue  the  right,  upon  taking  office,  to  drop  from  the  serv- 
ice any  deputy  collector  in  commission  and  appoint  deputy 
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collectors  of  his  own  selection  from  the  eligible  list  or  from 
those  in  the  classified  service?  If  not,  is  it  his  duty,  under 
the  law,  to  recommission  the  deputy  collectors  in  the  service* 
by  an  instrument  in  writing  given  under  his  hand  ?  Can 
there  be  a  legal  deputy  collector  unless  appointed  by  the 
<  ollector  in  commission  by  an  instrument  in  writing  under 
his  hand? 

"  Second.  If  compelled  to  retain  in  office  deputy  collectors 
liolding  under  his  predecessor,  has  the  collector  the  right  to 
require  of  these  officials  bonds  payable  to  himself,  to  pro- 
tect himself  against  their  neglect,  default,  or  wrongdoing? 

"  Third.  If  deputy  collectors  hold  under  a  new  collector 
by  virtue  of  their  being  in  office  when  he  assumes  the  duties 
of  his  position,  will  the  sureties  on  the  bond  of  the  collector 
be  liable  to  the  Government  for  the  default  of  the  deputy?" 

It  is  my  purpose  to  discuss,  first,  at  some  length  the  ques- 
tion  as  to  whether  the  President  may  legally  classify  deputy 
collectors  of  internal  revenue,  and  I  believe  that  in  the  dis- 
cussion of  that  question  the  other  points  in  regard  to  which 
the  Commissioner  is  in  doubt  may  be  cleared  up. 

Section  6  of  the  civil-service  act  provides  for  the  classifi- 
cation of  a  limited  number  of  persons  in  the  departmental 
service  at  Washington  and  in  certain  post-offices  and  cus- 
toms districts,  and  further  states  "  that  from  time  to  time 
said  Secretary  (of  the  Treasury),  the  Postmaster-General, 
and  each  of  the  heads  of  Departments  mentioned  in  the  one 
hundred  and  fifty-eighth  section  of  the  Revised  Statutes, 
and  each  head  of  an  office,  shall,  upon  the  direction  of  the 
President,  and  for  facilitating  the  execution  of  this  act,  re- 
spectively revise  any  then  existing  classification  or  arrange- 
ment of  those  in  their  respective  Departments  and  offices,  and 
shall,  for  the  purposes  of  the  examination  herein  provided 
for,  include  in  one  or  more  of  such  classes,  so  far  as  practi- 
cable, suhordinate  placen^  ctlerkn^  and  officers  in  the  p\ihlic 
ficrrice  pertaining  to  their  respective  Departments  not 
l>efore  classified  for  examination." 

Section  7  provides  that  the  following  three  classes  of  per- 
sons shall  not  be  required  to  be  classified,  namely:  (1) 
Officers  other  than  those  in  the  executive  branch  of  the 
-fTvice;  (2)  persons  employed  merely  as  laborers  or  work- 
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men,  and  (3)  persons  who  have  been  nominated  for  con- 
firmation by  the  Senate. 

It  needs  no  argument  to  show  that  deputy  collectors  of 
internal  revenue  are  not  included  in  any  one  of  the  three 
classes  mentioned  in  this  section.  These  express  exceptions 
exclude  all  others  in  accordance  with  the  recognized  rule  of 
statutory  construction.  We  are  not,  however,  obliged  to 
rely  solely  on  the  language  of  the  statute  in  determining 
the  intent  of  Congress  in  enacting  the  law.  The  report 
of  the  committee  submitting  the  civil-service  bill  to  the 
House  and  explaining  its  scope  contains  the  following: 

"But  the  subordinates  in  the  Executive  Departments, 
whose  duty  is  the  same  under  every  administration^ 
should  be  selected  with  sole  reference  to  their  character 
and  their  capacity  for  doing  the  public  work.  This  latter 
clause  includes  nearly  all  the  oast  numher  of  appointed 
officiala  who  carry  into  effect  the  orders  of  the  Execvtioe  or 
heads  of  Departments^  whether  in  Washington  or  else- 
where,'*'*    (Senate  Report  576,  1st  sess.  47th  Cong.) 

Senator  Hawley,  of  Connecticut,  chairman  of  the  com- 
mittee having  the  bill  in  charge,  in  presenting  the  measure 
to  the  Senate,  said : 

"  I  propose  to  show  that  we  have  a  reasonable,  simple, 
and  practical  bill,  open  to  no  constitutional  objection,  not 
in  any  sense  experimental,  based  upon  absolutely  con- 
clusive experience,  capable  of  being  easily  and  econom- 
ically executed,  that  will  vastly  improve  the  ichole  ciril 
.service  of  tlte  country!''* 

In  United  States  v.  Alger  (152  U.  S.,  884,  307),  the 
court  uses  the  following  language : 

"  If  the  meaning  of  that  act  were  doubtful,  its  practical 
construction  by  the  Navy  Department  would  be  entitled 
to  great  weight." 

See  also  Swift  v.  United  States  (105  U.  S.,  601,  695)  ; 
United  States  v.  Graham  (110  U.  S.,  219),  and  United 
States  V.  Tamier  (147  U.  S.,  661). 

In  applying  this  rule  to  the  question  immediately  under 
consideration  it  becomes  proper  to  consider  the  practical 
construction  given  to  the  civil-service  act  by  the  President 
and  the  Secretarv  of  the  Treasurv. 
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Under  the  civil-service  rules  promulgated  May  6,  1890, 
all  officers  and  employees  of  the  internal-revenue  service 
were  classified,  and  deputy  collectors  were  put  in  the  com- 
petitive class.  On  July  27,  1897,  certain  deputy  collectors 
(182  in  number)  were  withdrawn  from  the  competitive 
class  and  made  subject  only  to  a  pass  examination  to  be 
prescribed  by  the  Secretary  of  the  Treasury.  In  Septem- 
ber, 1897,  it  was  urged  by  Collector  Brady,  of  Richmond^ 
Va.,  that  deputy  collectors  could  not  be  placed  in  the  clas- 
sified service,  but  his  contention  was  not  sustained  by  the 
Treasury  Department.  On  May  29,  1899,  the  President 
removed  all  deputy  collectors  from  the  competitive  class, 
retaining  them,  however,  in  the  classified  service  and  mak- 
ing them  subject  to  a  pass  examination.  On  November  7» 
1906,  they  were  again,  by  Executive  order,  placed  in  the 
competitive  class. 

The  President  and  the  Treasury  Department  have,  then^ 
uniformly  proceeded  upon  the  assumption  that  deputy 
collectors  of  internal  revenue  were  classified,  and  under  the 
rule  laid  down  in  United  States  v.  Alger ^  supra^  this 
practical  construction  is  entitled  to  consideration  if  the  case 
be  doubtful. 

In  an  opinion  rendered  to  the  Secretary  of  War,  my 
predecessor,  Attorney-General  Moody,  said : 

"  I  think  it  a  mistake  to  suppose  that,  in  order  to  bring 
such  appointments  w^ithin  the  purview  of  the  general  law, 
[civil-service  law]  it  would  be  necessary  to  state  specifically 
in  the  act  authorizing  them,  that  they  are  to  be  made  as  thus 
prescribed,  or  as  provided  by  law,  or  that  such  idea  be 
expressed  in  any  form.  On  the  contrary,  I  think  that  in 
order  to  exempt  such  appointments  from  the  operation 
of  the  general  law,  a  specific  exemption  therefrom  would 
be  required."    (25  Op.,  341,  343.) 

It  seems  clear,  then,  (1)  that  the  language  of  the  third 
clause  of  section  6  of  the  civil-service  act  is  apparently 
broad  enough  tp  include  deputy  collectors;  (2)  that  they 
are  not  among  the  classes  specifically  excluded  from  clas- 
sification under  section  7  of  the  act;  (3)  that  the  intent  of 
Congress,  as  evidenced  by  the  reports  of  the  committee 
having  charge  of  the  civil-service  bill,  seems  to  be  to  include 
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all  subordinate  places  in  the  executive  civil  service  of  tlie 
country;  (A)  that  administrative  officers  have  uniformly 
regarded  deputy  collectors  of  internal  revenue  as  classi- 
Rable;  and  (5)  that  in  order  to  except  any  appointees  from 
the  purview  of  the  civil-service  act  such  exclusion  should 
specifically  and  clearly  be  so  stated. 

Any  doubt  that  may  exist  as  to  the  propriety  of  the 
classification  of  deputy  collectors  of  internal  revenue  must 
arise  from  uncertainty  as  to  their  legal  status.  It  is  obvi- 
ous that  a  deputy  collector  must  be  either  {a)  an  officer 
of  the  United  States,  (6)  an  employee  of  the  United 
States,  or  (r)  an  employee  of  the  collector  appointing  him. 
It  is,  in  my  judgment,  immaterial  to  which  one  of  the 
three  classes  deputy  collectors  are  held  to  belong,  so  far 
as  the  right  of  the  President  to  classify  them  is  concerned. 

( 1 )   Are  deputy  collectors  officers  of  the  United  States  ? 

Deputy  collectors  of  internal  revenue  were  authorized  by 
the  act  of  July  1,  1862  (12  Stat,  434),  to  provide  internal 
revenue  to  support  the  Government,  etc.  This  provision 
was  reenacted  in  the  acts  of  June  30,  1864  (13  Stat.,  225), 
and  February  8,  1875  (18  Stat.,  309),  and  was  carried  into 
the  Revised  Statutes  as  section  3148.  Up  to  that  time  the 
law  provided  that  deputy  collectors  should  be  compensated 
for  their  services  by  the  collector  himself.  In  1879,  how- 
ever, an  important  amendment  was  enacted  (20  Stat.,  329), 
and  instead  of  being  paid  by  the  collector,  as  was  formerly 
the  case,  they  were  "  to  be  compensated  for  their  services  by 
such  allowances  as  should  be  made  by  the  Secretary  of  the 
Treasury  upon  the  recommendation  of  the  Commissioner  of 
Internal  Revenue." 

The  existing  law  is  as  follows : 

"  Sec.  12.  That  each  collector  of  internal  revenue  shall 
l)e  authorized  to  appoint,  by  an  instrument  in  Writing  under 
his  hand,  as  many  deputies  as  he  may  think  proper,  to  bo 
compensated  for  their  services  by  such  allowances  as  shall 
1k>  made  by  the  Secretary  of  the  Treasury,  upon  the  recom- 
mendation of  the  Commissioner  of  Internal  Revenue.  *  *  * 
And  the  collector  shall  have  power  to  revoke  the  appoint- 
iiKMit  of  any  such  deputy,  giving  such  notice  thereof  as  the 
(Commissioner  of  Internal  Revenue  may  prescribe,  and  to 
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require  and  accept  bonds  or  other  securities  from  any 
deputy;  *  *  *  but  each  collector  shall,  in  every  respect, 
l3e  responsible,  both  to  the  United  States  and  to  individuals, 
as  the  case  may  be,  for  all  moneys  collected,  and  for  every 
act  done  or  neglected  to  be  done,  by  any  of  his  deputies 
while  acting  as  such/'  (Act  of  February  8,  1875,  as 
amended  March  1,  1879,  20  Stat.,  329.) 

A  deputy  collector  of  internal  revenue,  whose  official 
duties  are  prescribed  by  law  and  whose  compensation  is 
paid  by  the  United  States,  would  seem  to  be  "  an  officer  of 
the  United  States.^'  {United  States  v.  IlartweM,  G  Wall., 
385.) 

This  contention  seems  strengthened  by  reference  to  the 
following  statutes  : 

The  act  of  March  3,  1885  (23  Stat.,  404),  provides: 

"  *  *  *  And  no  collector  in  any  district  shall  recom- 
mend, nor  shall  there  be  appointed  or  T^ommissioned,  more 
deputy  collectors,  storekeepers,  storekeepers  and  gangers, 
gangers,  inspectors,  or  other  ofjicerH^  or  allowed  to  remain  in 
commission  more  of  any  of  i^aid  officenns  at  any  one  time, 
than  fifteen  per  centum  in  excess  of  the  number  actually 
tmgaged  in  performing  duty  at  the  time  and  indispeuMibly 
necessary  to  the  performance  of  said  duty.*' 

By  the  act  of  July  11,  1888  (25  Stat.,  272),  it  is  provided 
that— 

'*  *  *  *  the  number  of  deputy  collectors,  gangers, 
storekeepers,  and  clerks  employed  in  the  collection  of  inter- 
nal revenue  shall  not  be  increased,  nor  shall  the  salary  of 
said  o-fficers  and  employees  be  increased  beyond  the  salaries 
paid  during  the  last  fiscal  year,  exclusive  of  the  number 
employed  under  the  said  act  defining  butter,  and  so  forth.'' 

It  is  well  settled  that  the  recognition  of  an  association  as 
an  existing  corporation  in  a  statute  constitutes  such  asso- 
ciation a  corporation  de  jure  as  well  as  de  facto.  {Koch  v. 
The  N.  A.  Railwaij  Co,,  75  Md.,  222;  Society  for  the 
Propagation  of  the  Gospel  in  Foreign  Parts  v.  The  Town  of 
Pawlet,  4  Pet.,  480,  501;  Morawetz  on  Corporations.  2d 
ed.,  sec.  20,  and  authorities  there  cited.) 

A  fortiori  it  would  seem  to  be  clear  that  the  recognition 
in  a  Federal  statute  of  a  person  in  the  public  employ  as  an 
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officer  of  the  United  States  constitutes  the  person  such 
officer. 

It  is,  however,  urged  that  deputy  collectors  of  internal 
revenue  can  not  be  officers  of  the  United  States,  because,  if 
they  are  officers,  then,  under  Article  II,  section  2,  clause. 2^ 
of  the  Constitution,  their  appointment  under  the  present 
method  would  be  unconstitutional  under  the  decision  in 
United  States  v.  Germame  (99  U.  S.,  508). 

If  it  be  assumed,  argument!  gratia,  that  the  method  of 
their  appointment  would  be  unconstitutional  if  they  are 
officers,  it  does  not  seem  that  this  fact  constitutes  any  bar 
to  their  classification,  so  long  as  they  continue  to  be  recog- 
nized as  officers  de  facto. 

In  the  case  of  In  re  Ah  Lee  (5  Fed,,  899,  907)  the  court 
uses  this  language : 

"A  person  actually  in  office  by  color  of  right  or  title — not 
a  mere  usurper  or  intruder — although  not  legally  appointed 
or  elected  thereto,  or  qualified  to  hold  the  same,  is  still  an 
officer  de  facto,  or  in  fact,  and,  as  a  matter  of  public  conven- 
ience and  utility,  his  acts,  while  so  in  office,  are  held  valid 
and  binding  as  to  third  persons.'' 

See  also  Cocke  v.  Ilahey  (16  Pet.,  71) ;  Ilussey  v.  Smith 
(99  U.  S.,  20)  ;  McDoireJl  v.  United  States  (159  U.  S.,  590)  ; 
and  Ex  parte  Ward  (173  U.  S.,  452). 

It  is  not  necessary  at  this  time  to  consider  whether  the 
President  could  properly  permit  officers  unconstitutionally 
appointed  to  discharge  public  dtities  and  receive  pay  from 
public  funds.  If  he  does  this  in  fact,  whether  properly  or 
improperly,  he  certainly  can  with  propriety  treat  such 
officers  de  facto  as  subject  to  classification.  It  would  indeed 
place  him  in  a  wholly  untenable  i)osition  to  maintain  that 
the  constitutionality  of  the  ai)pointment  of  these  officers 
was  insufficient  to  authorize  their  classification,  but  suffi- 
cient to  permit  their  n^ceiving  pay,  collecting  taxes,  seizing 
property,  enforcing  the  laws  of  the  United  States,  and  suf- 
fering criminal  consequences  for  delinquencies  in  such 
enforcement. 

My  attention  has  been  further  invited  to  the  fact  that  the 
Court  of  Claims  has  said,  obiter^  that  "  Herndon  (deputy 
collector  of  internal  revenue)   was  not  an  officer.*"     (Lan- 
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dram  v.  United  States^  16  Ct.  Cls.,  85.)  But  it  is  to  be* 
noted  that  Herndon  was  employed  prior  to  the  act  of  Marcli 
1,  1879,  supra. 

It  is  further  urged  that  a  deputy  collector  differs  in  two 
respects  from  the  clerk  to  the  Assistant  Treasurer  men- 
tioned in  United  States  v.  JJartweU^  swpra^  since  the  latter's 
"  compensation  was  fixed  by  law,"  and  "  vacating  the  office 
of  his  superior  would  not  have  affected  the  tenure  of  liis 
place." 

With  respect  to  this  it  is  to  be  observed  that  it  applies  3'et 
more  clearly  to  deputy  marshals  than  to  deputy  collectors. 
Yet  every  deputy  marshal  is  required  by  law  to  take  an  oath 
to  ''  in  all  things  well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  office  of  deputy  Unite<l 
States  marshal  of  the  district  of during  my  contin- 
uance in  said  office."  And  it  has  been  decided  that  a  deputy 
marshal  in  protecting  from  violence  onfe  of  the  justices  of 
the  Supreme  Court  while  traveling  from  his  residence  to 
the  circuit  court  which  he  was  to  attend  "  acted  in  dis- 
charge of  his  duty  as  an  ofpcer  of  the  United  States^  {In 
reNeagU,\Zb\J,^.,l.) 

It  seems,  therefore,  clear  upon  the  decided  weight  of  rea- 
son and  authority  that  deputy  collectors  of  internal  revenue 
are  officers  of  the  United  States,  at  least  in  the  sense 
that  they  are  subject  to  classification  as  such  under  the  pro- 
visions of  tlie  civil-service  law.  I  do  not,  however,  consider 
it  necessary  to  determine  positively  this  question,  for  I 
think  that  it  is  clear  if  not  officers  they  are  employees 
of  the  United  States,  and  if  they  are  either  there  can  be  no 
question  of  the  President's  right  to  include  them  in  the 
classified  service. 

(2)  Are  deputy  collectors,  if  not  officers,  employees  of 
the  United  States? 

In  Landram  v.  United  States  (16  Ct.  Cls;,  74,  85)  the 
court  said : 

"'At  the  last  term  of  court  we  held  that  Herndon,  while 
acting  as  deputy  collector,  was  not  an  employee  in  a  sense 
of  making  a  privity  of  contract  between  him  and  the  Gov- 
ernment. But  it  does  not  necessarily  follow  that  he  was  not 
a  person  in  a  branch  of  the  public  service.    He  was  empow- 
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i»red  with  ''  the  like  aiitliority  in  every  respect  to  collect  the 
taxes  levied  or  assessed  within  the  portion  of  the  district 
assigned  to  him  which  is  by  law  vested  in  the  collector 
liimstOf/'     (R.S.,3148.) 

The  court  then  enumerates  the  extensive  powei-s  of 
deputy  coHectors  under  Revised  Statutes,  3173,  3174,  3175. 
3176,  3183,  3188,  3100,  and  3196,  and  proceeds: 

"  It  can  not  be  maintained  that  a  person  charged  with 
such  extensive  powers  was  not  in  public  employment,  al- 
though not  employed  directly  by  the  United  States,  and 
was  not  in  a  branch  of  the  public  service." 

In  the  Twenty  Per  Cent  cases  (first  decision),  13  Wall., 
r)(>8,  576,  the  court  said : 

"  Many  persons  not  employed  as  clerks  or  messengers  of 
a  Department,  are  in  the  public  service  by  virtue  of  an 
employment  by  the  head  of  the  Department  or  by  the  head 
of  some  bureau  of  the  Department  authorized  by  law  to 
nuike  such  contracts,  and  such  persons  are  as  much  in  the 
civil  service  within  the  meaning  of  the  joint  resolution  as 
the  clerks  and  messengers  employed  in  the  rooms  of  the 
Department  building." 

In  the  second  decision.  Twenty  Per  Cent  cases  (20  Wall., 
179,  185),  it  is  said  that— 

w*  ♦  *  *  persons  so  employed  here  are  properly  to  be 
regarded  as  employees  in  the  civil  service  of  the  United 
States  within  the  true  intent  and  meaning  of  that  phrase 
as  there  used,  if  they  were  employed  by  the  head  of  the 
Department,  or  of  the  bureau  or  any  division  of  the  Depart- 
ment, charged  with  that  duty  and  authorized  to  make  such 
ccmtracts  and  fix  the  compensation  of  the  person  or  persons 
employed,  even  though  the  particular  employment  may  not 
be  designated  in  an  apj)ropriation  act." 

In  the  case  of  John  E,  Foley  (3  Comp.  Dec,  648,  653), 
it  is  said : 

"  Under  the  act  to  regulate  and  improve  the  civil  service 
of  the  United  States  of  January  16,  1883  (22  Stat.,  403). 
the  power  of  the  President  to  designate  those  who  are 
to  be  included  in  the  classified  service  is  not  limited  to 
officers  of  the  United  States  in  the  constitutional  sense  of 
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the  word  '  officer/  He  may  also  include  those  holding 
places  or  employments  in  the  public  service." 

See  also  5  Comp.  Dec,  650.  and  section  (>  of  the  civil- 
service  act. 

Applying  the  quotations  from  these  opinions  and  deci- 
sions to  the  question  under  consideration,  I  conclude*' that 
if  it  be  held  that  deputy  collectors  of  internal  revenue  are 
not  officers  of  the  United  States,  they  are  certainly  em- 
ployees of  the  United  States  in  every  sense  that  is  needed 
to  justify  their  classification  under  the  civil-service  law. 

(3)  Can  deputy  collectors  of  internal  revenue  be  con- 
sidered employees  of  the  collector;  and  if  so,  does  this  fact 
j)revent  their  classification  ? 

From  what  I  have  already  said  it  is  obvious  that  the  first 
of  these  questions  should  be  answered  in  the  negative. 
Prior  to  the  act  of  1879  deputy  collectors  were  undoubtedly 
employees  of  the  collector  in  the  sense  that  he  alone  was 
responsible  for  the  payment  of  their  compensation,  the 
amount  of  which  depended  upon  the  terms  of  the  contract 
of  employment  made  by  him  with  each  one  of  them.  Even 
before  this  change  in  the  law,  however,  the  court  held  that 
they  were  in  the  public  service.  {Landram  v.  Ignited  States, 
mipra.) 

Assuming,  however,  argumenti  gratia^  that  they  can  b(» 
considered  as  employed  by  the  collectors  and  not  by  the 
United  States,  does  this  assumed  fact  present  any  obstacle 
to  their  classification  under  the  civil-service  law?  It  seems 
clear  that  it  does  not.  It  can  not  be  seriously  denied  that 
Congress  may  put  any  restrictions  it  pleases  upon  the  em- 
ployment by  officers  of  the  United  States  of  any  kind  of 
servants  to  assist  them  in  the  discharge  of  their  public 
duties.  For  example,  by  the  act  of  1825,  relating  to  the 
post-office,  contractors  employed  to  carry  the  mails  were 
forbidden  to  employ  other  than  free  white  persons  for  this 
purpose.  This  was  clearly  a  valid  provision.  {United 
States  V.  Belew,  24  Fed.  Cas.,  1080.)  This  discretionary 
power  may  be  delegated  to  the  President,  or  even  to  some 
inferior  officer,  if  Congress  sees  fit.  Indeed,  it  may  be 
(juestioned  whether,  in  the  absence  of  any  statutory  pro- 
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vision,  the  President  niotu  jrroprio  as  a  part  of  his  consti 
tutional  duty  to  "  take  care  that  the  laws  be  faithfully 
executed,"  would  not  have  the  right  to  prescribe  any  rea- 
sonable regulations  of  this  character  looking  to  that  end. 
It  is  not,  however,  necessary  to  determine  this  question  here. 
The  ^ivil-service  law,  which  was  approved  January  KJ, 
1883,  aupra^  repealed  or  nullified  by  implication  any  incon- 
sistent provision  in  the  acts  of  1878  or  1879  relating  to  the 
Internal  Revenue  Bureau,  so  that  if  there  be  any  repug- 
nancy between  these  acts  (which  I  do  not  think  there  is) 
this  fact  has  no  weight  in  the  question  under  discussion. 
By  section  6,  as  above  quoted,  the  several  "  clerks  and  per- 
sons employed  by  the  collector,  naval  officer,"  etc.,  in  eacli 
customs  district,  and  also  "  persons  being  in  the  publico 
service  at  their  respective  offices "  were  made  subject  to 
classification.  So  "  clerks  and  persons  employed "  (by 
whom  is  not  stated)  "  or  in  the  public  service,  at  each  post- 
office,  or  under  any  postmaster "  are  likewise  subject  to 
classification.  Finally  the  Cabinet  officers  and  '*each  head 
of  an  office  "  (not,  be  it  noted,  of  a  Department,  bureau,  or 
even  division)  is  required  under  the  direction  of  the  Presi- 
dent to  revise  any  existing  arrangement  *'  of  those  in  their 
respective  Departments  and  offices "  so  as  to  effect  the 
classification  of  "  subordinate  places,  clerks,  and  officers  in 
the  public  service  "  not  previously  classified. 

It  can  hardly  admit  of  doubt  that  a  collector  of  internal 
revenue  is  a  "  head  of  an  office  "  under  the  provisions  of  the 
section  last  (quoted,  and  that  his  deputies,  even  if  they  be 
not  officers  or  employees  of  the  United  States,  nevertheless 
hold  "  subordinate  places  "  in  his  office,  and  may  be  classi- 
fied, if  employed  by  him,  just  as  persons  employed  by  col- 
lectors of  customs  or  naval  officers,  or  by  anybody  at  post- 
offices,  or  under  postmasters,  must  be  classified  in  cases 
mentioned  in  the  first  and  second  clauses  of  section  6.  In 
other  words,  I  think  that  Congress  undoubtedly  intended 
that  the  provisions  of  the  civil -service  law,  so  far  as  these 
provided  for  the  organization  of  a  classified  service,  should 
l^e  extended  to  all  persons  engaged  in  the  legitimate  civil 
work  of  the  executive  branch  of  the  Government,  whether 
!-uch  persons  were  or  were  not  technically  in  the  employ  of 
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the  United  States.  It  seems,  tlierefore,  that  there  can  be 
no  question  as  to  the  right  of  the  President  to  include 
deputy  collectors  of  internal  revenue  in  the  competitive 
classified  service. 

Answering  his  interrogatories  categorically,  I  beg  to  ad- 
vise you  that  a  newly  appointed  collector  of  internal  reve- 
nue has  a  legal  right  upon  taking  office  to  drop  from  the 
j^rvice  any  deputy  collector  in  commission,  and  to  appoint 
<leputies  of  his  own  selection,  in  accordance  with  the  rules 
of  the  Civil  Service  Commission.  The  civil-service  law 
limits  the  power  of  removal  in  no  respect  except  for*  the 
single  act  of  failure  to  contribute  money  or  services  to  a 
political  party.  (Civil-service  act,  section  13.)  An  em- 
ployee's fitness,  capacity,  and  attention  to  his  duties  are 
questions  of  discretion  and  judgment  to  be  determined  by 
his  superior  officers.  Such  questions  are  beyond  the  power 
of  any  court.     ( Tatjlor  v.  Taft,  203  U.  S.,  461.) 

The  rules  regulating  the  power  of  removal  were  made  by 
tlie  President,  and  may  be  repealed,  altered,  or  amended  at 
his  pleasure.  They  have  merely  the  force  of  an  Executive 
iirder,  and  do  not  give  to  the  employees  within  the  classified 
service  any  such  tenure  of  office  as  to  confer  upon  them  a 
property  right  in  the  office  or  place.  {Morgan  v.  Nunn,  84 
Fed.,  551.) 

Under  section  3149,  Revised  Statutes,  it  would  appear 
that  a  vacancy  occurring  in  the  office  of  a  collector,  and  the 
appointment  of  a  successor,  has  the  effect  of  vacating  the 
offices  of  the  deputy  collectors.  That  being  so,  it  is  the 
duty  of  the  newly  appointed  collector,  under  the  law,  to  fill 
these  offices  in  accordance  with  the  civil-service  rules,  either 
by  recommissioning  the  deputies  in  service  by  an  instrumeni 
in  writing  given  under  his  hand,  or  by  selections  either 
from  the  eligible  register  or  by  transfer  from  other  posi- 
tions in  the  classified  service.  The  precise  method  to  be 
adopted  is  one  for  administrative  determination.  Section 
3149,  Revised  Statutes,  seems  to  require  that  a  deputy  col- 
lector should  be  appointed  by  the  collector  in  commission 
by  an  instrument  in  writing  under  his  hand. 

Answering  the  second  question  propounded  by  the  Com- 
missioner of  Internal  Revenue,  I  beg  to  inform  you  that 
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there  is  nothing  in  the  civil-service  law  which  in  any  way 
interferes  with  the  right  of  the  collector  to  require  of  his 
deputies  bonds  payable  to  himself,  to  protect  him  against 
their  neglect,  default,  or  wrongdoing.  The  collector  may, 
therefore,  continue  to  require  bonds  in  accordance  with  the 
provisions  of  section  12  of  the  act  of  February  8,  1875. 

My  answer  to  the  first  question  propounded  makes  it 
unnecessary  to  answer  the  third. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 
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Citizens  of  Panama  who  were  residents  of  the  Canal  Zone  at  the 
time  of  the  treaty  between  the  United  States  and  Panama,  and 
who  have  not  taken  any  affirmative  action  to  retain  citizenship  in 
that  Republic,  owe  allegiance  to  the  United  States  and  are  en- 
titled to  passports. 

Section  407G,  Revised  Statutes,  which  provides  that  no  passport  shall 
l)e  granted  or  Issued  to  any  other  persons  than  those  owing  alle- 
giance to  the  United  States,  means  i)ermanent  allegiance,  and  not 
the  temi)orary  allegiance  owing  from  a  resident. 
•.The  sovereignty  of  the  Canal  Zone  Is  not  an  open  or  doubtful  ques- 
tion. 

The  words  "sovereign  rights."  "within  the  Zone,"  In  Article  III  of 
the  treaty  of  November  18,  IS)03,  with  Panama  (33  Stat,  2234), 
mean,  among  other  things,  the  right  to  the  allegiance  of  the  Zone's 
I>eople. 

It  Is  well  settled  that  in  cases  of  acquisition  of  Inhabited  territory, 
the  acquiring  sovereign  becomes  entitled  to  the  allegiance  of  the 
Inhabitants  unless  there  is  something  in  the  treaty  or  act  of  cession 
providing  otherwise. 

Department  of  Justice, 

September  7, 1907. 
Sir:  I  have  your  request  for  an  opinion,  as  follows: 
"  I  have  the  honor  to  inclose  herewith  a  copy  of  a  dis- 
patch from  the  American  legation  to  Guatemala  and  Hon- 
duras, submitting  the  passport  application  of  one  Henrique 
S.  Ruata,  a  native  of  the  district  now  included  in  the 
Panama  Canal  Zone.     I  also  inclose  a  memorandum  in  the 
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matter,  prepared  in  the  office  of  the  Solicitor  for  this  De- 
partment. 

''  I  beg  to  request  your  consideration  of  the  case  and  an 
expression  of  your  opinion  as  to  whether  or  not  the  Secre- 
tary of  State  is  authorized  to  issue  a  passport  to  the  appli- 
cant." 

In  the  absence  of  anything  in  your  letter  or  accompany- 
ing papers  indicating  the  contrary,  I  assume,  as  does  the 
Solicitor  for  your  Department,  that  the  Mr.  Ruata  in  ques- 
tion was  a  citizen  of  Panama  and  a  resident  of  the  Canal 
Zone  at  the  time  of  the  making  of  the  canal  treaty  between 
the  United  States  and  Panama;  and  I  shall  further  assume 
he  has  not  taken  any  affirmative  action  to  retain  citizenship 
in  the  Republic  of  Panama,  since  lie  is  applying  for  a  pass- 
port from  our  Government. 

The  recent  legislation  of  the  United  States  provides  that : 

"  No  passport  shall  be  granted  or  issued  to  or  verified  for 
any  other  persons  than  those  owing  allegiance,  whether  citi- 
zens or  not,  to  the  United  States.''     [32  Stat.,  386.] 

I  agree  with  the  Solicitor  that  i>ermanent  allegiance,  and 
not  temporary  allegiance  owing  from  a  resident,  is  meant 
by  the  statute. 

In  my  opinion  the  sovereignty  over  the  Canal  Zone  is 
not  an  open  or  doubtful  question. 

Article  3  of  the  treaty  transfers  to  the  United  States, 
not  the  sovereignty  by  that  term,  but  "  all  the  rights,  power 
and  authority  "  within  the  Zone  that  it  would  have  if  sov- 
ereign, "  to  the  entire  exclusion  of  the  exercise  by  the 
Republic  of  Panama  of  any  such  sovereign  rights,  power 
or  authority.^' 

The  omission  to  use  words  expressly  passing  sovereignty 
was  dictated  by  reasons  of  public  policy,  I  assume;  but 
whatever  the  reason  the  treaty  gives  the  substance  of  sov- 
ereignty, and  instead  of  containing  a  mere  declaration 
transferring  the  sovereignty,  descends  to  the  particulars 
'"  all  the  rights,  power,  and  authority  "  that  belong  to  sov- 
ereignty, and  negatives  any  such  ''sovereign  rights,  power, 
or  authority  "  in  the  former  sovereign. 

The  "  rights  ''  so  transferred  are  to  be  enjoyed  (article  2) 
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•*  in  perpetuitj',"  and  no  exception  is  made  of  any  persons 
or  things  in  the  Zone. 

I  am  unable  to  perceive  that  this  language  is  obscure  or 
ambiguous  or  that  we  are  warranted  in  resorting  to  any 
construction  of  it  except  by  the  first  rule  of  construction — 
that  plain  and  sensible  words  should  be  taken  to  mean 
what  they  say.  The  words  "  sovereign  rights  "  "  within  the 
Zone  "  mean,  among  other  things,  the  right  to  the  allegiance 
of  the  Zone's  people. 

According  to  international  law,  with  which  American 
practice  in  framing  treaties  and  dealing  with  inhabitants 
of  such  territory  has  been  consistent,  it  is  well  settled  that 
in  cases  of  acquisition  of  inhabited  territory  the  acquiring 
sovereign  becomes  entitled  to  the  allegiance  of  the  inhab- 
itants, unless  there  is  something  in  the  treaty  or  act  of 
cession  providing  otherwise;  as,  for  example,  that  the 
inhabitants  may  elect  to  retain  their  old  citizenship. 
(Hall's  International  Law,  4th  ed.,  p.  594.) 

In  m}^  opinion,  therefore,  the  United  States  has  acquired 
the  right  to  the  allegiance  of  Mr.  Ruata,  and  he  has  ac- 
quired the  corresponding  right  to  be  protected  by  them  and 
to  the  means  of  obtaining  their  protection,  including  pass- 
ports. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  State. 


ATTORNEY-GENERAL— OPI NIOX—GERONIMO  GARCIA— 
IMMIGRATION. 

The  Attorney-General  can  not  properly  review  a  record  and  memo- 
randum submitted,  and  render  his  opinion,  based  upon  facts 
deduced  therefrom,  as  to  the  correctness  of  a  proposed  action  of 
the  Secretary  of  Commerce  and  Labor  in  the  matter  of  the  appeal 
of  Geronimo  Garcia,  an  alien  who  was  excluded  from  the  United 
States  by  the  decision  of  the  board  of  sjiecial  inquiry  at  the.port  of 
New  Orleans. 

It  has  been  the  invariable  rule  of  the  Department  to  decline  to  give 
an  opinion  upon  any  question  of  law  unless  it  is  **  specifically  for- 
mulated '*  and  **  accompanied  by  a  statement  or  finding  of  the  facts 
involved."     (28  Op..  830;  23  Op..  478;  24  Op..  59;  24  Op.,  102.) 
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1)epart:mext  of  Justk  e, 

tieptemher  19, 1007. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  28th  ultimo  in  which  you  inclose  the  record  of 
the  proceedings  in  the  matter  of  the  appeal  of  the  alien 
(ieronimo  Garcia,  w^ho  has  been  excluded  from  the  United 
States  by  the  decision  of  the  board  of  special  inquiry  at  the 
port  of  New  Orleans,  together  with  a  memorandum  in  ref- 
erence thereto  prepared  by  the  solicitor  of  your  Depart- 
ment, and  request  me  to  review  this  memorandum  in  order 
ihat,  if  it  meets  my  views  entirely,  you  may  take  the  action 
therein  indicated' 

Your  letter  does  not  request  my  opinion  on  any  specific 
<luestion  of  law,  but  only,  as  I  undei*stand  it,  upon  the  gen- 
eral question  whether,  upon  the  facts  presented  in  th<» 
record,  Garcia's  appeal  should  be  dismissed  in  accordance 
with  the  memorandum  of  the  solicitor. 

I  regret  to  say  that  a  compliance  with  this  request  would 
involve  a  departure  from  the  settled  policy  of  this  Depart- 
ment, as  it  would  necessitate  an  examination  of  the  entire 
record  and  a  determination  of  the  facts  as  established  by 
the  testimony  taken  before  the  board. 

It  has,  however,  been  the  invariable  rule  of  this  Depart- 
ment to  decline  to  give  an  opinion  upon  any  question  of 
law  unless  it  is  "  specifically  formulated  "  and  ''  accom- 
panied by  a  statement  or  finding  of  the  facts  involved." 
(23  Op.,  330;  23  Op.,  473;  24  Op.,  59;  24  Op.,  102,  and 
previous  opinions  therein  cited.) 

T  am  therefore  reluctantly  constrained  to  decline  to  ex- 
press the  opinion  requested. 

I  should  add,  however,  that  if  you  should  desire  my 
opinion  on  any  specific  question  of  law  arising  in  con- 
nection with  this  case,  upon  any  definite  state  of  facts,  I 
should  be  glad,  upon  your  request,  to  express  an  opinion 
thereon. 

Respectfully. 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 
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TITLE   TO   BUILDINGS  AND  GROUNDS,   LEGATION   OF   THE 
UNITED  STATES  IN  CONSTANTINOPLE. 

Section  :i55,  llevisetl  Statutes,  wliicli  requires  the  opinion  at*  tbr 
Attorney-General  upon  the  validity  of  the  title  to  any  land  pur- 
chased by  the  United  States  for  the  erection  of  any  public  building; 
thereon,  does  not  apply  to  the  buildings  and  grounds  now  occupied 
by  the  legation  of  the  Uniteil  States  at  Constantinople,  Turkey, 
the  purchase  of  which  was  provided  for  by  the  act  of  June  1«, 
1906  (34  Stat,  286,  203),  since  no  erection  of  a  building  is  con- 
templated by  that  act. 

Department  Of  Justice, 

September  19^  1907. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  yesterday,  in  which,  after  calling  atten- 
tion to  that  portion  of  the  diplomatic  and  consular  appro- 
priation act  approved  June  16,  1906  (34  Stat.,  286,  293). 
which  provides  "For  the  purchase  of  the  buildings  and 
grounds  now  occupied  by  the  legation  of  the  United  States 
in  Constantinople,  Turkey,"  you  state  that,  as  appears  from 
a  dispatch  accompanying  your  letter,  our  ambassador  has 
succeeded  in  contracting  for  the  purchase  of  the  buildings 
and  grounds  in  question,  and  therefore  you  request  my 
opinion  as  to  "  whether  or  not  section  855  of  the  Revised 
Statutes  applies  to  such  a  purchase,  and  whether  or  not  the 
question  of  the  validity  of  the  title  to  the  property  con- 
tracted for  should  be  submitted  to  the  Attorney- General  in 
accordance  with  the  provisions  of  that  section/' 

The  statutory  provision  referred  to  is  as  follows : 

"  No  public  money  shall  be  expended  upon  any  site  or 
land  purchased  by  the  United  States  for  the  purposeH  of 
erecting  thereon  any  armory,  arsenal,  fort,  fortification, 
navy-yard,  custom-house,  light-house,  or  other  public  build- 
ing, of  any  kind  whatever,  until  the  written  opinion  of  the 
Attorney-General  shall  be  had  in  favor  of  the  validity  of 
the  title,  nor  until  the  consent  of  the  legislature  of  the  State 
in  which  the  land  or  site  may  be,  to  such  purchase,  has  been 
given." 

The  appropriation  act  liere  in  question  does  not  provide 
for  the  expenditure  of  money  upon  any  site  or  land  pur- 
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chased  for  the  purpose  of  erecting  thereon  a  public  build- 
ing, and  it  seems  that  no  such  action  is  contemplated.  *^i 
compliance  with  the  terms  of  the  act,  a  purchase  of  '•the 
l)uildings  and  grounds  now  occui)ied  by  the  legation  "  lias 
]>een  negotiated. 

For  this  reason  I  am  clearly  of  the  opinion  that  the  pro- 
vision of  section  855,  above  quoted,  does  not  apply  to  the 
transaction  in  question. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretakv  ov  Sta'I'e. 


IMMIGIIATIOX— DEPORT  ATION—ATl^EXDANTS— TRANS- 
PORTATION—EXPENSE. 

The  Seeretaiy  of  Conmierce  niid  Labor  ks  oiiiiKjwered  by  sections  20 
aud  21  of  Ihe  act  of  February  20,  1907  (84  Stat.  898,  904),  to 
select  attendants  to  accompany  aliens  ordered  to  be  deported, 
where  they  are  nientaUy  or  physlcaUy  diseased  in  such  a  mannei 
as  to  recjuire  attendance  and  care  during  the  voyage. 

The  steamship  or  transportation  comimnies  by  which  such  aliens 
came  to  this  country  are  required  to  receive  the  attendants  so 
selected,  at  the  same  time  that  they  receive  the  aliens  to  Ix* 
deported,  and  convey  them,  with  the  aliens,  to  the  foreign  place  of 
destination. 

V\\e  steamship  companies  are  required  to  furnish  such  attendants 
iransiKjrtaition  to  aind  from  the  alien's  destination  and  to  defray 
all  exi)enses  incident  to  such  employment. 

The  "  exi)ense  incident  to  such  service  "  is  all  the  expense  directly 
jind  incidentally  caused  by  the  fact  that  such  service  has  been 
re<iuire<l.  This  Includes  the  return  trip  of  the  attendant  and  also 
liis  compensation.  Tlie  expression  '*  all  the  exi>enses  Incident  to 
the  employment  and  detail  of  attendants,"  comes  under  the  same 
head. 

if  tlie  attendant  in  going  has  traveled  in  a  class  in  which  he  wouhi 
not  naturally  travel,  by  reason  of  the  necessity  for  his  constant 
attendance  ui)on  the  disordered  alien,  his  ticket  may  be  changed 
iin  the  return  trlj). 

If  there  are.  as  suggested,  a  variety  of  cases  proi)erly  admitting  of 
the  separate  classification  of  the  two  i^ersons,  the  Department  of 
Conunerce  and  LalK)r  can  not  determine  arbitrarily  to  what  class 
The  attendant  is  to  ]»e  coiisicrned. 
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1  lie  steamship  company,  on  the  other  hand,  can  not  nullify  the  law 
by  Insisting  that  attendants  travel  in  the  steerage  when  they  art- 
not  nee<le(l  there  and  are  pei-sons  who  could  not  be  reasonable- 
expected  to  accept  employment  upon  such  conditions. 

The  interests  of  the  steamship  company  are,  so  far  as  may  be  con- 
sistent with  the  reasonably  successful  working  of  the  scheme  oi 
sending  these  attendants,  to  be  allowed  to  jirevail  over  the  men' 
pleasure  or  convenience  of  the  i)er8ons  sent. 

When  the  law  imposes  a  burdensome  requirement  uiwu  an  individual 
to  do  some  act  which  can  be  reasonably  well  done  in  several  ways, 
and  does  not  expressly  or  impliedly  require  It  to  he  done  in  any 
particular  way,  it  can  be  satisfieil  by  doing  the  act  in  the  way 
least  exi)ensive  or  troublesome  to  t^e  individual. 

A  regulation  of  the  Department  which  i)rovides  that  **  attendants 
will  accompany  aliens  to  official  destination  and  will,  when  pro- 
ceeding abroad,  be  reciuired  to  travel  under  the  same  conditions 
as  the  alien,"  is  appropriate,  if  in  nearly  all  cases  the  usefulness 
of  the  attendants  would  be  seriously  impaired  unless  they  went  in 
the  same  class  as  the  alien ;  but  the  second  part  of  the  regulation, 
providing  that  all  attendants  **  when  returning  shall  travel  second 
class,"  is  not  binding  ui)ou  the  vessel  owners. 

Department  of  Justice, 

Septe-wher  23, 1907. 

Sir:  I  have  received  your  request  for  an  opinion  as 
follows : 

"  Since  the  1st  of  July,  1907,  this  Department  has,  when 
ordering  the  deportation  of  aliens  under  the  provisions  of 
sections  20  and  21  of  the  act  approved  February  20,  1907, 
entitled  'An  act  to  regulate  the  immigration  of  aliens  into 
the  United  States,'  inquired  into  the  condition  of  health  of 
such  aliens,  and  when  it  has  been  found  that  they  are  men- 
tally or  physically  diseased  in  such  a  maimer  as  to  require 
attendance  and  care  during  the  voyage  to  the  port  of 
foreign  embarkation  and  thence  to  the  place  of  the  alien  s 
final  destination,  the  Department  has  called  upon  the  steam- 
ship company  responsible  for  such  alien's  presence  in  the 
United  States  to  furnish  transportation  for  the  alien  from 
the  American  port  of  deportation  to  the  place  of  final  desti- 
nation, and  also  transportation  for  the  attendant  from  such 
port  of  deportation  to  the  j^lace  of  the  alien's  final  destina- 
tion, and  for  such  attendant's  return  to  the  United  States. 
This  action  has  been  taken  under  the  impression  that  it  was 
authorized  by  the  j)roviso  to  section  21   of  the  act  above 
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mentioned,  reading:  'Provided^  That  when  in  the  opinion 
of  the  Secretary  of  Commerce  and  Labor  the  mental  or 
physical  condition  of  such  alien  is  such  as  to  require  personal 
care  and  attendance,  he  may  employ  a  suitable  person  for 
that  purpose,  who  shall  accompany  such  alien  to  his  or  her 
final  destination,  and  the  expense  incident  to  such  service 
shall  be  defrayed  in  like  manner.'  It  is  also  the  intention  of 
the  Department,  as  shown  by  Rule  37  of  its  Regulations  of 
July  1  last  (copy  inclosed),  to  require  the  transportation 
companies  to  reimburse  it  for  the  expenses  incident  to  the 
employment  and  maintenance  of  the  attendant;  although, 
as  it  has  not  yet  been  necessary  to  demand  the  payment  of  a 
bill  covering  such  items,  that  point  has  not  yet  become  a 
matter  of  controversy.  Several  of  the  steamship  lines,  how^- 
ever,  have  refused  to  furnish  transportation  for  attendants 
when  required  by  the  Department  to  do  so,  and  others, 
while  furnishing  the  transportation,  have  protested  and 
stated  that,  in  their  opinion,  the  Government,  even  if 
legally  authorized  to  require  them  to  take  on  board  at- 
tendants furnished  for  deported  aliens,  has  no  authority  of 
law  to  place  upon  them  the  burden  of  transporting  the  at- 
tendants to  and  from  the  foreign  place  of  destination  free 
of  charge. 

"In  view  of  Ihe  above-recited  circumstances,  I  have  the 
honor  to  request  an  expression  of  opinion  on  the  following 
questions : 

"1.  Is  this  Department  empowered  by  sections  20  and  21 
of  the  act  approved  February  20,  1907,  to  select  attendants 
to  accompany  aliens  ordered  deported  under  said  sections 
and  to  require  the  transportation  companies  responsible  to 
take  such  attendants  on  board  at  the  time  they  receive  the 
aliens  for  deportation  and  convey  them,  with  the  aliens,  to 
the  foreign  place  of  destination,  returning  the  attendants  to 
the  United  States? 

'*  2.  Do  the  sections  mentioned  authorize  the  Department 
to  require  that  the  steamship  companies  shall  furnish  trans- 
portation to  these  attendants,  free  of  charge  to  the  Govern- 
ment, both  to  and  from  the  foreign  place  of  the  accom- 
panied aliens'  destination,  and  also  to  demand  of  the  trans- 
portation   companies    payment    of    all    expenses    incident 
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to  tlie  employment  and  detail  of  attendants  in  the  manner 
descrilxnl  ? 

"3.  If  the  two  prec^eding  questions  are  answered  in  the 
affirmative,  should  the  attendant  selected  by  the  Depart- 
ment travel  under  the  same  conditions  as  the  dei)orted 
alien,  i.  e.,  steerage,  third,  second,  or  first  class,  as  the  case 
may  be,  and  should  his  travel,  both  en  route  to  and  return- 
ing from  the  place  of  final  destination,  l)e  under  such  con- 
ditions, or  may  the  cla.ss  of  his  ticket  l)e  changed  on  the 
return  trip?  If  the  facts  presented  do  not  make  possible  a 
direct  answer  to  this  question,  is  the  subject  one  for  tlu\ 
determination  of  which,  on  the  circumstances  i)resented  in 
each  instance,  this  Department  is  invested  with  due 
authority?'' 

In  order. to  show  more  completely  what  questions  your 
letter  presents,  I  quote  sections  20  and  21  of  the  act  of  Feb- 
ruary 20,  1907,  which  must  be  construed  in  order  to  answer 
them,  namely: 

"  Skc.  20.  That  any  alien  who  shall  enter  the  United 
States  in  violation  of  law.  and  such  as  become  public 
charges  from  (*auses  existing  prior  to  landing,  shall,  upon 
the  warrant  of  the  Secretary  of  Connnerce  and  Labor,  Ix? 
taken  into  custody  and  deported  to  the  country  whence  he 
came  at  any  time  within  three  years  after  the  date  of  his 
<»ntr3^  into  the  United  States.  Such  deportation,  including 
one-half  of  the  entire  cost  of  removal  to  the  port  of  deporta- 
tion, shall  hQ  at  the  expense  of  the  contractor,  procurer,  or 
other  person  by  whom  the  alien  was  unlawfully  induced  to 
outer  the  United  States,  or,  if  that  can  not  be  done,  then  the 
cost  of  removal  to  the  port  of  deportation  shall  l)e  at  the 
oxepnse  of  the  '  inmiigrant  fund '  provided  for  in  section 
one  of  this  act,  and  the  deportation  from  such  port  shall  bo 
at  the  expense  of  the  owner  or  owners  of  such  vessel  or 
transportation  line  by  which  such  aliens  respectively  came: 
Pvonded^  That  pending  the  final  disposal  of  the  case  of  any 
alien  so  taken  into  custody  he  may  be  released  under  a  bond 
in  the  penalty  of  not  less  than  five  hundred  dollars,  with 
security  approved  by  the  Secretary  of  Connnerce  and  Labor, 
conditioned  that  such  alien  shall  Ih»  |)roduced  when  required 
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for  a  hearing  or  hearings  in  regard  to  the  charge  upon 
which  he  has  been  taken  into  custody,  and  for  deportation 
if  he  shall  be  found  to  be  unlawfully  within  the  United 
States. 

"Sec.  21.  That  in  case  the  Secretary  of  Commerce  and 
Labor  shall  be  satisfied  that  an  alien  has  been  found  in  the 
United  States  in  violation  of  this  act,  or  that  an  alien  is 
subject  to  deportation  under  the  provisions  of  this  act  or 
of  any  law  of  the  United  States,  he  shall  cause  such  alien, 
within  the  period  of  three  years  after  landing  or  entry 
therein,  to  be  taken  into  custody  and  returned  to  the  country 
whence  he  came,  as  provided  by  section  twenty  of  this  act, 
and  a  failure  or  refusal  on  the  part  of  the  masters,  agents, 
owners,  or  consignees  of  vessels  to  comply  with  the  order  of 
the  Secretary  of  Commerce  and  Labor  to  take  on  board, 
guard  safely,  and  return  to  the  country  whence  he  came  any 
alien  ordered  to  be  deported  under  the  provisions  of  this  act 
shall  be  punished  by  the  imposition  of  the  penalties  pre- 
scribed in  section  nineteen  of  this  act :  Provided^  That  when 
in  the  opinion  of  the  Secretary  of  Commerce  and  Labor  the 
mental  or  physical  condition  of  such  alien  is  such  as  to 
require  personal  care  and  attendance,  he  may  employ  a 
suitable  person  for  that  purpose,  who  shall  accompany  such 
alien  to  liis  or  her  final  destination,  and  the  expense  incident 
to  such  service  shall  be  defrayed  in  like  manner." 

You  desire  to  know,  first,  whether,  in  my  opinion,  your 
Department  is  empowered  "  to  select  attendants  to  accom- 
pany aliens  ordered  to  be  deported,  and  to  require  the  trans- 
portation companies  to  take  such  attendants  on  board." 

I  understand  this  question  to  ask  as  to  the  power  of  the 
Department  to  determine,  without  consulting  the  vessel's 
owners,  what  manner  of  persons  and  who  shall  be  the  at- 
tendant in  a  particular  case,  and  to  require  the  person 
selected  to  be  accepted  by  the  vessel  owners. 

I  think  the  law  intends  to  give  you  that  power  of  selec- 
tion. It  is  you  who  are  to  determine  what  is  the  mental  and 
physical  condition  of  the  alien,  what  kind  of  personal  care 
and  attendance  his  peculiar  condition  requires,  and 
"  employ  "  a  person  suitable,  in  view  of  what  you  consider 
(k)5iK) — VOL  20—08 iri 
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his  condition,  to  give  him  the  care  you  find  to  be  necessary. 
The  attendant  is  your  own  employee  and  agent  in  giving 
such  care.  I  do  not  think  there  can  be  any  doubt  that  the 
choice  of  the  person  is  intended  to  be  wholly  within  your 
discretion  and  that  the  person  you  choose  must  be  accepted. 

Your  next  inquiry,  as  I  understand  it,  is  whether  the 
steamship  companies  must  convey  the  attendants  with  the 
aliens  to  the  foreign  place  of  destination.  The  law  says  the 
attendant  "  shall  accompany  the  alien  to  his  or  her  final 
destination,"  immediately  after  penalizing  the  refusal  of 
the  vessel  owners  and  their  representatives  to  "  take  on 
board,  guard  safely,  and  return  to  the  country  whence  he 
came  any  alien  ordered  to  be  deported."  I  do  not  see  how 
this  provision  of  law  can  be  carried  out  unless  the  vessel 
owners  "  receive  the  attendants  on  board  at  the  time  they 
receive  the  aliens  for  deportation  and  convey  them,  with  the 
aliens,  to  the  foreign  place  of  destination." 

Your  next  question  is  whether  the  vessel  owners  must 
return  the  attendants  to  the  United  States.  This  may  be 
conveniently  considered  with  the  question  which  follows, 
whether  the  sections  quoted  require  the  steamship  com- 
panies to  furnish  the  attendants  transportation  to  and  re- 
turning from  the  foreign  place  of  the  alien's  destination, 
and  with  the  next  question,  whether  you  have  a  right  to 
demand  payment  of  all  expenses  incident  to  the  employ- 
ment and  detail  of  attendants. 

The  i)rovision  of  section  21,  after  saying  that  the  Secre- 
tary of  Conmierce  and  Labor  may  employ  the  attendant 
and  that  he  shall  accompany  the  alien  to  the  final  destina- 
tions, adds,  *'  and  the  expense  incident  to  such  service  shall 
be  defrayed  in  the  like  manner."  This  can  refer  to  nothing 
but  all  or  some  of  the  language  of  section  20  concerning  the 
cost  of  removal  of  the  alien  himself,  viz : 

"  Such  deportation,  including  one-half  of  the  entire  cost 
of  removal  to  the  port  of  deportation,  shall  be  at  the  ex- 
pense of  the  contractor,  procurer,  or  other  person  by  whom 
the  alien  was  unlawfully  induced  to  enter  the  United 
States,  or,  if  that  can  not  be  done,  then  the  cost  of  removal 
to  the  port  of  deportation  shall  be  at  the  expense  of  the 
*  immigrant  fund  '  provided  for  in  section  one  of  this  act^ 
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and  the  deportation  from  such  port  shall  be  at  the  expense 
of  the  owner  or  owners  of  such  vessel  or  transportation  line 
by  which  such  aliens  respectively  came." 

To  have  the  expense  arising  from  the  fact  that  an  at- 
tendant goes  with  the  deported  alien,  defrayed  in  like  man- 
ner to  this,  is  to  have  it  paid  by  those  deemed  responsible 
for  the  presence  of  the  obnoxious  alien,  except  where  "  that 
can  not  be  done,"  in  which  case  the  immigrant  fund  is  to  be 
used  and  is  to  charge  this  expense,  so  far  as  concerns  the 
voyage  from  the  port  of  deportation  to  the  "  vassel  or 
transportation  line  by  which  such  aliens  respectively  came." 

The  one  person  goes  as  the  companion  of  the  other;  the 
"  like  manner  "  is  a  natural  phrase  to  apply  to  the  expense 
in  the  case  of  alien  and  attendant,  both  going  together  in 
order  that  a  single  obnoxious  alien  may  be  returned  to  the 
country  whence  he  was  unlawfully  brought.  Naturally, 
whoever  should  pay  for  deporting  the  alien  should  be 
charged,  as  part  of  the  expense,  with  the  cost  occasioned 
by  his  having  to  be  accompanied  by  an  attendant;  and  that 
is  clearly  the  intent  of  this  proviso. 

But  what  is  included  in  "  the  expense  incident  to  such 
service?  "  Incident  to  the  service  how — to  its  being  ren- 
dered or  to  its  being  furnished  or  having  existence? 

It  seems  to  me  that,  even  if  "  such  service  "  means  the 
service  of  "  personal  care  and  attendance  "  rendered  by  the 
attendant  to  the  alien,  it  does  not  follow  that  "  incident " 
means  incidental  to  caring  for  or  attending  upon  the  alien. 
The  purchase  of  a  few  medical  supplies  consumed  or  the 
like  would  be  all  we  should  bring  within  the  phrase,  il  so 
interpreted.  The  purpose  of  the  law  to  make  the  steam- 
ship company  pay,  for  various  reasons,  the  expense  of  de- 
porting the  alien  himself,  and  the  purpose  of  the  law  for 
the  same  reasons  to  liken  the  attendant  to  the  alien,  so  far 
as  the  defraying  of  expense  is  concerned,  being  both  clear, 
it  seems  to  me  that  '"  the  expense  incident  to  such  service  " 
is  all  the  expense  directly  and  naturally  caused  by  the  fact 
that  such  service  has  been  required. 

The  return  trip  of  the  attendant  comes  under  this  head, 
as  also  his  compensation.  "All  the  expenses  incident  to  the 
employment  and  detail  of  attendants  "  come  under  the  same 
head. 
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I  accordingly  answer  your  questions  above  quoted  in  the 
affirmative. 

Your  next  question  is  whether,  if  the  preceding  questions 
are  answered  in  the  affirmative,  the  attendant  selected 
should  travel  under  the  same  conditions  as  the  deported 
alien,  i.  e.,  steerage,  third,  second,  or  first  class,  and  should 
he  do  so  both  going  and  returning  or  may  he  return  other- 
wise. 

If  the  facts  you  present  do  not  enable  me  to  answer 
directly,  you  ^ish  to  know  wdiether  ''  the  subject  is  one  for 
the  determination  of  which,  on  the  circumstances  presented 
in  each  instance,  this  (your)  Department  is  invested  with 
authority." 

I  do  not  suppose  you  are  asking  whether,  in  a  special 
case,  for  good  reasons  concerning  the  mental  or  physical 
condition  of  the  alien,  you  could  direct  your  agent  to  remain 
so  constantly  with  the  alien  that  he  w^ould  need  travel  in  the 
same  class,  but  whether  you  can  lay  down  for  the  vessel 
owners  a  general  rule,  such  as  that  stated  in  an  official 
pamphlet  containing  the  immigration  law,  viz,  "  attendants 
will  accompany  aliens  to  final  destination  and  will,  when 
proceeding  abroad,  be  required  to  travel  under  the  same 
conditions  as  the  alien;  and  when  returning  will  travel 
second  class." 

Of  course,  if  it  were  practically  always  the  case  that  the 
attendant  could  not  accomplish  the  purpose  for  which  he 
is  employed  without  being  in  the  same  class  of  passengers 
with  the  alien,  it  could  well  be  said  that  Congiess  knew  this 
and  intended  that  they  should  be  of  the  same  class  on  the 
outward  voyage.  But  the  matter  may  not  be  so  simple.  It 
may  be  that  a  great  variety  of  mental  and  physical  condi- 
tions lead  to  the  need  of  such  care  and  attendance  as  would 
not  be  inconsistent  with  the  separate  classification  of  the 
two  passengers;  also  that  an  attendant  might  be  a  menial 
and  the  immigrant  a  person  able  to  travel  in  the  first  class, 
or  that  the  alien  might  l)e,  as  I  suppose  he  nsually  is,  one 
of  the  kind  who  travel  in  the  steerage,  and  the  attendant 
required  by  his  condition  might  be  one  accustomed  to  travel 
in  the  first  clae^s — a  person  of  professional  or  scientific 
training. 
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To  such  circumstances  the  principle  is  to  be  applied  that 
when  the  law  imposes  a  burdensome  requirement  upon  an 
individual  to  do  some  act  which  can  be  reasonably  well  done 
in  several  ways  and  does  not  expressly  or  impliedly  require 
it  to  be  done  in  any  particular  way,  the  law  can  be  satisfied 
by  doing  the  act  in  the  way  least  expensive  or  troublesome 
to  the  individual.  He  is  merely  commanded  to  do  the  a-ct 
and  it  suffices  that  he  has  done  it  in  a  reasonably  good  way, 
in  view  of  the  object  of  the  Legislature.  Of  course,  he  can 
not  satisfy  the  law  by  merely  complying  with  its  letter 
while  defeating  its  object. 

The  facts  presented  do  not  enable  me  to  answer  very  ex- 
plicitly. I  may  say  that  if  the  attendant  in  going  has 
traveled  in  a  class  in  which  he  would  not  naturally  travel, 
by  reason  of  the  necessity  for  his  constant  attendance  upon 
the  disordered  alien,  there  is  no  reason  why  his  ticket  may 
not  be  changed  on  the  return  trip. 

If  there  are,  as  suggested,  a  variety  of  cases  properly  ad- 
mitting of  the  separate  classification  of  the  two  persons,  I 
do  not  think  your  Department  can  determine  arbitrarily 
to  what  class  the  attendant  is  to  1x5  assigned.  I  finci  no 
language  in  the  law  conferring  such  authority.  On  the 
other  hand,  the  steamship  company  can  not  nullify  the  law 
by  insisting  that  attendants  travel  in  the  steerage  when  they 
are  not  needed  there  and  are  persons  who  could  not  reason- 
ably be  expected  to  accept  the  emjiloyment  upon  such  condi- 
tions.    Such  conduct  would  be  a  refusal  to  transport. 

This  law  undertakes  to  regulate  a  business,  and  should  be 
applied  in  a  businesslike  way.  Persons  of  the  kind  that 
travel  in  the  steerage  are  not  to  be  needlessly  promoted  to 
first  class,  and  persons  accustomed  to  travel  as  first-class 
passengers  are  not  to  be  needlessly  put  down  in  the  steer- 
age ;  but  the  interests  of  the  steamship  company  are,  so  far 
as  may  be  consistent  with  the  reasonably  successful  working 
of  the  scheme  of  sending  these  attendants,  to  be  allowed  to 
prevail  over  the  mere  pleasure  or  convenience  of  the  persons 
sent. 

The  first  part  of  the  regulation  above  quoted  is  an  appro- 
priate rule  under  the  law,  if  in  nearly  all  cases  the  useful- 
ness of  the  attendants  would  be  seriously  impaired  unless 
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the}'  went  in  the  same  chiss  with  the  alien.     The  second 
part  of  the  regulation,  providing  that  all  attendants  "  when 
returning  shall  travel  second  class,"  is,  in  my  opinion,  not 
binding  iij^on  the  vessel  owners. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 


WEIGHING  OF  THE  MAILS. 

Order  KJo  of  the  Post-Ofliee  Department,  with  regard  to  weighing 
the  mails  on  railroad  routes,  which  provides  that  **  the  xcholc 
number  of  dayn  the  mails  are  weighed  shall  be  used  as  a  divisor 
for  obtaining  the  average  weight  per  day,"  may  lead  to  arbitrary 
and  inequitable  results. 

Order  412,  which  provides  that  "  the  whole  number  of  days  included 
in  the  weighing  period  shall  be  used  as  a  divisor,"  will  give  as  the 
average  weight  i^er  day  during  a  year,  the  average  weight  during 
somewhat  more  than  one-fourth  of  a  year,  without  resulting  in 
greater  inaccuracy  or  injustice  than  is  authorized  and  contem- 
plated by  the  act  of  March  3,  11)05. 

The  malls  are  to  be  weighed,  under  the  act  of  March  X  1905  i'X\ 
Stat.,  1088),  on  "working  daj's"  only,  and  "working  days"  moan 
days  In  which  the  carrier  does  work  for  the  i)ost-office — not  "week 
days." 

The  act  does  not  prohibit  the  Postmaster-Gi'ueral  from  weighing  the 
mails  throughout  the  year,  nor  does  it  reciulre  that  the  number 
of  working  days  im  which  the  mails  are  weighed  shall  be  the 
same  in  the  case  of  every  carrier,  although  in  none  may  they  be 
less  than  ninety,  or  other  than  **  successive  "  days. 

The  form  and  method  in  which  the  information  obtained  from 
weighing  the  mails  shall  be  utilized  is  a  matter  within  the  dis- 
cretion of  the  Postmaster-General,  provided  his  action  shall  be 
directed  to  the  ascertainment  of  what.  In  his  judgment,  would  be 
an  average  weight  i)er  day  of  mails  carried  during  a  year,  as 
nearly  true  as  may  be  practicable,  to  be  used  as  a  basis  for  the 
yearly  compensation  of  the  carriers. 

Where  the  meaning  of  a  statute  is  doubtful  or  ambiguous,  the  prac- 
tical construction  placed  upon  it  by  the  Department  of  the  Gov- 
ernment charged  with  its  administration,  if  contemporaneous, 
imiform,  and  long  continued,  although  not  deemed  controlling  on 
the  courts,  will  ordinarily  be  followed. 

Dei)artmeutal  construction  is,  liowever,  without  weight  where  the 
statute  is  clear  and  explicit  and  free  from  ambiguity  or  doubt. 
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The  practice  of  weighing  the  mails  on  Sundays,  and  yet  of  exclud- 
ing Sundays  from  the  divisor  when  the  average  is  to  be  ascer- 
tained, is  clearly  erroneous.  If  Sundays  are  n»)t  **  working  days," 
the  law  does  not  permit  the  mails  to  be  weighenl  on  that  day ;  if 
they  are  "  working  days,"  their  cxciusicm  from  the  division 
renders  the  result  of  the  computation  false. 

Department  of  Justice, 

September  27^  1907\ 

Sir  :  I  have  the  honor  to  acknowledge  your  request  for  an 
opinion  as  to  the  legality  of  order  412  of  your  Department, 
issued  June  7, 1907,  and  of  order  No.  165,  for  which  it  was  a 
substitute.  I  learn  from  you  that  these  orders  are  as 
follows : 

Order  No.  165,  dated  March  2,  1907: 

"  That  when  the  weight  of  mail  is  taken  on  railroad 
routes,  the  whole  number  of  days  the  mails  are  weighed 
shall  be  used  as  a  divisor  for  obtaining  the  average  weight 
per  day." 

Order  No.  412,  dated  June  7,  1907: 

"  When  the  weight  of  mail  is  taken  on  railroad  routes, 
the  whole  number  of  days  included  in  the  weighing  period 
shall  be  used  as  a  divisor  for  obtaining  the  average  weight 
per  day." 

The  statutes  which  appear  to  bear  directly  on  the  subject 
are  the  following: 

"  Section  4002  of  the  Revised  Statutes  (from  the  act  of 
March  3,  1873,  17  Stat.,  558)  : 

"  Sec.  4002.  The  Postmaster-deneral  is  authorized  and 
directed  to  readjust  the  compensation  hereafter  to  be  paid 
for  the  transportation  of  mails  on  railroad  routes  upon  the 
conditions  and  at  the  rates  hereinafter  mentioned: 

"  First.  That  the  mails  shall  be  conveyed  with  due  fre- 
quency and  speed;  and  that  sufficient  and  suitable  room, 
fixtures,  and  furniture,  in  a  car  or  apartment  properly 
lighted  and  warmed,  shall  be  provided  for  route  agents  to 
accompany  and  distribute  the  mails. 

"  Second.  That  the  pay  per  mile  per  annum  shall  not 
exceed  the  following  rates  namely :  On  routes  carrying  their 
whole  length  an  average  weight  of  mails  per  day  of  two 
hundred  pounds,  fifty  dollars;  five  hundred  pounds,  sev- 
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oiity-five  dollars;  one  thousand  pounds,  one  hundred  dol- 
lars; one  thousand  five  hundred  pounds,  one  hundred  and 
twenty-five  dollars;  two  thousand  pounds,  one  hundred  and 
fifty  dollars;  three  thousand  five  hundred  pounds,  one  hun- 
dred and  seventy-five  dollars;  five  thousand  pounds,  two 
hundred  dollars,  and  twenty-five  dollars  additional  for 
every  additional  two  thousand  pounds,  the  average  weight 
to  he  ascertained^  in  every  ca^e^  by  the  actual  weighing  of 
the  mails  for  such  a  number  of  succesHive  working  days^ 
not  less  than  thirty^  at  such  times,  after  June  thirtieth,  eigh- 
teen hundred  and  seventy-three,  and  not  less  frequently 
than  once  in  every  four  years,  and  the  result  to  be  stated 
and  verified  in  such  form  and  manner  as  the  Postmaster- 
General  may  direct."' 

Post-office  appropriation  act  of  March  3,  1875  (18  Stat.^ 
341),  following  an  appropriation  for  inland  mail  transpor- 
tation by  railroad : 

"  *  *  *  And  out  of  the  appropriation  for  inland  mail 
transportation  the  Postmaster-General  is  authorized  here- 
after to  pay  the  expenses  of  taking  the  weights  of  mails  on 
railroad  routes,  as  provided  by  the  act  entitled  'An  act 
making  appropriations  for  the  service  of  the  Post-Office  De- 
partment for  the  year  ending  June  thirtieth,  eighteen  hun- 
dred and  seventy-four,'  approved  March  third,  eighteen 
hundred  and  seventy -three:  and  he  is  hereby  directed  to 
have  the  mails  weighed  as  often  as  now  provided  by  law  by 
the  employees  of  the  Post-Office  Dei)artment,  and  have  the 
weights  stated  and  verified  to  him  by  said  employees  under 
such  instructions  as  he  may  consider  just  to  the  Post-Office 
Department  and  the  railroad  companies/' 

Post-office  ap[)ropriation  act  of  March  3,  1905  (33  Stat.» 
1088),  following  an  appropriation  for  inland  mail  trans- 
portation by  railroad: 

''  Provided,  That  hereafter  before  making  the  readjust- 
ment of  pay  for  transportation  of  mails  on  railroad  routes, 
the  average  weight  shall  be  ascertained  by  the  actual  weigh- 
ing of  the  mails  for  such  a  number  of  successive  working 
days^  not  hss  than  ninety^  at  such  times  after  June  thirtieth, 
nineteen  hundred  and  five,  and  not  less  frequently  than  once 
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in  every  four  years,  and  the  result  to  be  stated  and  verified 
in  such  form  and  manner  as  the  Postmaster-General  may 
direct." 

The  acts  of  July  12,  1876  (19  Stat.,  79),  June  17,  1878 
(20  Stat.,  142),  and  March  2,  1907  (34  Stat,  1205-1212), 
make  certain  changes  in  the  rates  of  compensation,  but 
i\one  in  the  method  of  ascertaining  the  average  daily  weight 
of  mail  transported. 

Were  this  question  res  integra  I  should  not  consider 
it  one  of  much  difficulty.  Section  4002,  Revised  Statutes, 
fixes  a  rate  of  yearly  pay  j)er  mile  of  track  used  to 
transport  the  mails,  determined  by  the  "  average  weight 
of  mails  'per  day  "  carried  the  entire  length  of  the  route. 
I  see  no  escape  from  the  conclusion  that  this  means  the 
average  weight  per  day  during  a.  year:  so  that  if,  on  a 
particular  route,  there  were  thus  carried  on  one  day  365,000 
pounds  and  on  the  remaining  three  hundred  and  sixty-four 
days  nothing  at  all,  the  "  average  weight  of  mails  per  day," 
on  which  the  annual  compensation  should  be  calculated^ 
would  be  1,000  pounds.  If,  therefore,  it  had  been  deemed 
practicable  or  advisable  to  weigh  all  the  mails  transported 
by  rail  every  day  of  the  year  there  could  have  been,  to  my 
mind,  no  doubt  as  to  how  the  ''  average  weight  per  day  " 
would  be  determined;  whether  the  mails  were  so  carried 
on  three  hundred  and  sixty-five  days  or  on  three  hundred 
and  thirteen  or  on  one  hundred  and  fifty-six  or  on  twelve, 
or,  as  above  suggested,  on  one  day,  their  aggregate  weight 
would  have  been  added  up  and  divided,  in  all  cases  alike, 
by  365. 

It  is,  however,  often  impracticaJble  without  unreasonable 
labor  to  ascertain  a  strictly  accurate  average,  and,  in  such 
cases,  a  conventional  average  is  frequently  established  by 
law,  agreement,  or  custom,  which  is  nearly  enough  right 
for  all  practical  purposes  and  can  be  ascertained  with 
vastly  less  trouble.  A  familiar  example  of  this  practice 
is  the  calculation  of  interest  on  a  current  bank  balance. 
For  this  to  be  absolutely  correct  the  balances  due  on  every 
day  of  the  year  would  have  to  be  determined,  added  up, 
and  divided  by  the  whole  number  of  days,  i.  e.,  365,  which, 
in  the  case  of,  say,  a  savings  bank  with  many  thousands  of 
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hmall  accounts  might  involve  an  expense  altogether  dis- 
proportionate to  the  amount  of  the  interest.  It  is,  there- 
fore, customary  to  ascertain  the  balances  on  a  comparatively 
small  number  of  days,  often  twelve,  throughout  the  year, 
average  these,  and  assume  the  result  to  be  the  average 
annual  balance  for  the  purpose  of  calculating  interest. 

It  seems  to  have  l3een,  or  to  have  been  thought,  unreason- 
ably burdensome  to  require  the  mails  to  be  weighed  every 
day  of  the  year ;  and  the  Congress,  by  the  acts  of  March  3, 
1873,  and  March  3,  1905,  above  noted,  prescribed  conven- 
tional methods  of  ascertaining  the  average  weight.  The 
methods  are  thus  stated  : 

Act  of  March  3,  1873 : 

"  *  *  *  the  average  weight  to  be  ascertained^  in  every 
ease^  hy  the  actual  iceighing  of  the  mails  for  such  a  number 
of  successive  working  days^  not  less  than  thirty^  at  such 
times,  after  June  thirtieth,  eighteen  hundred  and  seventy- 
three,  and  not  less  frequently  than  once  in  every  four  years, 
and  the  result  to  be  stated  and  verified  in  such  form  and 
manner  as  the  Postmaster-General  may  direct." 

Act  of  March  3,  1905 : 

"  *  ♦  *  the  average  weight  shall  be  ascertained  by 
the  actual  weighing  of  the  mails  for  such  a  number  of 
>>uccessive  working  days^  7wt  less  than  ninety^  at  such  times 
after  June  thirtieth,  nineteen  hundred  and  five,  and  not 
less  frequently  than  once  in  every  four  years,  and  the 
result  to  be  stated  and  verified  in  such  form  and  manner 
as  the  Postmaster-General  may  direct." 

It  will  be  noted  that  these  two  acts  say  nothing  about 
'*  divisors "  and,  indeed,  do  not  profess  to  deal  with  the 
method  of  computation  at  all ;  how  from  the  statement  of 
weights  he  should  obtain  the  result  sought,  that  is  to  say, 
the  daily  average  for  a  year  on  which  the  compensation  was 
to  Ixi  based,  was  a  matter  left  to  the  discretion  of  the  Post- 
niaster-(Jeneral;  the  Congress  said  to  him  only:  "  You  need 
not  cause  the  mails  to  be  weighed  every  day  of  the  year 
to  ascertain  the  average  weight  per  day  during  the  year; 
you  may,  if  you  so  choose  "  (for,  it  is  to  he  observed,  the 
law  is  permissive  merely;  the  Postmaster-General,  if  he 
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has  money  enough,  may  order  the  mails  to  be  weighed  for 
three  hundred  and  sixty-five  days)  "you  may,  if  you 
choose,  weigh  the  mails  only  thirty  (now  ninety)  days  of 
each  year  and  only  once  in  four  years;  but  if  you  do  this, 
the  days  selected  must  be  working  days  and  must  be  suc- 
<'e8sive.^^ 

It  is  important  to  determine  the  meaning  of  the  words 
lastly  above  italicized.  It  is  said  that  "  working  days  " 
has  been  consistently  interpreted  by  the  practice  of  your 
Department  to  mean  "  week  days."  I  do  not  think  this 
statement  can  be  sustained,  for  I  am  informed  by  you  that 
prior  to  the  act  of  1905  the  practice  had  been  to  weigh  the 
mails  on  tfiirty-five  consecutive  days,  thus  including  five 
Sundays.  Now,  I  think,  the  law  is  on  one  point,  at  all 
events,  perfectly  clear — the  mails  are  to  be  weighed  on 
^'  working  days  "  and  on  "  working  days  "  only;  the  use  of 
the  word  "  successive,"  instead  of  "  consecutive  "  or  some 
term  of  similar  import,  harmonizes  exactly  with  this  lit- 
eral and,  to  my  mind,  unavoidable,  interpretation  of  the  re- 
maining words  used.  If,  therefore,  "  working  days  "  are 
to  be  read  "  week  days,"  the  practice  of  your  Department, 
in  thus  weighing  the  mails  on  five  Sundays,  has  been  alto- 
gether illegal ;  if,  however,  the  meaning  of  "  working  days  " 
be  "  days  on  which  mails  are  carried,"  the  practice,  to  this 
extent,  has  been  legal  and  in  accord  with  what  I  believe  to 
be  the  true  intent  of  the  law.  As  the  practice  of  any  of 
the  great  Executive  Departments  must  always  be  assumed^ 
so  far  as  such  assumption  be  possible,  to  rest  upon  a  con- 
sistent and  tenable  view  of  the  law,  it  is,  I  think,  fair  to  say 
that  the  practice  of  the  Post-Office  Department,  as  con- 
tradistinguished from  the  language  sometimes  used  by 
prominent  officials  in  the  course  of  the  prolonged  discus- 
sion of  questions  connected  with  this  subject-matter,  sus- 
tains the  view  that  the  words  '*  working  days  "  mean  "  days 
on  which  the  carrier  does  work  for  the  Post-Office,"  and  not 
*'  week  days ;  "  and  this  I  regard  as  clearly  the  true  inter- 
pretation of  the  law. 

It  would  seem,  how^ever,  that  an  error  has  crept  into  the 
practice  of  your  Department,  as  hereinafter  stated,  in  the 
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method  of  dealing  with  the  information  furnished  through 
weighing  the  mails  for  at  least  thirty,  now  ninety,  working 
days.  As  above  noted,  the  obvious  purpose  of  this  pro- 
vision is  to  relieve  the  Postmaster-General  from  the  neces- 
sity of  weighing  the  mails  for  eviery  working  day  of  the 
year.  It  does  not  prohibit  him  from  weighing  the  mails 
throughout  the  year;  nor  does  it  require  that  the  number  of 
working  days  on  which  the  mails  are  weighed  shall  be  the 
same  in  the  case  of  every  carrier,  although  in  none  may 
they  be  less  than  thirty,  now  ninety,  or  other  than  "  suc- 
cessive." Moreover,  it  in  nowise  changes  the  purpose  of  the 
inquiry,  which,  as  above  explained,  has  always  been  to  as- 
certain a  fair  average  per  day  during  a  year;  not,  of  course* 
a  fair  average  per  day  during  seven  or  thirty  or  thirty-five 
or  ninety  or  one  hundred  and  five  days,  or  any  other  frac- 
tion of  a  year.  Having  obtained  from  the  results  of  the 
weighing  such  information  as  it  can  furnish  as  to  the  fair 
average  weight  for  a  "  working  day,"  it  is  left  to  the  Post- 
master-General to  so  deal  with  this  information  as  to  deter- 
mine from  it  by  appropriate  calculations  what  would  be  a 
fair  daily  average  for  the  ends  of  the  law,  i.  e.,  as  a  basis 
for  an  annual  compensation.  It  is  obvious  that  from  the 
mere  weighing  (which  is  all  the  law  prescribes)^  standing 
alone^  nothing  would  be  determined  as  to  the  average;  the 
Postmaster-General  must  therefore  do  something  not  men- 
tioned in  the  statute  to  ascertain  this,  and  although  this 
matter  is  left  to  your  discretion,  and  you  are,  of  course,  in 
nowise  bound  by  any  views  expressed  in  this  opinion  re- 
garding it,  I  think  it  may  conduce  to  clearness  if  I  here 
indicate  what  form  of  calculation  appears  to  me  best 
adapted  to  attain  the  ends  of  the  law.  We  may  suppose 
three  railroads,  of  which  one  serves  the  mails  seven;  one, 
six,  and  one,  three  days  in  each  week,  and  that  the  aggre- 
gate results  of  the  weighing,  divided  by  the  number  of  days 
on  which,  in  each  case,  the  mails  have  been  weighed,  shows 
in  each  a  daih"  average  per  working  day  of  1,000  pounds.  In 
(letrmining  for  each  the  fair  average  per  day  during  a  year, 
no  change  is  needed  in  the  figures  for  the  first ;  those  for 
the  second  should  be  reduced  \y\  one-seventh,  and  those  for 
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the  third  by  four-sevenths;  so  that  the  first  would  be 
1,000  pounds,  the  second,  857.14  pounds,  the  third,  428.57 
pounds. 

I  have  said  that  I  should  consider  the  question  involved 
in  your  request  one  of  no  great  difficulty  were  it  a  new  one ; 
«uch,  however,  is  not  the  case. 

Prior  to  the  issuance  of  order  No.  165  on  March  2,  1907, 
the  uniform  practice  of  the  Post-Office  Department,  except 
for  a  short  period  in  1884,  as  hereinafter  stated,  in  deter- 
mining the  average  daily  weight  of  mail  transported  on 
railroad  routes  appears  to  have  been  to  have  such  mail 
weighed  for  a  period  covering  not  less  than  thirty  suc- 
cessive ^vorking  days  (which  term  had  been  alleged  to  mean 
thirty  successive  week  days,  and  therefore  made  such 
weighing  period  cover  at  least  five  weeks,  or  thirty-five 
days),  and  in  every  case,  whether  the  mail  was  carried  and 
weighed  three,  six,  or  seven  days  of  the  week,  to  divide 
the  total  weight  thus  ascertained  by  the  number  of  working 
or  week  days  in  such  period — that  is  to  say,  thirt}.  Thus, 
in  the  case  of  a  route  on  which  the  mail  was  carried  three 
days  of  the  week,  the  weight  was  taken  on  such  days  for 
five  weeks  and  the  aggregate  of  the  fifteen  weighings 
divided  by  thirty  to  obtain  the  daily  average.  The  same 
process  was  followed  for  thirty  or  thirty-five  weighings, 
respectively,  in  the  cases  of  routes  on  which  the  mail  was 
carried  six  and  seven  days  of  the  week.  The  average 
obtained  w^as  described  as  a  ''  working "  or  "  week  "  day 
average,  and  not  considered  a  daily  average;  but  with 
regard  to  Sunday-carrying  roads  it  was  evidently  neither. 

This  practice,  it  appears,  grew'  out  of  an  effort  to  com- 
pensate the  Sunday-carrying  roads  for  facilitating  the 
transmission  of  the  mails.  It  was  thought  that,  if  the 
weight  of  mails  carried  on  Sundays  had  been  omitted  in  the 
case  of  such  roads,  they  would  not  only  have  received  no 
compensation  for  carrying  the  same,  but  would  have  suf- 
fered an  actual  loss  by  reason  of  their  diligence,  because, 
by  delaying  the  same  until  Monday,  it  was  said  that  they 
could  have  had  such  mail  w^eighed  in  on  that  day. 

In  a  letter  from  the  Second  Assistant  Postmaster-Gen- 
eral to  C.  Jay  French,  Superintendent  Raihvay  Mail  Serv- 
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ice,  fifth  division,  dated  March  24,  1876,  there  are  the  fol- 
lowing instructions : 

"  The  mails  are  to  be  weighed  for  the  given  number  of 
successive  working  da^^s  (thirty  in  the  weighing,  to  which 
these  instructions  particularly  relate),  and  in  case  mails  are 
carried  on  any  route  also  on  Sundays,  returns  of  the 
weights  of  such  Sunday  mails  are  to  be  furnished  in  the 
same  manner  as  the  others,  to  be  included  in  consolidating 
the  returns  for  the  period,  the  object  being,  as  you  are 
aware,  to  obtain  a  fair  average  of  the  service  for  the  work- 
ing year.  On  the  other  hand,  if  mails  are  conveyed  less 
frequently  than  every  working  day  the  period  of  the 
weighing  is  not  to  embrace  riiore  than  the  given  number  of 
w^orking  days,  coiuiting  both  those  on  which  mails  are  con- 
veyed and  those  on  which  they  are  not,  the  object  being  the 
same  as  in  the  other  case/' 

On  September  18,  1884,  Postmaster-General  W.  Q. 
(xresham  issued  order  No.  44,  as  follows : 

"  That  hereafter  when  the  w^eight  of  mails  is  taken  on 
railroad  routes  performing  service  seven  days  per  week 
the  whole  number'  of  days  the  mmls  are  weighed^  whether 
thirty  or  thirty-five,  shall  be  used  as  a  divisor  for  obtaining 
the  average  weight  per  day." 

Postmaster-General  Gresham  retired  in  October,  1884. 
Postmaster-General  Frank  Hatton,  who  succeeded  him» 
submitted  the  question  to  the  Attorney-General,  his  letter 
and  the  reply  thereto  being  jis  follows: 

"  October  22,  1884. 
*'  Sir:  The  act  of  March  3,  1873  (17  Stat.,  p.  558),  regu- 
lating the  pay  for  carrying  the  mails  on  railroad  routes 
provides  *  *  *  '  tliat  the  pay  per  mile  per  annum  shall 
not  exceed  the  following  rates,  namely :  On  routes  carrying 
their  whole  length  an  average  weight  of  mails  per  day  of 
200  pounds,  $50;  500  pounds,  $75;  1,000  pounds,  $100; 
1,500  pounds,  $125;  2,000  pounds,  $150;  3,500  pounds, 
$175,  etc.,  *  *  *  5  the  average  w^eight  to  be  ascertained 
in  every  case,  by  the  actual  weighing  of  the  mails  for 
such  a  number  of  successive  working  days,  not  less  than 
thirty,    *    *    *    .' 
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"  Upon  a  large  number  of  the  railroad  routes  mails  are 
carried  on  six  days  each  week — that  is,  no  mails  are  carried 
on  Sunday.  On  others  they  are  carried  on  every  day  in  the 
year. 

"  It  has  been  the  practice  since  1875  in  arriving  at  the 
average  weight  of  mails  per  day  on  these  two  classes  of 
service  to  treat  the  'successive  working  days'  as  being  com- 
posed of  the  six  working  or  secular  days  in  the  week,  which 
is  explained  by  the  following  illustrations : 

"  Two  routes,  No.  1  and  No.  2,  over  each  of  which  31?> 
tons  of  mail  are  carried  annually. 

"  On  route  No.  1  mails  are  carried  twice  daily  except 
Sunday,  six  days  per  week,  and  are  weighed  for  thirty  suc- 
cessive working  days,  covering  usually  a  period  of  thirty- 
five  days.  The  result  is  divided  by  30  and  an  average 
weight  of  mails  per  day  of  2,000  pounds  is  obtained. 

"  Transportation  per  mile  of  road  per  annum,  1,252  miles. 

"  Weight  per  mile  of  road  per  annum,  313  tons. 

"  Pay  per  ton  per  mile  of  road  per  annum,  37.92  cents. 

"  Pay  per  mile  run,  11.9  cents. 

''  Rate  of  pay  allowed  per  mile  per  annum,  $150. 

"  On  route  No.  2  mails  are  carried  twice  daily,  seven  days 
per  week,  and  are  weighed  for  thirty  successive  working 
days  and  for  the  intervening  Sundays,  the  weight  on  the 
Sundays  being  treated  as  if  carried  on  Mondays,  the  weigh- 
ing, as  before,  covering  usually  a  period  of  thirty-five  days. 
The  result  is  divided  by  30  and  an  average  weight  of  mails 
per  day  of  2,000  pounds  is  obtained. 

"  Transportation  per  mile  of  road  per  annum,  1,460  miles. 

"  Weight  per  mile  of  road  per  annum,  313  tons. 

"  Pay  per  ton  per  mile  of  road  per  annum,  47.92  cents. 

"  Pay  per  mile  run,  10.2  cents. 

"  Rate  of  pay  allowed  per  mile  per  annum,  $150. 

"  I  have  thought  it  necessary  to  give  the  foregoing  illus- 
trations in  order  that  the  practice  of  this  Department  under 
the  law  cited  may  readily  appear,  and  I  will  thank  you  to 
advise  me  whether  that  practice  is  in  compliance  with  or  in 
violation  of  the  statute.  If  not  in  conformity  with  the  law, 
will  you  please  indicate  the  correct  method  by  which  the 
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average  weight  per  day  should  be  obtained  and  the  com- 
pensation adjusted  thereon? 
"  Very  respectfully, 

"  Frank  Hatton, 

'^^  Postmaster-  General. 
''  Hon.  B.  H.  Brewster, 

"  Attorney 'General^  Department  of  Justice^ 

''  Department  of  Justice, 

"  October  SI,  188^, 
"  Sir  :  I  have  considered  your  communication  of  the  22d 
instant,  requesting  to  know  whether  the  construction  placed 
by  the  Post-Office  Department  on  section  4002,  subordinate 
section  2,  prescribing  the  mode  in  which  the  average  of  the 
weight  of  mails  transported  on  railroad  routes  shall  be  as- 
certained, is  correct,  and  am  of  opinion  that  that  construc- 
tion is  correct,  and  that  a  departure  from  it  would  defeat 
the  intention  of  the  law  and  cause  no  little  embarrassment. 
"  I  have  the  honor  to  be,  your  obedient  servant, 

"  S.  F.  Phillips, 
"  Acting  Attorney-General, 
''  The  Postmaster-Cjeneral." 

The  above  letter  from  the  Acting  Attorney-General  is 
taken  from  Opinions  of  Attorney-General,  Vol.  XVIII, 
page  71.  While  it  is  there  stated  that  it  was  signed  by 
S.  F.  Phillips,  the  original,  received  at  the  Post-Office 
Department,  is  signed  by  William  A.  Maury. 

Postmaster-General  Gresham's  order  was  revoked  Jan- 
uary 16,  1885.  This  order  had  evidently  in  view  the  same 
purpose  as  order  No.  1()5. 

We  have  here,  then,  a  case  where  the  practical  interpre- 
tation placed  upon  the  act  of  Congress  of  March  3,  1873, 
in  regard  to  obtaining  the  daily  average  weight  of  mail 
upon  railroad  routes  by  the  Post-Office  Department  has 
been,  except  for  a  few  months,  unbroken  for  thirty-five 
years,  althouirh  its  correctness  was  authoritatively  chal- 
lenged. It  also  appears  that  while  Congress  in  187G  and 
18T8  and  again  in  1007  provided  for  a  reduction  in  the 
maximum  rates  establislied  by  the  act  of  March  3,  1873,  it 
made  no  change  in  the  provision  as  to  obtaining  the  average 
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weight.  It  further  appears  that  in  1905  Congress  reen- 
acted  that  provision  in  exactly  the  same  language,  except 
that  "  ninety  "  was  substituted  for  "  thirty." 

Moreover,  it  should  be  noted  that  the  post-office  appropri- 
ation bill  (H.  R.  25483)  reported  to  the  House  on  Feb- 
ruary 6,  1907,  provided : 

"  The  Postmaster-General  is  hereby  authorized  and  di- 
rected to  readjust  the  compensation  to  be  paid  from  and 
after  the  1st  day  of  July,  1907,  for  the  transportation  of 
mails  on  railroad  routes  carrying  their  whole  length  an 
average  weight  of  mails  per  day  of  upward  of  5,000  pounds 
by  making  the  following  reductions  from  the  present  rates 
per  mile  per  annum  for  the  transportation  of  mails  on 
such  routes:  On  routes  carrying  their  whole  length  an 
average  weight  of  mails  per  day  of  more  than  5,000  pounds 
and  less  than  48,000  pounds,  5  per  cent ;  48,000  pounds  and 
less  than  80,000  pounds,  10  per  cent;  and  $19  additional  for 
every  additional  2,000  pounds:  Promded^  That  hereafter 
the  average  weight  per  day  be  ascertained,  in  every  case, 
by  the  actual  weighing  of  the  mails  for  such  a  number  of 
successive  days,  not  less  than  one  hundred  and  five,  at  such 
times  and  not  less  frequently  than  once  in  every  four  years, 
and  the  result  to  be  stated  and  verified  in  such  form  and 
manner  as  the  Postmaster-General  may  direct:  Provided^ 
further^  That  hereafter,  at  the  time  of  the  weighing  of  the 
mails  at  the  periods  required  by  law,  empty  mail  bags  shall 
not  be  weighed  nor  taken  as  any  part  of  the  total  weight 
of  the  mails  in  estimating  the  pay  for  transportation  of 
said  mails." 

The  accompanying  report  from  the  Committee  on  the 
Post-Office  and  Post-Roads  and  two  minority  reports  dis- 
cussed the  question  very  fully  and  showed  clearly  the  in- 
tention on  the  part  of  the  committee,  that,  ii;i  the  words  of 
its  report: 

'*  In  computing  the  average  weight  of  mail  carried  per 
day,  the  whole  number  of  days  such  mail  may  be  weighed 
shall  be  used  as  the  divisor." 

On  February  20,  1907,  while  the  House  in  committee  of 
the  whole  was  considering  the  Post-Office  bill,  the  follow- 
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iiig  amendment  was  offered  by  Mr.  Murdock  to  follow  the 
provision  "  For  inland  transportation  by  railroad  routes^ 
$44,660,000:" 

^'  Pro  inded^  That  no  part  of  this  sum  shall  be  expended 
in  payment  for  transportation  of  the  mails  by  railroad 
routes  where  the  average  weight  of  mails  per  day  has  been 
computed  by  the  use  of  a  divisor  less  than  the  whole 
number  of  days  such  mails  have  been  weighed." 

A  point  of  order  was  made  against  this  amendment  on 
the  ground  that  it  changed  existing  law.  The  Chair  sus- 
tained the  point,  observing  (41  Cong.  Rec,  3471)  : 

"  The  Chairman.  The  existing  law  has  received  a  con- 
struction by  the  officers  charged  with  the  duty  of  admin- 
istering it,  and  that  construction  the  Chair  feels  bound  ta 
follow.  The  proposed  amendment  changes  existing  law  as 
construed  by  the  proper  officer,  by  changing  the  divisor^ 
This  is  in  the  guise  of  a  limitation,  but  it  has  been  held 
over  and  over  again  here  that  a  limitation  is  negative  in 
its  nature  and  may  not  include  positive  enactment  estab- 
lishing rules  for  executive  officers.  Tt  has  been  hold  further 
that  while  limitation  may  provide  that  a  part  of  an  appro- 
priation shall  not  be  used  except  in  a  certain  way,  yet  the 
restriction  of  executive  discretion  may  not  go  to  the  extent 
of  an  imposition  of  new  duties.  And  the  limitation  on  the 
discretion  exercised  under  the  law  by  a  bureau  of  the  Gov- 
ernment is  a  change  of  existing  law.  The  decisions  on  the 
question  of  limitation,  the  attempt  to  draw  a  well-defined 
distinction  between  changes  of  existing  law  and  a  proper 
limitation,  are  among  the  most  difficult  questions  that  the 
Chair  is  ever  called  upon  to  decide." 

Upon  appeal  from  the  decision  of  the  Chair,  its  ruling 
was  sustained.     (Id.,  3472.) 

Later  on  the  same  day  the  provision  of  the  bill  above 
quoted  directing  the  Postmaster-General  to  readjust  the 
compensation  to  be  paid  from  and  after  July  1,  1907,  for 
the  transportation  of  the  mails  on  railroad  routes,  which, 
included  the  proviso  "  that  hereafter  the  average  weight  per 
day  be  ascertained,  in  every  case,  by  the  actual  weighing  of 
the  njails  for  such  a  number  of  successive  days,"  etc.  (the 


The  PostinaateT' General.  403 

word  "working"  being  omitted),  also  went  out  upon 'a 
point  of  order.  (41  Cong.  Rec.,  3473.)  Subsequently,  on 
the  same  day,  the  rules  were  suspended  and  this  provision, 
without  the  proviso  as  to  obtaining  the  average,  was  in- 
serted and  became  the  law.     (Id.,  3494.) 

The  principles  of  law  bearing  upon  the  solution  of  the 
matter  under  consideration  in  this  aspect  are  settled  by 
decisions  of  the  Supreme  Court  of  the  United  States. 

It  has  been  held  that  where  the  meaning  of  a  statute  is 
doubtful  or  ambiguous,  the  practical  construction  placed 
upon  it  by  the  Department  of  the  Government  charged  with 
its  administration,  if  contemporaneous,  uniform,  and  long 
continued,  although  not  deemed  controlling  on  the  courts, 
is  to  be  treated  with  respect  and  will  ordinarily  be  followed. 
(Brown  v.  United  States^  113  U.  S.,  568;  United  States  v. 
Philhrick,  120  U.  S.,  52;  Robertson  v.  Downing,  127  U.  S., 
(;07;  United  States  v.  Alabama  R.  R.  Co,,  142  U.  S.,  615.) 

In  the  last-mentioned  case,  which  involved  the  question 
of  compensation  to  railroads  for  carrying  the  mails,  the 
court  said  (p.  621)  : 

"  *  *  *  It  is  a  settled  doctrine  of  this  court  that,  in 
case  of  ambiguity,  the  judicial  department  will  lean  in 
favor  of  a  construction  given  to  a  statute  by  the  depart- 
ment charged  with  the  execution  of  such  statute,  and,  if 
such  construction  be  acted  upon  for  a  numl>er  of  years,  will 
look  with  disfavor  upon  any  sudden  change,  whereby  par- 
ties who  have  contracted  with  the  Government  upon  the 
faith  of  such  construction  ma}'  be  prejudiced." 

But  the  true  scope  of  this  principle  is  illustrated  by  a 
considerable  number  of  cases  in  which  the  court  has  re- 
fused to  adopt  the  departmental  construction  of  a  statute. 
In  those  cases  the  court  has  said  that  such  departmental 
construction  is  without  weight  where  the  statute  is  clear 
and  explicit  and  free  from  ambiguity  or  doubt.  (Swift  Co. 
V.  United  States,  105  U.  S.,  691,  695;  United  States  v. 
Graham,  110  U.  S.,  219,  221;  United  States  v.  Tanner,  147 
U.  S.,  661,  663:  United  States  v.  Alger,  152  U.  S.,  384,  397; 
Studebaker  v.  Perry,  184  U.  S.,  258^  268-269.) 

In  Swift  Co.  V.  United  States,  the  court  says  (p.  694)  : 

"  There  is  no  serious  question  raised  as  to  the  proper  con- 
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struction  of  the  internal-revenue  acts  upon  the  point,  it 
being  virtuall}-  admitted  that  the  contention  on  the  part  of 
the  appellant  upon  the  provisions  of  the  statutes  is  correct. 

"  It  is  met,  however,  in  the  opinion  of  the  Court  of 
Claims,  and  in  argument  on  behalf  of  the  Government  here, 
that  the  contrary  construction,  to  pay  these  commissions 
in  stamps  at  their  face  value,  has  been  acted  upon  by  the 
Commissioner  of  Internal  Eevenue  from  the  beginning;  has 
been  asquiesced  in  by  purchasers  and  dealers;  and  has  never 
been  changed  by  Congress;  and  as  an  official  practice  has 
thus  acquired  the  force  of  law;  or  if  not,  then,  at  least, 
it  was  a  course  of  dealing  well  known  to  the  appellant, 
and  acquiesced  in,  by  which  it  accepted  stamps  at  their 
face  vahie  in  payment  of  its  commissions,  which  it  is  not  at 
liberty  now  to  open,  question,  and  reverse. 

"  The  right  construction  of  the  internal-revenue  acts, 
upon  the  point  of  the  allowance  of  commissions  to  dealers 
in  proprietary  articles,  purchasing  stamps  made  from  their 
own  dies,  and  for  their  own  use,  is  too  clear  to  bring  the 
case  within  the  first  alternative.  The  rule  which  gives 
determining  weight  to  contemporaneous  construction,  put 
upon  a  statute,  by  those  charged  wuth  its  execution,  ap- 
l^lies  only  in  cases  of  ambiguity  and  doubt.  {Edicard^ 
Lessee  v.  Darhy,  12  Wheat.,  206;  JSmi/the  v.  Fiske^  23  Wall., 
374;  United  States  v.  Jfoore,  05  U.  S.,  700;  Fnited  States 
V.  Pugh,  99  id.,  205.'^) 

In  United  States  v.  Alger ^  the  court  says: 
''  If  the  meaning  of  that  act  were  doubtful,  its  prac- 
tical construction  by  the  Na\7'  Department  would  be  en- 
titled to  great  weight.  But  as  the  meaning  of  the  statute, 
as  applied  to  these  cases,  appears,  to  this  court  to  be  per- 
fectly clear,  no  practice  inconsistent  with  that  meaning  can 
have  any  effect.  {Sirift  Co.  v.  United  States^  105  U.  S.. 
091,  095*;  United  States  v.  Graham,  110  U.  S.,  619;  United 
States  V.  Tanner,  147  U.  S.,  001.)" 

In  so  far  as  this  question  is  affected  by  the  practice  of  the 
Post-Office  Department  standing  alone,  I  think  it  comes 
fully  within  the  principle  laid  down  in  the  two  cases  lastly 
above  cited.  The  law  says  the  average  weight  shall  be 
ascertained   *'  by   the   actual    weighing   of   the   mails   for 
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'^  *  *  successive  working  days."  The  practice  has  been 
to  weigh  on  Sundays,  and  yet,  when  the  average  is  to  be 
ascertained,  Sundays  are  excluded  from  the  divisor.  This 
practice  is  not  only  clearly  erroneous,  but  logically  inde- 
fensible. If  Sundays  are  not  ''  working  days,"  the  law 
does  not  permit  the  mails  to  be  weighed  on  Sundays.  Tf 
they  are  "  working  days,"  their  exclusion  from  the  divisor 
renders  the  result  of  the  computation  false  on  its  face.  It 
may  be  conceded  that  the  question  whether  "  working  day  " 
is  to  be  interpreted  "  week  day  "  in  this  provision  of  the 
statute  is  not  free  from  doubt,  and,  if  the  practice  of  the 
Post-Office  Department  were  consistent  with  one  construc- 
tion and  inconsistent  with  the  other,  there  might  be  room 
to  apply  the  doctrine  of  Brown's  and  Philbrick's  cases ;  but 
as  it  is  consistent  with  neither,  and  can  be  defended,  if  at 
all,  only  by  reading  the  words  in  one  sense  for  one  purpose 
and  in  another  sense  for  another  purpose,  there  is  no  room 
for  the  application  of  any  such  doctrine. 

The  practice  seems  to  have  constituted,  in  fact,  a  sort  of 
administrative  legislation  intended  to  encourage  the  carry- 
ing of  the  mails  on  Sundays,  and  the  most  serious  difficulty 
('onnected  with  the  subject  is  to  determine  whether  there 
has  not  been  a  legislative  sanction  of  the  practice  by  the 
Congress  in  its  failure  to  change  the  method  of  computa- 
tion when  it  reenacted  the  statute  in  1005,  for  there  can  be 
no  question  that  the  practice  of  the  Department  in  this  re- 
spect was,  or  might  have  Ijeen,  well  known  to  the  Congress, 
by  reason  of  very  full  statements  concerning  it  in  public 
documents. 

In  Dollar  Sarh\(js  Bank  v.  United  State/t  (19  Wall., 
227),  the  court  refused  to  hold  that  the  Congress,  by  the  re- 
enactment  of  a  statute,  had  adopted  the  construction  placed 
upon  it  by  the  department  of  the  Government  charged 
with  its  administration.  The  statute  under  consideration 
in  that  case  (act  of  Congress  of  July  13,  18G6,  14  Stat., 
138)  provided: 

"  That  there  shall  be  levied  and  collected  a  tax  of  five 
per  centum  on  all  dividends  in  scrip  or  money  thereaftei* 
declared  due.  wherever  and  whenever  the  same  shall  be  pay- 
able,   to    stockholders,    policy    holders,    or    depositors,    or 
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parties  whatsoever,  including  nonresidents,  whether  citi- 
zens or  aliens,  as  part  of  the  earnings,  income,  or  gains  of 
any  bank,  trust  company,  savings  institution,  and  of  any 
fire,  marine,  life,  inland  insurance  company,  either  stock  or 
mutual,  under  whatever  name  or  style  known  or  called,  in 
the  United  States  or  Territories,  whether  specially  incorpo- 
rated or  existing  under  general  laws,  and  on  all  undistrib- 
uted sums,  or  sums  made  or  added  during  the  year  to  their 
surplus  or  contingent  funds;  and  said  banks,  trust  com- 
panies, savings  institutions,  and  insurance  companies  shall 
pay  the  said  tax,  and  are  hereby  authorized  to  deduct  and 
withhold  from  all  payments  made  on  account  of  any  divi- 
dends or  sums  of  money  that  may  be  due  and  payable  as 
aforesaid  the  said  tax  of  five  per  centum.  *  *  *  Pro- 
vided^ That  the  tax  upon  the  dividends  of  life  insurance 
companies  shall  not  be  deemed  due  until  such  dividends 
are  payable;  nor  shall  the  portion  of  premiums  returned 
by  mutual  life  insurance  companies  to  their  policy  holders, 
nor  the  annual  or  semi-annual  interest  allowed  or  paid  to 
the  depositors  in  savings  banks  or  savings  institutions,  be 
considered  as  dividends." 

It  was  contended  that  savings  institutions  were  relieved 
from  taxation  by  the  proviso  to  this  section,  but  the  court 
held  otherwise,  and  in  reply  to  the  argument  based  upon  the 
practical  construction  placed  upon  the  act,  said  (pp. 
23G-237): 

"  Our  attention  has  been  called  to  the  fact  that  in  1867, 
and  again  in  1870,  the  Commissioners  of  Internal  Revenue 
construed  the  proviso  as  exempting  savings  institutions 
from  the  tax  upon  all  sums  added  to  their  surplus  or  con- 
tingent funds,  and  that  the  act  of  Congress  of  July  14, 
1870,  which  reduced  internal  taxation,  employed  substan- 
tially the  same  language  respecting  savings  banks  as  that 
contained  in  the  act  of  1806.  In  view  of  this,  the  plain- 
tiffs in  error  argue  that  Congress  required  the  Commis- 
sioner to  prescribe  what  returns  savings  banks  should 
make ;  that  this  made  it  his  duty  to  put  a  construction  on 
the  law;  that  he  did  so,  and  hold  that  such  institutions 
were  not  required  to  return  undi^^tributed  earnings  carried 
to  a  surplus  fund,  and  that  after  this  practical  construction 
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liad  been  made  and  acted  upon  more  than  three  years,  Con- 
gress reenaeted  the  tax,  reduced  in  amount,  in  the  same 
words.  Hence,  it  is  inferred,  the  construction  given  by 
the  Commissioner  was  adopted.  It  is,  doubtless,  a  rule  that 
when  a  judicial  construction  has  been  given  to  a  statute,  the 
reenactment  of  the  statute  is  generally  held  to  be  in  effect 
a  legislative  adoption  of  that  construction.  This,  however, 
can  only  be  when  the  statute  is  capable  of  the  construction 
given  to  it,  and  when  that  construction  has  become  a 
settled  rule  of  conduct.  The  rule,  we  think,  is  inapplicable 
to  this  case.  In  the  first  place,  the  decisions  of  the  In- 
ternal-Revenue Commissioner  can  hardly  be  denominated 
judicial  constructions.  That  officer  was  not  required  by  the 
law"  to  prescribe  what  returns  savings  banks  were  required 
to  make.  That  was  prescribed  by  the  act  of  Congress 
itself,  and  he  had  no  power  to  dispense  with  the  requisition. 
There  is,  therefore,  no  presumption  that  his  decisions  were 
brought  to  the  knowledge  of  Congress  w4ien  the  act  of  1870 
was  passed.  And  again,  the  construction  he  gave  is  an 
impossible  one,  for,  as  we  have  seen,  it  makes  the  proviso 
2)lainly  repugnant  to  the  body  of  the  section. 

"  We  are  constrained,  then,  to  hold  that  the  act  of  Con- 
gress does  impose  upon  the  plaintiffs  in  error  the  tax  to 
recover  which  the  present  suit  was  brought.-' 

This  opinion  would  probably  be  decisive  of  the  present 
-question  were  it  not  for  some  more  recent  decisions  of  the 
•court.  In  New  York^  New  Haven  and  Hartford  R,  R,  Go, 
V.  Interstate  Commerce  Commission  (200  U.  S.,  361,  399), 
it  was  contended  that  the  prohibition  of  the  act  to  regu- 
late commerce  and  its  amendments  against  undue  pref- 
erences and  discriminations,  ought  not  to  be  interpreted 
as  applying  against  a  carrier  who  was  a  dealer  in  com- 
modities "  because  of  an  administrative  construction  long 
since  given  to  the  act  by  the  Interstate  Commerce  Com- 
mission, the  body  primarily  charged  with  its  enforcement, 
and  w^hich  has  become  a  rule  of  property  affecting  vast 
interests  which  should  not  be  judicially  departed  from, 
especially  as  such  construction,  it  is  asserted,  has  been 
impliedly  sanctioned  by  Congress  by  frequently  amending 
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the  act  without  changing  it  in  this  particular."  The  court 
said  on  this  point  (p.  401)  :  ^ 

"  *  *  *  A  construction  made  by  the  body  charged 
with  the  enforcement  of  a  statute,  which  construction  has 
long  obtained  in  practical  execution,  and  has  been  im- 
pliedly sanctioned  by  the  reenactment  of  the  statute  with- 
out alteration  in  the  particulars  construed,  when  not  plainly 
erroneous^  must  be  treated  as  read  into  the  statute.  Es- 
pecially do  we  think  this  rule  applicable  to  the  case  in 
hand,  because  of  the  nature  and  extent  of  the  authority 
conferred  on  the  Commission  from  the  beginning  concern- 
ing the  prohibitions  of  the  act  as  to  rebates,  favoritism  and 
discrimination  of  all  kinds,  and  particularly  in  view  of  the 
repeated  declarations  of  the  court  that  an  exertion  of  power 
by  the  Commission  concerning  such  matters  was  entitled 
to  gi-eat  weight  and  was  not  lightly  to  be  interfered  with.'' 

These  remarks  were,  strictly  speaking,  obiter  dicta^  for 
the  Court  said  immediately  afterwards: 

""  The  concessions  thus  made,  however,  are  wholly  irrele- 
vant to  the  case  iK^forc  us." 

In  the  case  of  United  States  v.  Falh  c&  Bro.  (204  U.  S., 
143),  however,  the  court  seems  to  have  come  very  near  to 
qualifying  the  decision  in  Dollar  Savings  Bank  v.  United 
States^  above  cited.  In  that  case  the  Government  con- 
tended that  the  practical  construction  given  by  the  Execu- 
tive Department  to  a  proviso  in  the  tariff  act  of  1890  should 
control  the  interpretation  of  a  similar  proviso  in  the  tariff 
act  of  1897,  and  the  court  sustained  that  view,  saying 
(p.  152) : 

"  This,  then,  is  our  view :  The  Attorney-General  having 
construed  the  proviso  of  section  50  of  the  act  of  1890  as 
not  restricted  to  the  matter  which  immediately  preceded  it, 
but  as  of  general  application,  and  this  construction  having 
been  followed  by  the  executive  officers  charged  with  the 
administration  of  the  law.  Congress  adopted  the  construc- 
tion by  the  enactment  of  section  33  of  the  act  of  1897  and 
intended  to  make  no  other  change  than  to  require  as  the 
basis  of  duty  the  weight  of  the  merchandise  at  the  time  of 
entry  instead  of  its  weight  at  the  time  of  its  withdrawal 
from  warehouse." 
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This  aspect  of  the  question  has  caused  me  some  measure 
of  doubt,  but,  upon  careful  consideration,  I  do  not  think  it 
falls  within  the  principle  of  the  case  last  cited.  The  con- 
struction supposed  to  have  been  placed  upon  the  statute  in 
the  practice  of  the  Post-Office  Department  is  not  only 
''plainly  erroneous,"  like  the  case  suggested  as  an  exception 
by  the  court  in  200  U.  S.,  361,  but  is  "  an  impossible  one  ''  as 
was  that  rejected  by  the  court  in  19  Wall.,  227.  There  is 
nothing  to  show  that  the  construction  by  the  Attorney-Gen- 
eral sustained  in  the  Falk  case  seemed  to  the  court  either 
"  plainly  erroneous  "  or  impossible."  It  must  be  further- 
more remembei  ed  that  in  reenacting  the  statute  in  1905,  as 
in  enacting  it  in  187f3,  the  Congress  only  fixed  a  minimum 
to  the  number  of  days  on  which  the  Postmaster-General 
must  have  the  mails  weighed ;  he  remained,  as  he  had  been 
previously,  entirely  at  liberty  to  increase  their  number  in 
his  discretion,  and  he  might  therefore,  as  above  noted,  have 
made  the  weighing  period  extend  through  the  entire  year, 
or  have  supplemented  the  weighing  by  computations  which 
would  render  j^ractically  nugatory  the  construction  su])- 
posed  to  be  in^  olved  in  the  practice.  In  other  words,  in 
1905  the  Congress  may  have  felt  justified  in  awaiting  an 
administrative  remedy  for  a  faulty  administrative  prac- 
tice, and  have  only  thought  seriously  of  a  legislative  remedy 
two  years  later.  The  opinion  purporting  to  have  been 
given  by  Solicitor-General  Phillips  on  October  31,  1884, 
is  not  only,  as  above  stated,  irregular  in  form,  but  so  meager 
and  inadequate  in  its  statement  and  discussion  of  the  ques- 
tions involved,  that  I  can  not  recognize  it  as  binding  upon 
me  in  the  premises.  As  to  the  decision  of  the  chairman  of 
the  committee  of  the  whole,  sustained  upon  appeal,  to  the 
effect  that  the  proposed  amendment  requiring  a  divisor 
"  not  less  than  the  whole  number  of  days  such  mails  have 
been  weighed,"  made  a  change  in  existing  law,  I  am  not 
aware  of  any  precedent  holding  such  a  decision  to  be  bind- 
ing upon  this  Department.  The  decision  may  be  held, 
moreover,  to  have  been  correct,  without  regard  to  the  "  con- 
struction "  alleged  by  the  chairman  to  have  been  placed 
upon  the  law  by  ''  the  proper  officer." 
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It  follows  from  what  I  liave  said  that  I  consider  the 
form  or  method  in  which  the  information  obtained  from 
weighing  the  mails  in  accordance  wuth  the  act  of  March  3, 
1905,  shall  be  utilized,  a  matter  in  your  discretion,  pro- 
vided your  action  shall  be  directed  to  the  ascertainment  of 
what,  according  to  your  best  judgment,  would  be  an  aver- 
age weight  as  nearly  true  as  may  be  practicable  per  day 
during  a  year  of  the  mails  carried  as  the  statute  lastly 
aforesaid  directs,  to  be  used  as  a  basis  for  a  yearly  com- 
pensation to  the  carrier.  Of  course  the  adequacy  of  such 
compensation  is  for  the  Congress,  not  for  the  Postmaster- 
Oeneral.  Each  of  the  two  orders  first-above  mentioned 
constituted  therefore,  in  strictness,  a  legal  exercise  of  a  dis- 
cretion vested  by  law  in  the  Postmaster-General.  If,  how- 
ever, no  further  calculation  is  to  be  made  beyond  the  addi- 
tion of  ascertained  weights  and  division  by  the  divisor 
^selected,  it  seems  obvious  that  order  No.  165  may  lead  to 
arbitrary  and  inequitable  results.  Order  No.  412,  upon  the 
same  assumption,  will  give,  as  the  average  weight  per  day 
during  a  year,  the  said  average  weight  per  day  during 
somewhat  more  than  one-fourth  of  a  year ;  and  there  is  no 
reason  to  suppose  its  results  will  be  unjust  or  have  any 
greater  inaccuracy  than  is  authorized  and  contemplated  by 
the  act  of  1905. 

Yours,  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Postmaster-General. 


IMMIGRATION— GEROXIMO  GARCIA— PROMISE  OF  EMPLOY- 
MENT  MADE   BY   STATE   OFFICER. 

An  nHen  who  arrived  at  New  Orleans  from  Cuba  on  Anpust  5,  1J>07. 
his  passage  money  having  been  paid  by  an  agent  of  the  Louisiana 
State  board  of  agriculture  and  Immigration  out  of  funds  appro- 
priated by  that  State,  the  agent  having  assured  the  alien  of 
employment  upon  his  arrival,  which  ass<urance  operated  as  a 
material,  If  not  the  principal,  inducement  to  his  immigration,  the 
expectation  being  that  the  employer  will  loan  the  alien  the  sum  so 
advanced  for  the  reimbursement  of  the  State, — is  not  entitled  to 
admission  to  the  United  States. 
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The  olaflses  of  aliens  excluded  by  section  2  of  the  act  of  February 
20.  1907  (34  Stat,  808).  Include  "aliens  solicited  or  Induced  to 
immigrate  by  reason  of  offers  or  promist^s,  even  if  there  is  no  con- 
tract of  employment."     (20  Op..  100,  207.) 

Section  G  of  the  act  of  1907  contains  no  exceptions  in  favor  of  a 
State  in  reference  to  specific  promises  of  employment  to  Indi- 
vidual immigrants,  nor  any  requirement  that  the  promises  of  em- 
ployment, in  order  to  work  exclusion,  must  be  the  sole  induce- 
ment to  exclusion. 

The  right  of  Congress  to  regulate  the  admission  of  aliens  into  the 
United  States  clearly  controls  the  action  of  any  State  agent  in 
this  respect.     (26  Op.,  180.) 

While  the  payment  of  an  Immigrant's  passage  out  of  State  funds 
does  not  of  itself  require  his  exclusion,  yet  such  payment  oper- 
ates to  throw  upon  the  immigrant  the  burden  of  showing  that  he 
does  not  come  within  any  of  the  otherwise  excluded  <*las8es,  such 
as  paupers,  etc.,  specifically  excluded  by  the  act. 

The  merely  hypothetical  possibility  of  a  condition  arising  under  the . 
indirect  method  of  attempting  to  eventually  secure  reimbursement 
to  the  State  fund  of  the  amount  of  the  alien's  passage,  which 
could  i>erhaps  be  regarded  as  in  effect  a  payment  of  his  passage 
by  a  corporation,  society,  or  association,  would  not  be  a  ground  of 
exclusion. 

Department  op  Justice, 

September  30^  1907, 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  26th  instant  in  reference  to  the  appeal  of 
Oeronimo  Garcia,  who  has  been  excluded  from  the  United 
States  by  a  decision  of  the  board  of  special  inquiry  at  the 
port  of  New  Orleans,  in  a  test  case  brought  by  the  Lou- 
isiana State  board  of  agriculture  and  immigration,  in 
which  you  recite  the  facts  brought  out  by  the  testimony 
and  request  an  expression  of  my  opinion  as  to  whether  the 
admission  of  an  alien  to  the  United  States  under  the  cir- 
cumstances thus  recited  would  be  in  violation  of  the  immi- 
gration act  of  February  20,  1907. 

The  facts  as  stated  by  you  are  as  follows: 

"  Geronimo  Garcia  arrived  at  the  port  of  New  Orleans 
from  Cuba  on  August  5,  1907.  His  passage  was  paid  by 
Mr.  Reginald  Dykers,  who  at  the  time  was  the  regularly 
authorized  agent  of  the  Louisiana  State  board  of  agricul- 
ture and  immigration,  out  of  funds  appropriated  in  regu- 
lar manner  by  the  State  legislature.    Mr.  Dykers  and  a 
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Mr.  L.  H.  Allen,  the  latter  also  being  a  representative  of 
the  said  board,  approached  the  alien  in  Habana  and  so- 
licited him  to  immigrate  to  the  State  of  Louisiana,  assur- 
ing him  that  employment  as  a  farm  laborer  would  be  se-  . 
cured  for  him  on  his  arrival  in  said  State.  In  exchange, 
for  the  passage  money  the  alien  gave  to  the  said  officials 
a  receipt,  in  which  he  promised  to  return  to  the  Louisiana 
State  board  of  agriculture  and  immigration  within  a  year 
the  sum  so  advanced.  It  is  the  expectation  of  the  State 
agent  that  in  such  cases,  upon  the  alien's  securing  employ- 
ment, his  employer  will  loan  him  the  amount  necessary  to 
reimburse  the  State  and  deduct  the  same  from  his  wages; 
but  no  method  has  been  provided  whereby  an  employer 
can  be  compelled  to  make  such  loan,  it  teing  the  intention 
.  of  the  State  board  to  rely  upon  the  moral  obligation  of  the 
alien's  promise  to  reimburse  the  State,  and  not  upon  any 
legal  measures  against  him  or  his  employer.  The  alien  is 
left  free  to  select  such  employer  as  he  pleases,  although  the 
expectation  of  the  agent  is  that  aliens  selected  by  him  under 
this  plan  will  be  of  such  a  i-eliable  class  that  they  will 
usually  seek  employment  from  parties  who  can  be  depended 
upon  to  advance  to  the  alien  the  amount  of  the  passage  and 
enable  him  to  therewith  reimburse  the  State  fund.  It 
also  appeai-s  that,  while  the  alien  Garcia  had  seen  adver- 
tisements published  abroad  by  the  Louisiana  State  board 
of  agriculture  and  immigration,  reciting  the  inducements 
the  State  of  Louisiana  offers  for  immigration  thereto,  he 
was  not  induced  to  come  to  the  United  States  solely  by 
reason  of  such  inducements;  nor  was  the  sole  inducement 
the  fact  that  his  passage  was  paid  by  another,  nor  the  fact^ 
brought  out  in  the  testimony,  that  his  father  had  previously 
come  to  this  countr3\  These  facts  operated  to  some  ex- 
tent, however,  to  lead  him  to  endeavor  to  avail  himself  of 
the  assurances  given  by  the  above-named  agents  that  em- 
ployment as  a  farm  laborer  would  be  secured  for  him  on  his 
landing  in  Louisiana. 

"Although  the  desire  of  the  State  agent  is  that  Garcia, 
if  landed,  shall  enter  the  employ  of  an  individtial  planter 
who  would  be  willing  to  loan  him  the  cost  of  his  passage 
and  gradually  deduct  it  from  his  wages,  thus  enabling  said 
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alien  to  immediately  reimburse  the  State  fund,  he  is,  as 
above  stated,  left  free  to  accept  other  employment  if  he  so 
desires;  and  there  is  no  evidence  that  shows  positively  that 
the  said  Garcia  (or  any  other  alien  imported  in  accordance 
with  the  plan)  might  not,  after  landing,  be  employed  by  a 
corporation,  association,  or  societ^y  as  freely  and  in  the 
same  manner  as  by  an  individual ;  suggesting  a  possibility 
that,  under  the  indirect  method  of  attempting  to  eventually 
secure  reimbursement  to  the  State  fund  of  the  amount  of 
the  alien's  passage,  a  condition  could  arise  which  might, 
perhaps,  be  regarded  as  being,  remotely  but  yet  in  effect,  a 
payment  of  such  passage  by  a  corporation,  society,  or  asso- 
ciation." 

Upon  these  facts  I  am  of  the  opinion  that  Garcia  is  not 
entitled  to  admission  into  the  United  States. 

1.  It  appears  from  this  statement  that  I'epresentatives 
of  the  Louisiana  State  board  approached  Garcia  in  Havana 
and  solicited  him  to  immigrate  to  Louisiana,  assuring  him 
that  employment  as  a  farm  laborer  would  be  secured  for 
him  on  his  arrival,  and  that  such  assurances  operated  as  a 
material,  if  not  the  principal,  inducement  to  his  immigra- 
tion, since  neither  the  advertisements  published  by  the 
State,  nor  the  payment  of  his  passage,  nor  his  father's 
previous  coming,  was  the  sole  inducement  to  his  coming, 
but  these  matters  operated  to  some  extent  to  lead  him  to 
endeavor  to  avail  himself  of  the  assurances  of  employment 
given  him  by  the  representatives  of  the  State  board. 

Among  the  classes  of  aliens  excluded  by  section  2  of  the 
act  of  1J)0T  (34  Stat.,  898)  are: ''  Persons  hereinafter  called 
contract  laborers,  who  have  been  induced  or  solicited  to 
migrate  to  this  country  by  offers  or  promises  of  employ- 
ment or  in  consequence  of  agreements,  oral,  written  or 
printed,  express  or  implied,  to  perform  labor  in  this 
country  of  any  kind,  skilled  or  unskilled.''  This  provision, 
as  stated  in  my  opinion  rendered  the  President  on  March  20, 
1907,  excludes  "  aliens  solicited  or  induced  to  immigrate  by 
reason  of  offers  or  promises,  even  when  there  is  no  contract 
of  employment."     (20  Op.,  199,  207.) 

The  assurances  given  to  Garcia  by  the  State  agents  con- 
.*-titute,  in  my  opinion,  promises  of  employment  within  the 
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inhibition  of  the  statute.  While  it  is  provided  that  aliens 
coming  to  this  country  in  consequence  of  advertisements  by 
a  State  of  its  inducements  to  immigration  shall  not  be 
treated  as  coming  under  a  promise  of  employment  (sec.  6)^ 
there  is  no  exception  in  favor  of  a  State  in  reference  to 
%  specific  promises  of  employment  to  individual  immigrants 
such  as  were  held  out  to  Garcia  by  the  representatives  of  the 
State  board.  Neither  is  there  any  requirement  in  the  act 
that  the  promises  of  employment  in  order  to  work  exclu- 
sion must  be  the  sole  inducement  to  the  immigration. 

Therefore,  since  as  stated  in  my  opinion  rendered  the 
President  on  March  G,  1907,  the  unquestionable  right  of 
Congress  to  regulate  the  admission  of  aliens  into  the  United 
States  clearly  controls  the  action  of  any  State  agent  in 
this  respect  (20  Op.,  180,  193),  it  follows  that  on  account 
of  the  assurances  of  employment  that  were  given  to  Garcia 
as  an  inducement  to  his  immigration,  he  should  be  ex- 
cluded from  admission. 

2.  Furthermore,  as  his  passage  was  paid  out  of  State 
funds,  unless  it  was  also  clearly  shown  that  he  did  not  be- 
long to  any  of  the  classes,  such  as  paupers,  etc.,  specifically 
excluded  by  the  act,  he  comes  within  the  provision  of  sec- 
tion 2  of  the  act  (84  Stat.,  898)  excluding  "  any  person  whose 
ticket  or  passage  is  paid  for  with  the  money  of  another,  or 
who  is  assisted  by  others  to  come,  unless  it  is  affirmatively 
and  satisfactorily  shown  that  such  person  does  not  belong 
to  one  of  the  foregoing  excluded  classes,  and  that  said  ticket 
or  passage  was  not  paid  for  by  any  corporation,  association, 
society,  municipality,  or  foreign  government,  cither  di- 
rectly or  indirectly."  Under  this  provision,  while  the  pay- 
ment of  an  immigrant's  passage  out  of  State  funds  does 
not  of  itself  require  his  exclusion,  yet  such  payment  by  a 
State,  just  as  by  an  individual,  operates  to  throw  upon  the 
immigrant  the  burden  of  clearly  showing  that  he  does  not 
come  within  any  of  the  otherwise  excluded  classes,  and  in 
case  of  his  failure  to  so  show  he  is  not  entitled  to  admission. 

3.  In  reference  to  your  suggestion  that,  under  the  in- 
direct method  of  attempting  to  eventually  secure  reimburse- 
ment to  the  State  fund  of  the  amount  of  the  alien's  pas- 
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sage,  a  condition  might  arise  which  could  perhaps  be  re- 
garded as  in  effect  a  payment  of  his  passage  by  a  corpora- 
tion, society,  or  association,  as  the  statement  of  facts  does 
not  show  that  any  such  condition  actually  exists,  or  that 
his  passage  money  is  in  fact  to  be  so  repaid,  I  am  of  the 
opinion,  without  passing  upon  the  question  as  to  what 
would  be  the  effect  of  such  a  condition  if  it  did  arise,  that 
the  mere  hypothetical  possibility  of  such  a  condition  would 
not  be  a  ground  of  exclusion. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 


COAL  FOR  NAVY— TRANSPORTATION  IN  FOREIGN  VESSELS. 

Section  4347.  Revised  Statutes,  ami  the  act  of  February  17,  ISOS 
(30  Stat.,  248),  which  prohibit  the  transportation  of  merchandise 
from  one  domestic  port  to  anotlier  in  vessels  owned  by  foreigners, 
"  under  penalty  or  forfeiture  thereof,"  do  not  apply  to  proi)erty 
owned  by  the  Government. 

A  prohibition  in  a  statute  of  general  application  does  not  extend  to, 
or  affect,  the  sovereign,  unless  its  language  reijuires  that  such  a 
meaning  shall  be  given  to  it.  The  sovereign  authority  of  the 
country  is  not  bound  by  the  words  of  a  statute,  unless  named 
therein.     (20  Wall.,  251.) 

Coal  for  the  use  of  the  Navy  may,  under  existing  law.  be  transported 
by  sea  from  ports  on  the  Atlantic  to  ports  on  the  Pacific  coast  of 
the  United  States  in  vesst»ls  of  foreign  rc^gistry  where  sufficient 
American  vessels  for  that  purpose  can  not  be  had,  or  where  the 
charges  made  by  such  vessels  are  excessive  and  unreasonable. 

The  forfeiture  of  such  coal  would  merely  vest  the  title  thereto  in 
the  United  States,  and  the  Government  would  thereby  merely 
ac*quire  title  to  something  which  It  already  owned. 

The  act  of  April  28,  1904  (3:$  Stat.,  518),  which  provides  that  the 
War  and  Navy  Departments  shall  In  general  employ  vessels  of  the 
United  States  for  the  transportation  of  coal  and  other  supplies 
purchased  for  the  use  of  the  Army  or  Navy,  provided  the  rates 
charged  are  not  excessive  or  unreasonable,  contemplates  the  pos- 
sibility that  it  may  be  impossible  to  comply  with  its  terms  with- 
out exposing  the  Government  to  exorbitant  and  unreasonable 
expense. 
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This  statute  does  not  exi)ressly  cover  the  contingency  that  there 
might  be  no  American  vessels  obtainable  at  any  cost,  but  in  such 
a  case  the  rule  of  a  reasonable  construction  of  all  legislative  acts 
applies,  and  there  would  In?  the  same  right  to  employ  other  means 
of  transportation  as  is  expressly  granted  where  American  vessels 
can  be  procured,  but  only  at  excessive  cost  to  the  Government. 
Whenever  the  President  shall  determine,  as  provided  by  the  act  of 
1904,  that  the  rates  of  freight  charged  by  American  vessels  for 
the  transportation  of  coal  or  other  supplies  purcliased  for  tlie 
use  of  the  Navy  are  excessive  or  unreasonable,  the  Navy  I^epart- 
ment  Is  authorized  to  procure  such  transiwrtatlon  through  free 
competition,  oi^en  to  both  American  and  foreign  shipowners. 
The  preference  granted  by  this  act  is  to  be  construed  as  a  privilege 
to  be  claimed  by  American  shipowners,  which  provision  is  in- 
operative if  not  claimed  under  the  conditions  prescribed  by  the 
law  itself. 

Department  of  Justice, 

October  3,  1907. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  October  1.  In  this  you  ask  my  opinion  upon  the 
question  whether  the  prohibitions  of  section  4847,  Revised 
Statutes,  and  the  act  of  February  17,  1898  (30  Stat,  248), 
refer  to  property  owned  by  the  Government,  and  whether, 
under  existing  laws,  coal  for  the  use  of  the  Navy  may  be 
transported  by  sea  from  ports  on  the  Atlantic  to  ports  on 
the  Pacific  coast  of  the  United  States  in  vessels  of  foreign 
registry,  provided  it  appears,  as  a  matter  of  fact,  that  suf- 
ficient American  vessels  to  transport  such  coal  can  not  be 
had,  or  that  the  charges  made  by  such  vessels  are  excessive 
and  unreasonable.  Section  4347  of  the  United  States  Re- 
vised Statutes,  so  far  as  material  to  the  foregoing  questions, 
is  as  follows : 

"  No  merchandise  shall  be  transported  under  penalty 
of  forfeiture  thereof,  from  one  port  of  the  United  States 
to  another  port  of  the  United  States,  in  a  vessel  belonging 
wholly  or  in  part  to  a  subject  of  any  foreign  power." 

By  the  act  approved  February  17,  1898  (30  Stat.,  248), 
this  portion  of  the  above-mentioned  section  was  amended 
so  as  to  read  as  follows : 

"  That  no  merchandise  shall  be  transported  by  water 
under  penalty  of  forfeiture  thereof  from  one  port  of  the 
United  States  to  another  port  of  the  United  States,  either 
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directly  or  via  a  foreign  port,  or  for  any  part  of  the  voy- 
age, in  any  other  vessel  than  a  vessel  of  the  United  States." 
You  ask  whether  the  prohibition  contained  in  this  statu- 
tory provision  extends  to  merchandise  which  constitutes 
"  property  owned  by  the  Government."  It  is  a  well-set- 
tled principle  of  statutory  construction  that  a  prohibition 
of  this  character  does  not  extend  to,  or  aflFect,  the  sovereign, 
unless  its  language  requires  that  such  a  meaning  shall  be 
given  to  it.  This  rule  is  thus  stated  in  Bacon's  Abridgment, 
title  "  Prerogative,"  3-5 :  "  WTiere  a  statute  is  general,  and 
thereby  any  prerogative,  right,  title,  or  interest  is  vested  or 
taken  from  the  King,  in  such  case  he  shall  not  be  bound 
unless  the  statute  is  made  by  express  words  to  extend  to 
him."  This  rule  has  been  fully  adopted  with  respect  to 
the  United  States.  (JJ.  S.  v.  Knight,  14  Peters,  301 ;  U.  S, 
V.  HeiTon,  20  Wallace,  251,255.)  In  the  last-mentioned  case 
the  Supreme  Court  says  it  is  "  the  settled  rule  of  construc- 
tion that  the  sovereign  authority  of  the  country  is  not 
bound  by  the  words  of  a  statute,  unless  named  therein." 
If,  therefore,  there  had  been  nothing  in  tlie  language  of 
this  statute  to  indicate  whether  it  was  or  was  not  intended 
to  apply  to  merchandise  owned  by  the  United  States,  the 
rule  of  construction  to  which  I  have  referred  would  re- 
quire that  it  be  held  not  to  have  such  application.  There 
is,  however,  in  the  statute  itself  language  which,  in  my 
opinion,  is  decisive  of  this  question.  Both  section  4347 
and  the  act  of  1898  prohibit  the  transportation  of  mer- 
chandise from  one  domestic  port  to  another  in  vessels  owned 
by  foreigners  "  under  penalty  of  forfeiture  thereof."  A 
forfeiture  in  such  case  divests  the  title  of  the  owner  of  the 
property  forfeited,  and  vests  this  title  in  the  Government. 
If  the  merchandise  subject  to  forfeiture  already  belongs  to 
the  Government  it  is  obvious  that  the  proceeding  would  be 
altogether  nugatory  and  futile.  The  Government  would 
acquire  by  it  title  to  something  which  it  already  owned, 
and  the  offender — that  is  to  say,  the  United  States  itself — 
would  be  in  precisely  the  same  position  in  which  it  was 
prior  to  the  infliction  of  the  penalty.  Under  these  circum- 
stances it  seems  quite  clear  to  me  that,  even  without  a 
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resort  to  the  rule  of  construction  to  which  I  have  referred, 
the  provisions  of  this  law  must  be  construed  as  inapplica- 
ble to  merchandise  owned  by  the  United  States.  I  answer, 
therefore,  your  first  question  in  the  negative,  and  advise  you 
that,  in  my  opinion,  the  provisions  of  section  4347,  United 
States  Revised  Statutes,  and  of  the  act  approved  February 
17,  1898,  do  not  apply  to  property  owned  by  the  Govern- 
ment. 

In  reply  to  your  second  question,  I  advise  you  that  its 
subject-matter  appears  to  be  covered  by  the  act  approved 
April  28,  1904  (33  Stat.,  518).  The  relevant  portion  of 
this  statute  is  as  follows : 

"  That  vessels  of  the  United  States,  or  belonging  to  the 
United  States,  and  no  others,  shall  be  employed  in  the 
transportation  by  sea  of  coal,  provisions,  fodder,  or  sup- 
plies of  any  description,  purchased  pursuant  to  law,  for  the 
use  of  the  Army  or  Xavy  unless  the  President  shall  find 
that  the  rates  of  freight  charges  hy  said  vessels  are  ex- 
cessive and  unreasonable^  in  which  case  contracts  shall  be 
made  under  the  law  as  it  now  exists:  Provided^  That  no 
greater  charges  be  made  by  such  vessels  for  transportation 
of  articles  for  the  use  of  the  said  Army  and  Na\'y  than  are 
made  by  such  vessels  for  transportation  of  like  goods  for 
private  parties  or  companies." 

It  will  be  observed  that  this  law  makes  it  the  duty  of  the 
War  and  Navy  Departments  to  employ,  in  general,  vessels 
of  the  United  States,  and  no  others,  for  the  transportation 
of  coal  and  other  supplies  purchased  for  the  use  of  the 
Army  or  Navy.  Of  course,  if  the  Congress  had  seen  fit 
by  this  statute  to  prohibit  the  transportation  of  supplies 
for  the  Army  or  Xavy  in  foreign  vessels  absolutely,  under 
all  circumstances,  without  exception  and  without  regard 
to  the  consequences,  any  and  all  such  shipments  would  be 
illegal,  but  the  law  provides  that  if  the  President  shall  find 
"  that  the  rates  of  freight  charged  by  said  vessels  are  ex- 
cessive and  unreasonable  *  *  *  contracts  shall  be  made 
under  the  law  as  it  now  exists."  It  is  obvious,  therefore, 
that  the  statute  contemplates  the  possibility  that  it  may  be 
impracticable  to  comply  with  its  terms  without  exposing 
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the  Government  to  exorbitant  and  unreasonable  expense, 
and  it  is  intended,  in  such  event,  that  even  the  particular 
terms  of  the  prohibition  shall  not  prevent  the  transporta- 
tion of  articles  evidently  necessary  for  the  maintenance  and 
efficiency  of  the  national  forces.  The  contingency  that  there 
might  be  no  American  vessels  obtainable  at  any  cost,  how- 
ever great,  to  transport  the  articles  in  question  is  not  ex- 
pressly covered  by  the  terms  of  the  exception ;  but  in  view  of 
the  evident  purpose  of  the  statute,  which  was  plainly  to  en- 
courage the  development  of  American  shipping,  and  the 
grave  consequences  which  might  ensue  from  a  failure  to 
supply  the  Army  or  Navy  with  fuel,  food,  or  munitions,  of 
war,  we  are  entitled  and,  indeed,  obliged,  in  my  opinion,  to 
apply  in  this  case  the  rule  that  a  reasonable  construction 
must  be  applied  to  the  interpretation  of  all  legislative  acts, 
and,  therefore,  that  when  no  iVmerican  vessels  can  be  pro- 
cured, even  by  the  payment  of  unreasonable  and  exorbitant 
charges,  there  is  the  same  right  to  employ  other  means  of 
transportation  which  is  expressly  granted  when  such  vessels 
can  be  procured  but  only  at  an  excessive  cost  to  the  Govern- 
ment. 

It  remains  to  be  seen  what  are  the  means  of  transporta- 
tion open  to  the  Xavy  Department  if  the  President  shall 
determine  that  the  rates  of  freight  charges  by  American 
vessels  are  excessive  and  unreasonable.  The  statute  says  that 
"  contracts  shall  be  made  under  the  law  as  it  7iow  exists  " — 
that  is  to  say,  under  the  law  as  it  existed  prior  to  April  28, 
1904.  This  language,  so  far  as  it  affects  the  Navy,  would 
seem  to  refer  to  section  3718,  United  States  Revised  Stat- 
utes, which  is  as  follows  in  so  far  as  relevant : 

"All  provisions,  clothing,  hemp,  and  other  materials  of 
every  name  and  nature,  for  the  use  of  the  Navy,  crw^Z  the 
trans'portation  thereof^  when  time  will  permit,  shall  be  fur- 
nished by  contract,  by  the  lowest  bidder." 

This  provision  is  codified,  with  a  slight  change  of  lan- 
guage, from  the  act  approved  March  3,  1843  (5  Stat.,  617), 
and  it  would  seem  to  be  the  only  provision  of  law  directly 
applicable  to  the  transportation  of  supplies  for  the  Navy. 
It  is  obvious  that  nothing  in  the  language  of  this  statute 
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restricts  the  competition  for  which  it  provides  to  vessels 
of  American  ownership,  and  I  therefore  reach  the  conclu- 
sion that  when  the  President  shall  find  the  facts  he  is  re- 
quired to  pass  upon  by  the  terms  of  this  statute  the  Navy 
Department  is  authorized  to  procure  transportation  for  coal 
or  other  supplies  which  it  may  purchase  for  the  use  of  the 
Navy,  through  a  free  competition,  open  to  both  American 
and  foreign  shipowners. 

It  is  to  be  observed  in  this  connection,  as  showing  that 
the  preference  to  be  accorded  American  vessels  was  not  in- 
tended to  prevent  the  employment  of  ships  owned  by  for- 
eigners in  certain  contingencies,  that  this  preference  is  sub- 
ject to  an  affirmative  condition,  namel}^  that  the  vessels 
claiming  it  must  not  discriminate  against  the  Government 
in  their  charges,  as  these  are  compared  with  rates  of  freight 
established  for  private  shippers;  so  that  the  statute  would 
not  be  operative  at  all  if  the  American  vessels  available  for 
transportation  charged  less  to  private  shippers  for  the  like 
service  than  they  did  to  the  Government.  It  seems  obvious, 
therefore,  that  the  preference  granted  by  this  statute  is  to 
be  construed  as  a  privilege  to  be  claimed  by  American  ship- 
owners, and  which  is  inoperative  if  not  claimed  under  the 
conditions  prescribed  by  the  law  itself. 

With  the  above  qualifications,  I  answer  your  second  ques- 
tion in  the  affirmative.  I  therefore  advise  you  that,  in 
my  opinion,  the  prohibitions  of  section  4347,  United  States 
Revised  Statutes,  and  of  the  act  of  February  17,  1808,  do 
not  refer  to  property  owned  by  the  Government,  and  that 
under  existing  laws  coal  for  the  use  of  the  Navy  may  be 
transported  by  sea  from  ports  on  the  Atlantic  to  ports  on 
the  Pacific  coast  of  the  United  States  in  vessels  of  foreign 
registry  under  the  circumstances  stated  in  your  letter  if 
these  shall  be  found  by  the  President. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 
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NATIONAL  FOREST  RESERVE— CONSERVATION  CHARGE 
FOR  USE  OF  LANDS  OR  RESOURCES. 

The  Secretary  of  Agriculture  is  authorized  by  the  act  of  February  15, 
1901  (31  Stat,  790),  to  make  the  granting  of  permits  for  the  use  of 
lands  or  resources  within  the  national  forest  reserves  for  the  pur- 
poses contemplated  by  that  act,  which  include  irrigation,  mining, 
and  quarrying,  etc.,  dependent  upon  the  payment  of  such  charges 
as  he  may  deem  reasonable. 
Whether  charges  based  upon  the  grounds  specifically  enumerated  by 
the  Secretary  of  Agriculture,  to  wit,  the  use  of  the  ground  and 
rights  of  way  without  regard  to  their  special  value  for  the  particu- 
lar purposes  contemplated  by  the  permit,  and  for  "  conservation," 
being  the  special  value  of  the  land  for  the  particular  purpose  con- 
templated in  excess  of  its  value  for  general  purposes, — would  or 
w^ould  not  be  reasonable,  is  not  a  question  which  can  properly  be 
determined  by  the  Attorney-General. 
Intimated,  that  the  right  to  use  water  on  the  forest  reserves  can  be 
secured  only  under  the  provisions  of  the  act  of  June  4,  1897  (30 
Stat,  35)  and  of  other  legislation  specifically  referring  to  the  re- 
serves, unless  such  rights  existed  before  the  particular  reserve  in 
question  was  created. 

Department  of  Justice, 

October  5,  1907. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  August  13  last  past,  requesting  an  opinion  from  me 
in  regard  to  your  authority  to  make  a  "  conservation 
charge  "  as  a  condition  for  permits  to  use  lands  or  resources 
within  the  limits  of  the  national  forest  reserves.  The  spe- 
cific questions  propounded  by  you  are  whether  you  ha^e 
authority,  in  making  such  charges,  to  include  a  reasonable 
compensation — 

"  1.  For  the  use  of  the  ground  occupied  by  any  reservoirs, 
diverting  dams,  or  power  stations,  according  to  their  area, 
without  regard  to  its  special  value  for  the  particular  pur- 
pose contemplated  by  the  permit. 

"  2.  For  the  right  of  way  for  any  canal,  flume,  pipe,  or 
pole  line,  according  to  its  length,  without  regard  to  its  spe- 
cial value  for  the  particular  purpose  contemplated  by  the 
permit. 

"  3.  For  '  conservation,'  by  which  is  meant  all  other  ad- 
vantages, opportunities,  resources,  or  services  furnished  by 
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the  Government  to  the  permittees,  or  damage  suffered  by  it 
through  the  enjoyment  of  the  permit ;  or,  in  other  words, 
the  special  vahie  of  the  land  occupied  by  the  permittee  for 
the  particular  purpose  contemplated  by  the  permit  in  excess 
of  its  value  for  general  purposes." 

These  permits  are  authorized  by  the  act  of  February  15, 
1901  (31  Stat,  790),  of  which  the  material  portion  is  as 
follows : 

"  The  Secretary  of  the  Interior  *  *  *  /^  autlwrized 
and  em-powered^  vnder  general  regulations  to  he  fixed  hy 
him.,  to  permit  the  use  of  rights  of  way  through  the  public 
lands,  forest  and  other  reservations  of  the  United  States, 
and  the  Yosemite,  Sequoia,  and  General  Grant  national 
parks,  California,  for  electrical  plants,  poles,  and  lines  for 
the  generation  and  distribution  of  electrical  power,  and  for 
telephone  and  telegraph  purposes,  and  for  canals,  ditches, 
pipes  and  pipe  lines,  flumes,  tunnels,  or  other  water  con- 
duits, and  for  water  plants,  dams,  and  reservoirs  used  to 
promote  irrigation  or  mining  or  quarrying,  or  the  manufac- 
turing or  cutting  of  timber  and  lumber,  or  the  supplying  of 
water  for  domestic,  public,  or  any  other  beneficial  uses  to 
the  extent  of  the  ground  occupied  by  such  canals,  ditches, 
flumes,  tunnels,  reservoirs,  or  other  water  conduits  or  water 
plants,  or  electrical  or  other  works  permitted  hereunder, 
and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal 
limits  thereof,  or  not  to  exceed^  fifty  feet  on  each  side  of  the 
center  line  of  such  pipes  and  pipe  lines,  electrical,  telegi^aph, 
and  telephone  lines  and  poles,  by  any  citizen,  association,  or 
corporation  of  the  United  States,  where  it  is  intended  by 
such  to  exercise  the  use  permitted  hereunder  of  any  one  or 
more  of  the  purposes  herein  named:  Provided^  That  such 
permits  shall  be  allowed  within  or  through  any  of  said 
parks  or  any  forest,  military,  Indian,  or  other  reservation 
only  upon  the  approval  of  the  chief  officer  of  the  Depart- 
ment under  whose  supervision  such  park  or  reservation  falls 
and  upon  a  finding  by  him  that  the  same  is  not  incompatible 
with, the  public  interest:  Provided  further^  That  all  per- 
mits given  hereunder  for  telegraph  and  telephone  purposes 
shall  be  subject  to  the  provisions  of  title  sixty-five  of  the 
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Revised  Statutes  of  the  United  States,  and  amendmeucs 
thereto,  regulating  rights  of  way  for  telegraph  companies 
over  the  public  domain:  And  provided  further^  That  any 
permissionjgiven  by  the  Secretary  of  the  Interior  under  the 
provisions  ;.of  this  act  may  be  revoked  by  him  or  his  suc- 
cessor in  hfe-discretion,  and  shall  not  be  held  to  confer  any 
right,  or  easement,  or  interest  in,  or  over  any  public  land, 
reservation,  or  park."  .     .       •  i 

By  section*  1  ot  the  act* appro Ved  February  1,  1905  (33 
Stat.,  628),  it  is  provided  that— 

"  The  Secretm*y  of  the  Department  of  Agricultxire  shall, 
from  and  after  the  passage  of  this  act,  execute  or  cause  to  be 
executed  all  laivs  affecting  public  laiids  heretofore  or  here- 
after reserved  under  the  provisions  of  section  twenty-four 
of  the  act  entitled  'An  act  to  repeal  the  timber-culture  law  s, 
and  for  other  purposes,'  approved  March  third,  eighteen 
hundred  and  ninety-one,  ^nd  acts  supplemental  to  and 
amendatory  thereof,  after  such  lands  have  been  so  reserved, 
excepting  such  laws  as  affect  the  surveying,  prospecting, 
locating,  appropriating,  entering,  relinquishing,  reconvey- 
ing,  certif}nng,  or  patenting  of  any  of  such  lands." 

Section  5  of  the  same  act  is  as  follows  : 

"That  all  money  received  from  the  sale  of  any  products 
or  the  use  of  any  land  or  resources  of  said  forest  reserves 
shall  be  covered  into  the  Treasury  of  the  United  States 
and  for  a  period  of  five  years  from  the  passage  of  this  act 
shall  constitute  a  special  fund  available,  until  expended,  as 
the  Secretary  of  Agriculture  may  direct,  for  the  protection, 
administration,  improvement,  and  extension  of  Federal  for- 
est reserves." 

It  appears  to  me  that,  in  so  far  as  the  questions  relevant 
to  your  inquiry  are  questions  of  law,  they  have  been  deter- 
mined by  the  opinion  of  my  predecessor,  furnished  to  you 
on  May  31,  1005  (25  Op.,  470).  In  that  opinion  Attorney- 
General  Moody  says  (p.  473.)  : 

"  Under  the  act  of  1897  you  are  simply  directed  to  so  regu- 
late the  occupancy  and  use  of  these  reservations  as  to  insure 
the  objects  thereof  and  ))reserve  the  forests  thereon  from 
destruction.    The  act  contains  nothing  inconsistent  with  the 
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making  of  a  reasonable  charge  on  account  of  the  use  of  the 
reserves  under  the  permit  granted  by  you.  By  the  act  of 
1905  you  are  to  cover  into  the  Treasury  money  received 
from  the  '  use  of  any  land  or  resources '  of  the  reservations, 
which  '  shall  constitute  a  special  fund  *  *  *  for  the 
protection,  administration,  improvement,  and  extension  of 
the  Federal  forest  reserves,'  Any  sums  of  money  realized 
in  this  connection  would  thus  tend  to  preserve  the  forests 
and  insure  the  objects  of  the  reservations,  and  it  might 
therefore  be  contended  that  Congress,  in  authorizing  you  to 
regulate  their  use  and  occupation,  considered  the  incidental 
question  of  charging  for  their  use  a  proper  subject  to  be  left 
to  your  judgment  and  discretion.  That  such  was  the  Con- 
gressional intent  finds  support  in  the  fact  that  services 
somewhat  analogous  to  compensation  have  been  required 
for  several  years  without  any  indication  of  a  disapproval 
thereof  on  the  part  of  Congress. 

''  Furthermore,  your  power  to  prohibit  absolutely  the  use 
or  occupation  of  any  forest  reserve,  when  such  action  is 
deemed  by  you  essential  to  insure  its  objects  and  preserve 
the  forests  from  destruction,  would  j)robably  be  unquestion- 
able, and  that  the  authority  to  prohibit  carries  with  it  the 
right  to  attach  conditions  to  a  permission  is  well  estab- 
lished.'^     (22  Opin.,  13,  27.)- 

*'  In  answer  to  your  third  question,  therefore,  I  have  to 
advise  you  that,  in  my  opinion,  you  are  authorized  to  make  a 
reasonable  charge  in  connection  with  the  use  and  occupation 
of  these  forest  reserves,  whenever,  in  your  judgment,  such  a 
course  seems  consistent  witli  insuring  the  objects  of  the  res- 
ervation and  the  j)rotection  of  the  forests  thereon  from 
destruction." 

The  question  under  consideration  in  that  case  was 
whether  you  had  authority  to  make  a  reasonable  charge  as  a 
conditi<m  of  a  permit  under  the  act  approved  June  4,  1897 
(f30  Stat.,  35),  which  authorized  the  Secretary  of  the  Inte- 
rior to — 

"  Make  such  rules  and  regulations  and  establish  such  serv- 
ice as  will  insure  the  objects  of  such  reservations,  namely,  to 
regulate  their  occvpancy  and  use  and  to  preserve  the  forests 
thereon  from  destruction." 
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It  will  be  observed  that  neither  of  these  acts  conferred 
upon  the  Secretary  of  the  Interior  expressly  any  authority 
to  make  a  charge  of  any  kind  as  a  condition  of  granting  the 
permits  which  they  respectively  authorized.  It  was  held, 
however,  by  Attorney-General  Moody  that  such  authority 
was  implied  in  the  power  conferred  upon  the  Secretary  by 
the  act  of  1897  to  grant  or  refuse  the  permits,  in  his  discre- 
tion, and  the  act  of  1905  was  referred  to  as  substantially  a 
legislative  recognition  of  this  authority  on  his  part.  If. 
however,  the  act  of  1897  conferred  upon  the  Secretary  of  the 
Interior,  and,  therefore,  afterwards  upon  the  Secretary  of 
Agriculture,  the  authority  in  his  discretion  to  require  pay- 
ment of  a  reasonable  charge  as  a  condition  of  issuing  any  ' 
such  permits  as  are  authorized  by  the  said  act,  it  seems  to  ; 
me  quite  clear  that  the  act  of  1901,  above  quoted,  conveys  / 
the  like  authority.  The  language  of  the  later  act  appears  to 
me  more  explicit  than  that  of  the  former,  and  the  intention  . 
of  the  Congress  to  leave  the  privileges  granted  under  that 
act  revocable  in  the  discretion  of  the  Secretary,  as  is  ex- 
pressly stated  in  the  last  proviso,  above  quoted,  of  the  act  of 
1901,  seems  to  be  more  nearly  consonant  with  a  purpose  to 
intrust  to  his  discretion  all  matters  connected  with  the 
granting  of  such  permits  than  is  any  relevant  provision  to 
be  found  in  the  act  of  1897.  I  conclude,  therefore,  that  you  ) .. 
are  authorized  by  the  act  of  1901  to  make  the  granting  of 
permits  for  the  purposes  contemplated  by  that  act  depend- 
ent upon  the  payment  by  the  persons  receiving  such  permits 
of  such  charges  as  you  may  deem  reasonable  for  the  pur- 
poses contemplated  by  the  law.  ' 

Whether  charges  based  upon  the  three  grounds  specific- 
ally enumerated  in  your  letter  requesting  an  opinion,  would 
or  would  not  be  reasonable,  is  not,  under  the  circumstances 
of  this  case,  a  question  proper  to  l)e  determined  by  this  De- 
partment, but  a  matter  left  by  the  law  entirely  to  your  dis- 
cretion. In  Riverside  Oil  Company  v.  Hitchcock  (190 
U.  S.,  325),  referred  to  in  the  opinion  of  Attorney-General 
Moody,  above  quoted,  the  court  says:  "The  responsibility 
as  well  as  the  power  rests  with  the  Secretary,  uncontrolled 
by  the  courts."  This  would  seem  to  be  no  less  true  as  to  the 
question  presented  in  the  present  case. 
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It  may  be  well  for  me  to  say,  however,  that  I  do  not  think 
it  clear,  as  seems  to  be  assumed  in  some  of  the  papers  for- 
warded with  your  letter,  that  no  charge  can  be  made  for 
water  used  by  persons  to  whom  permits  may  be  granted 
under  the  act  approved  February  15,  1901.  Such  persons, 
independently  of  their  permits,  would  have  no  right  or 
authority  to  appropriate  the  waters  within  the  forest  re- 
serves; at  all  events,  for  such  a  purpose  as  the  production 
of  electric  power.  It  is  true  that  the  Congress  and  the 
courts  have  recognized  a  right  to  appropriate  water  on  the 
public  lands  under  State  laws  or  local  customs,  but  lands 
within  the  forest  reserves  are  not  covered  by  general  statutes 
referring  to  the  public  lands ;  and  the  right  to  use  water  on 
such  reserves  can  be  secured,  it  would  seem,  only  under  the 
provisions  of  the  act  approved  June  4,  1897,  and  of  other 
legislation  specifically  referring  to  the  reserves,  unless,  per- 
haps, such  rights  existed  before  the  particular  reserve  in 
question  was  created.  I  do  not,  however,  consider  it  neces- 
sary to  express  a  positive  opinion  on  this  subject,  since  I 
understand  from  your  letter- that  you  do  not  intend  to  con- 
sider the  value  of  the  mere  use  of  the  water  itself  in  fixing 
the  compensation  to  be  paid  as  a  condition  of  permits  for 
its  use. 

I  advise  you,  therefore,  in  conclusion,  that,  in  my  opinion, 
you  have  the  right  to  make  what  you  l>elieve  to  be  a  reason- 
able charge,  as  a  condition  of  issuing  permits  under  the 
act  of  February  15,  1901,  and  that  your  determination  is 
decisive  as  to  what  charge  is,  or  is  not,  reasonable  for  such 
purpose. 

Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Agriculture. 


COAL  FOR  NAVY— TRANSPORTATION  IN  FOREIGN  VESSEL- 
TONNAGE  TAX. 

The  British  steamship  Fcrndene,  which  transported  coal  belonging 
to  the  United  States,  designed  for  the  Navy,  from  Newix)rt  News 
to  San  Francisco,  and  had  no  other  cargo,  was  not  a  vessel  having 
on  board  goods,  wares,  and  merchandise  within  the  meaning  of 
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section  4219,  Revised  Statutes,  as  amended  by  tlie  acts  of  Febru- 
ary 27,  1877  (19  Stat,  250),  and  June  2G,  1884  (23  Stat,  57),  Im- 
posing a  tax  of  50  cents  per  ton  "  upon  every  vessel  not  of  tlie 
United  States  which  shall  be  entered  in  one  district  from  anotlier 
district  having  on  board  goods,  wares,  and  merchandise  to  be  de- 
livered in  another  district" 
If  the  F^mdene  carried  any  other  goods,  wares,  or  merchandise,  not 
the  property  of  the  Government,  that  portion  of  her  cargo  would 
be  liable  to  forfeiture  under  the  act  of  February  17,  1898  (30 
Stat,  248). 

Department  of  Justice, 

October  P,  1907, 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  October  8,  1907,  inclosing  one  of  the  same  date 
from  the  Commissioner  of  Navigation,  and  asking  my 
opinion  with  respect  to  certain  questions  submitted  regard- 
ing the  British  steamship  Ferndeiie^  which  has  transported 
coal  for  the  Navy  from  Newport  News  to  San  Francisco. 
The  questions,  as  stated  in  the  letter  of  the  Commissioner 
of  Navigation,  are  substantially  as  follows: 

1.  Is  the  Fertxdene  exempt  from  the  tonnage  tax  im- 
posed by  section  4219,  R.  S.,  as  amended  by  subsequent  leg- 
islation, by  virtue  of  article  2  of  the  treaty  with  Great 
Britain,  originally  proclaimed  to  be  in  force  December  22, 
1815,  and  section  6  of  the  act  approved  April  27,  1816  (3 
Stat.,  314),  enacted  to  give  effect  to  the  terms  of  that 
treaty  ? 

2.  Is  the  tonnage  duty  imposed  by  section  4219,  R.  S., 
repealed  by  subsequent  legislation  ? 

3.  Is  a  British  ship  transporting  coastwise  property  of 
the  United  States  '  a  vessel  not  of  the  United  States 
*  *  *  having  on  board  goods,  wares,  or  merchandise ' 
within  the  meaning  of  section  4219  ? 

4.  WTiether  a  British  vessel  employed  under  the  con- 
ditions proscribed  by  the  act  approved  April  28,  1904,  in 
transporting  coastwise  merchandise  owned  by  the  Govern- 
ment, is  exempt  from  tonnage  dues  not  imposed  on  a  vessel 
of  the  United  States  similarly  employed? 

5.  If  tonnage  dues  at  the  rate  of  50  cents  per  ton  accrue 
in  this  case,  is  the  vessel  subject  to  "  light  money,"  as  pro- 
vided by  section  4225,  R.  S.  ? 
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It  will  be  convenient  to  consider  first  the  third  of  the 
above-mentioned  questions.  Section  4219,  R.  S.,  as  finally 
amended  by  the  act  approved  February  27,  1877  (19  Stat., 
250),  is  as  follows: 

"  Upon  vessels  which  shall  be  entered  in  the  United 
States  from  any  foreign  port  or  place  there  shall  be  paid 
duties  as  follows:  On  vessels  built  within  the  United 
States  but  belonging  wholly  or  hi  part  to  subjects  of  for- 
eign powers,  at  the  rate  of  thirty  cents  per  ton;  on  other 
vessels  not  of  the  United  States,  at  the  rate  of  fifty  cents 
per  ton.  Upon  every  vessel  not  of  the  United  States,  which 
shall  be  entered  in  one  district  from  another  district,  hav- 
ing on  board  goods,  wares,  or  merchandise  taken  in  one 
district  to  be  delivered  in  another  district,  duties  shall  be 
paid  at  the  rate  of  fifty  cents  per  ton.  Nothing  in  this 
section  shall  be  deemed  in  any  wise  to  impair  any  rights 
or  privileges  which  have  been  or  may  be  acquired  by  any 
foreign  nation  under  the  laws  and  treaties  of  the  United 
States  relative  to  the  duty  of  tonnage  on  vessels.  On  all 
foreign  vessels  which  shall  be  entered  in  the  United  States 
from  any  foreign  port  or  place,  to  and  with  which  vessels  of 
the  United  States  are  not  ordinarily  permitted  to  enter  and 
trade,  there  shall  be  paid  a  duty  at  the  rate  of  two  dollars 
per  ton ;  and  none  of  the  duties  on  tonnage  above  mentioned 
shall  be  levied  on  the  vessels  of  any  foreign  nation  if  the 
President  of  the  United  States  shall  be  satisfied  that  the 
discriminating  or  countervailing  duties  of  such  foreign 
nations,  so  far  as  they  operate  to  the  disadvantage  of  the 
United  States,  have  been  abolished.  In  addition  to  the 
tonnage  duty  above  imposed,  there  shall  be  paid  a  tax,  at 
the  rate  of  thirty  cents  per  ton,  on  vessels  which  shall  be 
entered  at  any  custom-house  within  the  United  States  from 
any  foreign  port  or  place;  and  any  rights  or  privileges 
acquired  by  any  foreign  nation  under  the  laws  and  treaties 
of  the  United  States  relative  to  the  duty  of  tonnage  on 
vessels  shall  not  be  impaired;  and  any  vessel  any  officer 
of  which  shall  not  be  a  citizen  of  the  United  States  shall 
pay  a  tax  of  fifty  cents  per  ton." 

By  section  14  of  the  act  approved  June  26,  1884  (28 
Stat,   57),  and  as  it   is  amended  by  the   acts   approved 
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June  19,  1886  (24  Stat,  81),  and  April  4,  1888  (25  Stat, 
80),  the  last  clause  of  the  foregoing  section  is  repealed,  and 
the  application  of  section  4219,  R.  S.,  to  the  case  of  the 
Femdene  depends  upon  whether,  in  the  words  of  the  Com- 
missioner of  Navigation,  "  a  vessel  transporting  coastwise 
property  of  the  United  States  is  a  vessel  having  on  board 
goods,  wares,  or  merchandise  "  within  the  terms  of  the  said 
section.  I  should  say,  by  way  of  explanation,  that  I  under- 
stand, from  your  letter,  that  the  Femdene  carried  no  other 
cargo  than  the  coal  belonging  to  the  United  States  and  in- 
tended for  the  use  of  the  Navy.  If  she  had  on  board  any 
other  goods,  wares,  or  merchandise,  not  the  property  of  the 
Government,  the  last-mentioned  portion  of  her  cargo  would 
be  liable  to  forfeiture  under  the  provisions  of  the  act  ap- 
proved February  17,  1898  (30  Ptat.,  248).  If,  however,  as 
I  understand  to  be  the  case,  from  your  letter  and  that 
of  the  Commissioner  of  Navigation,  the  "  goods,  wares,  or 
merchandise  "  which  she  had  on  board  consisted  only  of 
the  coal  belonging  to  the  Govornment,  it  is  my  opinion 
that  this  cargo  did  not  constitute  goods,  wares,  or  merchan- 
dise within  the  meaning  of  section  4219.  In  my  recent 
opinion  to  the  Secretary  of  the  Navy  Yante^  p.  415 J  I  gave 
my  reasons  for  holding  thrvt  property  belonging  to  the 
Government  was  not  included  under  the  term  "  merchan- 
dise," as  used  in  section  4347,  R.  S.,  and  the  act  of  1898 
lastly  above  quoted.  The  language  of  section  4219  is  sub- 
stantially identical  in  this  res;:ect  with  that  of  section 
4347  and  the  act  of  1898,  the  only  difference  being  that  the 
words  "  goods  "  and  "  wares  "  r.re  added  to  the  word  "  mer- 
chandise," which,  in  my  opinion,  does  not  affect  its  mean- 
ing in  this  respect.  Moreover,  the  general  purpose  of  sec- 
tion 4219  is  clearly  the  same  r.3  that  of  section  4347,  the 
intent  of  the  one  enactment  being  to  discourage,  and  that 
of  the  other  to  prohibit,  the  uf:e  of  foreign  vessels  in  the 
coastwise  trade.  To  this  end,  n^erchandise  transported  in 
such  vessels  from  one  to  another  port  of  our  coast  was 
made  liable  to  seizure  and  confiscation  by  section  4347, 
whereas,  by  the  less  drastic  provisions  of  section  4219  a 
special  tonnage  tax  was  to  he  levied  upon  vessels  trans- 
porting such   merchandise,   with   an   obvious   recognition 
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of  the  established  economical  principle  that  such  tax, 
through  the  operation  of  the  law  of  competition,  would 
constitute,  in  last  resort,  a  burden  to  be  borne  by  the 
owner  of  the  merchandise,  and  therefore  a  deterrent  to 
the  use  by  such  owner  of  foreign  vessels  for  its  trans- 
portation. I  held  that  section  4347  could  not  apply  to 
merchandise  belonging  to  the  Government,  since  the  for- 
feiture by  the  Government  of  its  own  property  would  be 
a  meaningless  form.  The  same  line  of  reasoning  leads, 
in  my  opinion,  although  not  quite  so  obviously,  to  the  same 
conclusion  with  respect  to  section  4219.  If  foreign  vessels 
must  pay  this  tax,  they  will  inevitably  increase  their  rates 
of  freight,  so  as  to  reimburse  their  owners  for  the  outlay. 
In  the  case  of  a  private  shipper  this  would  constitute  a 
reason  why  he  should  not  employ  them,  and  the  aim  of  the 
law  to  encourage  American  shipping  would  be  pro  tanto 
attained;  but,  in  the  case  of  the  Government,  as  it  would 
receive  back,  in  the  form  of  tax,  what  it  paid  out  in  the 
form  of  increased  charges  for  transportation,  the  above 
mentioned  motive  could  not  operate,  and  it  is  reasonable 
to  conclude  that  the  case  was  not  one  contemplated  by  the 
framers  of  the  law.  It  follows  that,  in  my  opinion,  a  ves- 
sel having  no  other  cargo  than  coal  belonging  to  the  United 
States  and  intended  for  the  use  of  the  Navy  is  not  a  vessel 
having  on  board  goods,  wares,  or  merchandise  under  the 
terms  of  section  4219,  as  amended  by  the  acts  of  1877  and* 
1884;  and  therefore  that,  supposing  the  Ferndene  to  have 
had  no  other  cargo  than  the  above-mentioned  coal,  she  is 
not  liable  to  the  tonnage  tax  of  50  cents  per  ton  mentioned 
in  your  letter. 

The  determination  of  this  question  renders  it  unnecessary 
to  express  any  opinion  as  to  the  first,  second,  and  fourth 
questions  submitted,  through  you,  by  the  Commissioner  of 
Navigation.  With  respect  to  the  fifth  question,  I  under- 
stand this  to  be  predicated  upon  the  hypothesis  that  the 
Fermhhi'  shall  have  been  held  liable  to  the  tonnage  tax. 
As  above  stated,  I  hold  that  she  is  not  so  liable,  and,  if  I 
rightly  understand  the  letter  of  the  Commissioner  of  Navi- 
gation, your  Department  is  satisfied  that  exemption  from 
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such  liability  involves  exemption   from  "  light  money '' 
under  the  provisions  of  section  4225,  R.  S.,  as  well.    It  is 
not,  therefore,  necessary  that  I  should  give  an  opinion  with 
respect  to  the  lastly  above-mentioned  section. 
I  remain,  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  Commerce  and  Labor. 


SURGEON-GENERAL  OF  THE   ARMY— CONTRACT   FOR   SUP- 
PORT OF  PATIENTS  IN  PROVIDENCE  HOSPITAL. 

The  Attorney-General  deems  it  inexpedient  to  give  an  opinion  upon 
a  question  involving  a  payment  which  Is  clearly  proper  for  the 
Comptroller  to  decide,  to  wit,  whether  under  the  annual  appro- 
priation for  the  care  of  patients  In  the  Providence  Hospital, 
Washington,  D.  C,  the  Surgeon-General  of  the  Army  may  con- 
tract with  that  institution  to  pay  a  stipulated  sum  per  month 
for  keeping  in  a  state  of  preparedness  for  95  patients,  there  not 
being  in  every  mouth  an  average  of  05  patients  in  the  hospital, 
but  where  the  monthly  average  per  year  e<iuals  or  exceeds  that 
number  of  patients. 

Suggested,  that  inasmuch  as  "  the  monthly  number  of  patients  has 
always,  with  one  exception,  equaled  or  exceeded  95,  the  total 
number  for  thq  year  must  have  always  reached  an  average  of 
more  than  95  for  each  day  of  the  year,  and  therefore  it  is  the  con- 
tract, or  the  Interpretation  placed  ui>on  it,  and  not  the  statute 
which  produces  the  Injustice  complained  of. 

Suggested,  that  a  contract  to  pay  the  full  amount  appropriated, 
$19,000  (3i  Stat.,  1350),  for  an  average  of  95  patients  per  day 
through  the  year  would  satisfy  the  statute,  both  in  letter  and 
spirit 

Department  of  Justice, 

October  U,  1907. 

Sir  :  I  have  received  your  request  of  the  7th  instant  for 
my  opinion  upon  the  question  whether,  under  an  annual 
appropriation  for  care  of  patients  in  the  Providence  Hos- 
pital in  this  city,  the  Surgeon-General  of  tlie  Army  may  con- 
tract to  pay  $1,583.33  per  month  for  keeping  in  a  state  of 
preparedness  for  95  patients,  there  not  being  in  every 
month  an  average  of  95  patients  in  the  hospital. 

You  inform  me  that,  as  in  April  last,  "  the  average  of 
patients  was  only  88  (total  hospital  days  for  the  month 
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2,649),"  the  Acting  Surgeon-General  felt  constrained  to 
certify  the  account  for  payment  of  $1,471.78  instead  of 
one-twelfth  of  the  annual  appropriation  of  $19,000. 

The  statutory  provision  you  desire  interpreted  reads  as 
follows : 

"For  the  support  and  medical  treatment  of  ninety-five 
medical  and  surgical  patients  who  are  destitute,  in  the 
city  of  Washington,  under  a  contract  to  be  made  with  the 
Providence  Hospital  by  the  Surgeon-General  of  the  Army, 
nineteen  thousand  dollars?,  one  half  of  w^hich  sum  shall  be 
paid  from  the  revenues  of  the  District  of  Columbia  and  the 
other  half  from  the  Treasury  of  the  United  States.  (34 
Stat,  1350.)" 

You  say  that  for  years  prior  to  the  first  passage  of  this 
provision  in  1897,  including  the  year  1896,  there  were 
annual  contracts  between  the  Surgeon-General  and  the 
hospital,  engaging  the  hospital  to  keep  95  beds  always  in 
readiness  and  to  receive  all  patients  lawfully  sent,  and 
agreeing  on  behalf  of  the  United  States  "  to  pay  for  the 
said  services  at  the  rate  of  $1,583.33  per  month ;  "  but  you 
say  that  ever  since  the  law  in  question  was  passed  the  con- 
tract has  varied  to  the  extent  only  that  the  United  States 
agreed  to  pay  "  for  the  said  services  at  the  rate  of  55.56 
cents  per  day  for  each  and  every  patient  treated,  the  total 
amount  to  be  paid  for  the  service  not  to  exceed  the  sum  of 
$1 ,583.33 i  per  month." 

You  inform  me  that  as  "  the  average  monthly  number  of 
patients  has  always,  with  one  exception,  I  (you)  believe, 
equaled  or  exceeded  95,  this  stipulation,  so  construed,  has 
for  the  most  part  worked  out  substantial  justice." 

The  one  exception  was  in  April  last,  when  the  average, 
as  you  say,  was  88. 

You  express  the  view  that,  as  even  empty  beds  in  a  hos- 
pital ward  have  to  be  attended  and  kept  clean,  proper  tem- 
perature maintained,  service  employed,  etc.,  compensa- 
tion on  the  basis  of  preparedness  for  95  patients  rather 
than  upon  the  basis  of  the  average  number  cared  for  would 
be  just. 

For  reasons  given  in  numerous  communications  from 
Attorneys-General  concerning  cases  in  which  they  prefer 
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not  to  give  opinions  upon  questions  clearly  proper  for 
decision  by  the  Comptroller  of  the  Treasury  (25  Op.,  303), 
I  think  it  best  not  to  answer  your  question  whether  the  old 
form  of  contract  can  be  used. 

I  may,  however,  suggest  that,  as  "  the  monthly  number  of 
patients,  has  always,  with  one  exception,  equaled  or  ex- 
ceeded 95,"  the  total  number  of  patients  for  the  year  must 
easily  have  always  reached  an  average  of  more  than  95  for 
each  day  of  the  year,  and  that  accordingly,  it  seems  to  me, 
it  is  the  contract  or  the  interpretation  put  upon  it  and  not 
the  statute  which  produces  the  injustice  you  speak  of,  for 
the  statute  merely  appropriates  $19,000  for  a  year's  service 
to  95  patients,  and  would  be  satisfied,  as  to  both  letter  and 
spirit,  by  a  contract  to  pay  the  whole  $19,000  for  an  average 
of  95  patients  per  day  throughout  the  yeir. 

A  new  form  of  contract  on  that  basis  for  the  current  and 
subsequent  years  would  be  unobjectionable. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


MATES— OFFICERS   OF  THE   NAVY— RETIREMENT— GRADE. 

Mates  whose  names  are  borne  on  the  retired  list  of  officers  of  the 
Navy  in  accordance  with  the  act  of  August  1,  1804  (28  Stat.,  212), 
are  officers  of  the  Navy,  but  they  are  neither  commissioned  nor 
warrant  officers,  although  with  respect  to  tlie  law  regulating  re- 
tirements they  are  placed  by  the  act  of  June  29,  1906  (34  Stat., 
554),  upon  the  same  footing  as  warrant  officers. 

A  person  can,  under  the  provisions  of  sections  1409  and  1410,  Re-, 
vised  Statutes,  be  at  the  same  time  an  officer  of  the  Navy  and  an 
enlisted  man,  the  distinction  being  between  commissioned  officers 
and  the  enlisted  force. 

Although  commissioned  officers  of  the  Navy  are  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate,  war- 
rant officers  by  the  President  alone,  and  mates  by  the  heads  of 
departments,  all  are  alike  officers  of  the  United  States,  and  in 
accordance  with  the  acts  of  1894  and  1906,  all  are  alike  entitled 
to  the  benefits  of  the  advancement  provided  for  by  the  last-men- 
tioned act  whenever  otherwise  qualified. 

The  mates  in  question  are  entitled,  in  the  discretion  of  the  Presi- 
dent, and  by  and  with  the  advice  and  consent  of  the  Senate,  to  the 
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benefit  of  the  advaucemeut  provided  in  the  case  of  retired  officers, 
under  the  circumstances  enumerated  In  the  act  of  June  29,  1906 
(34  Stat,  554). 
While  the  effect  of  such  advancement  may  not  be  to  place  them  in 
a  different  grade,  they  obtain  tlie  rank  and  retired  pay  belonging 
to  the  next  higher  grade  in  that  service,  being  that  of  the  lowest 
grade  of  warrant  officers. 

Department  of  Justice, 

October  15, 1907, 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  October  1, 1907,  in  which  you  ask  my  opinion  as  to 
whether  certain  mates,  whose  names  are  borne  on  the 
retired  list  of  oflScers  of  the  Navy,  having  been  placed  there 
in  accordance  with  the  statute  approved  August  1,  1894  (28 
Stat.,  212),  are  entitled  to  advancement  in  accordance  with 
the  provisions  of  the  act  of  June  29,  1906  (34  Stat.,  554), 
and  if  so,  to  what  grade  they  should  be  advanced.  Sections 
1408, 1409,  and  1410  of  the  Revised  Statutes  are  as  follows: 

Sec.  1408.  "  Mates  may  be  rated,  under  authority  of  the 
Secretary  of  the  Navy,  from  seamen  and  ordinary  seamen 
who  have  enlisted  in  the  naval  service  for  not  less  than  two 
years." 

Sec.  1409.  "  The  rating  of  an  enlisted  man  as  a  mate,  or 
his  appointment  as  a  warrant  officer,  shall  not  discharge 
him  from  his  enlistment." 

Sec.  1410.  "All  officers  not  holding  commissions  or  war- 
rants, or  who  are  not  entitled  to  them,  except  such  as  are 
temporarily  appointed  to  the  duties  of  a  commissioned  or 
warrant  officer,  and  except  secretaries  and  clerks,  shall  be 
deemed  petty  officers,  and  shall  be  entitled  to  obedience,  in 
the  execution  of  their  offices,  from  persons  of  inferior 
ratings." 

In  the  case  of  the  United  States  v.  Fuller  (160  U.  S., 
593,  595)  the  court  says: 

"  The  personnel  of  the  Navy  is  divided  generally  into 
commissioned  officers,  non-commissioned  or  warrant  offi- 
cers, petty  officers,  and  seamen  of  various  grades  and  de- 
nominations." 

After  review  of  the  foregoing  and  certain  other  provi- 
sions of  the  Revised  Statutes,  the  court  further  says  (p. 
596): 
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"  From  this  summary  of  the  Revised  Statutes  it  appears 
reasonably  clear: 

"  1.  That  boatswains,  gunners,  sailmakers,  and  carpenters 
are  warrant  officers  to  be  appointed  by  the  President,  and 
that  they  are  the  only  ones  specifically  mentioned  as  such. 

"  2.  That  mates  are  officers  not  holding  commissions  or 
warrants,  and  not  entitled  to  them,  but  are  petty  officers 
promoted  by  the  Secretary  of  the  Navy  from  seamen  of 
'inferior  grades,  who  have  enlisted  for  not  less  than  two 
years,  and  that  they  are  distinguished  from  other  petty 
officers  only  in  the  fact  that  their  pay  is  fixed  by  statute 
instead  of  by  the  President." 

The  act  of  August  1, 1894,  mentioned  in  your  letter,  con- 
tains the  language  which  follows : 

"  That  the  law  regulating  the  retirement  of  warrant 
officers  in  the  Navy  shall  be  construed  to  apply  to  the 
twenty-eight  officers  now  serving  as  mates  in  the  Navy." 

It  seems,  therefore,  to  be  clear  (1)  that  the  mates  in  ques- 
tion are  officers  of  the  Navy;  (2)  that  they  are  neither 
commissioned  nor  warrant  officers,  but,  with  respect  to  the 
law  regulating  retirements,  they  are  placed,  by  special  stat- 
ute, upon  the  same  footing  as  warrant  officers.  I  under- 
stand from  your  letter  that  they  have  the  other  qualifica- 
tions required  by  the  act  approved  June  29,  1906,  for 
advancement  in  grade.     That  act  provided — 

"  That  any  officer  of  the  Navy  not  above  the  grade  of 
captain  who  served  with  credit  as  an  officer  or  as  an  enlisted 
man  in  the  regular  or  volunteer  forces  during  the  civil 
war  prior  to  April  ninth,  eighteen  hundred  and  sixty-five, 
otherwise  than  as  a  cadet,  and  whose  name  is  borne  on  the 
official  register  of  the  Navy,  and  who  has  heretofore  been 
or  may  hereafter  be  retired,  *  *  *  may,  in  the  discre- 
tion of  the  President,  *  *  *  be  placed  on  the  retired 
list  of  the  Navy  with  the  rank  and  retired  pay  of  one  grade 
above  that  actually  held  by  him  at  the  time  of  retirement." 

The  only  question  appears  to  be  whether  they  are  officers 
in  the  sense  contemplated  by  that  act.  From  your  letter 
and  the  accompanying  papers,  I  further  understand  that 
doubts  are  entertained  as  to  whether  they  are  such  officers, 
because  (1)  as  stated  in  the  indorsement  of  the  Bureau  of 
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Navigation,  "mates  have  always  been  considered  as  en- 
listed men,"  and  (2)  in  an  opinion,  rendered  July  22,  1907 
[^aiite^  p.  319],  I  held,  in  the  case  of  Mate  Richard  J.  Keat- 
ing, that  he  was  an  enlisted  man  for  the  purpose  of  being 
permitted  to  reenlist  with  the  benefit  of  continuous  service 
under  Article  839  of  the  Naval  Regulations. 

There  is  no  doubt,  I  think,  in  view  of  the  provisions  of 
sections  1409  and  1410  of  the  Revised  Statutes,  that  a 
person  can  be,  at  the  same  time,  an  officer  of  the  Navy 
and  an  enlisted  man.  The  distinction  in  this  respect  is 
between  commissioned  officers  and  the  enlisted  force.  Not 
only  is  it  expressly  provided  in  section  1409  that  when 
an  enlisted  man  becomes  a  mate  his  duties  and  rights  as 
an  enlisted  man  remain  unaffected,  but  the  same  provision 
is  made  with  respect  to  warrant  officers ;  and,  if  the  fact  of 
enlistment  should  be  held  a  bar  to  securing  the  benefits  of 
the  act  of  1906  in  the  case  of  mates,  this  might  be  equally 
true  with  respect  to  warrant  officers  as  well.  By  Article  2, 
section  2,  clause  2  of  the  Constitution,  "Officers  of  the 
United  States"  can  be  appointed  legally  (1)  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate;  (2) 
by  the  President  alone;  (3)  by  the  courts  of  law,  or  (4)  by 
the  heads  of  Departments.  Commissioned  officers  of  the 
Navy  are  appointed  in  accordance  with  the  first  method, 
warrant  officers  in  accordance  with  the  second,  and  mates 
in  accordance  with  the  fourth.  All  are  alike  officers  of 
the  United  States,  and,  in  accordance  with  the  provisions  of 
the  acts  of  1894  and  1906,  above  quoted,  all  are  alike  enti- 
tled to  the  benefits  of  the  advancement  provided  for  in 
the  last-mentioned  act  whenever  otherwise  qualified.  The 
suggestion  that  there  is  no  higher  grade  to  which  mates  can 
be  advanced  appears  to  arise  from  some  misunderstanding 
as  to  the  purpose  of  the  law..  The  act  of  1906  does  not  say 
that  the  officers  in  question  shall  be  advanced  to  another 
grade,  but  that  they  shall  be  placed  on  the  retired  list  with 
the  rank  and  retired  pay  of  one  grade  above  that  actually 
held  at  the  time  of  retirement.  On  April  8, 1899,  Attorney- 
(jeneral  Griggs  gave  an  opinion  [22  Op.,  433]  to  your 
predecessor  with  regard  to  the  construction  of  section  11  of 
the  act  approved  March  3,  1899,  and  generally  known  as 
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the  "  Personnel  Act."  In  this  opinion  he  held  that,  while 
officers  of  the  Medical  or  Pay  Corps  could  not  be  given  a 
higher  position  in  the  service  than  that  of  medical  director 
or  pay  director,  respectively,  they  might  have  conferred 
upon  them  a  higher  rank  and  higher  pay  than  those  of  the 
officers  bearing  such  titles.     In  his  words  (p.  436) : 

"  The  highest  officer  in  the  Medical  Corps  is  a  '  medical 
director,'  having  the  '  relative  rank  of  captain.'  It  would 
not  be  possible  to  promote  a  medical  director  to  a  higher 
place  in  the  Medical  Corps,  but  it  would  be  possible  to  con- 
fer upon  him  a  higher  rank  than  that  of  captain.  And  in 
my  opinion  that  is  what  section  11  is  intended  to  do.  The 
two  officers  whose  cases  are  now  under  discussion  will  be 
retired,  respectively,  as  medical  director  and  pay  director, 
but  with  a  higher  relative  rank  on  the  retired  list  than  that 
which  they  are  entitled  to  in  the  active  service — namely, 
rear-admiral.  I  see  no  difficulty  in  giving  to  section  11 
such  a  construction,  nor  do  I  see  any  inconsistency  or  em- 
barrassment that  will  arise  in  its  operation." 

I  see  no  reason  why  this  ruling  should  not  cover  the  case 
under  consideration.  The  mates  in  question  will  not  obtain 
the  grade  of  warrant  officers,  but  they  will  have  the  rank 
and  retired  pay  appurtenant  to  the  lowest  grade  of  such 
officers. 

I  therefore  advise  you  that,  in  my  opinion,  the  mates 
mentioned  in  your  letter  are  entitled,  in  the  discretion  of 
the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  the  benefit  of  the  advancement  provided  in  the 
case  of  retired  officers  under  the  circumstances  enumerated 
in  the  act  approved  June  29,  1906;  and,  secondly,  that, 
while  the  effect  of  such  advancement  may  not  be  to  place 
them  in  a  different  grade  from  that  which  they  now  hold, 
they  will  obtain  the  rank  and  retired  pay  belonging  to  the 
next  higher  grade  in  the  service — namely,  that  of  the  lowest 
grade  of  warrant  officers. 

I  remain,  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  or  the  Navy. 


438     U.  S,  Court  hi  Porto  Rico — Audit  of  Expeitditurea. 

UNITED    STATES    COURT    IN    PORTO    RICO— AUDIT    OF 
EXPENDITURES. 

The  new  Porto  Ricau  law  concerning  an  audit  of  expenditures  before 
disbursement  is  not  objectionable  to  or  inconsistent  with  the  or- 
ganic act  of  April  12,  1900  (31  Stat.,  77),  merely  because  it  pro- 
vides for  an  effective  audit  of  court  expenses. 

That  law  does  not  transcend  the  legislative  ixiwer  of  the  insular 
government,  and,  whether  wise  or  not,  can  not  be  treated  as  void  or 
inapplicable  to  the  United  States  court  in  Porto  Rico. 

Department  of  Justice, 

October  17,  1907. 

Sir:  I  have  your  letter  requesting  my  opinion  upon  a 
question  which  has  arisen  concerning  the  method  of 
accounting  for  the  expenses  of  the  United  States  court  in 
Porto  Rico,  viz,  whether  the  new  Porto  Rican  law  concern- 
ing an  audit  before  disbursement  applies  to  such  expenses, 
or  that  court  is  exempt  from  the  requirements  of  the  law. 

It  is  contended,  I  understand,  that  no  audit  is  contem- 
plated by  the  organic  act  of  the  court  expenditures,  and 
that  an  order  of  the  judge  to  the  marshal  directing  an 
expenditure  can  not  be  reviewed  by  the  auditor  of  Porto 
Rico,  whose  duties,  in  this  matter,  are  purely  formal. 

The  organic  act  provides: 

"  Sec.  12.  That  all  expenses  that  may  be  incurred  on 
account  of  the  government  of  Porto  Rico  for  salaries  of 
officials  and  the  conduct  of  their  offices  and  departments, 
and  all  expenses  and  obligations  contracted  for  the  internal 
improvement  or  development  of  the  island,  not,  however, 
including  defenses,  barracks,  harbors,  light-houses,  buoys, 
and  other  works  undertaken  by  the  United  States,  shall  be 
paid  by  the  treasurer  of  Porto  Rico  out  of  the  revenues  in 
his  custody. 

"  Sec.  22.  That  the  treasurer  shall  give  bond,  approved 
as  to  form  by  the  attorney-general  of  Porto  Rico,  in  such 
sum  as  the  executive  council  may  require,  not  less,  how- 
ever, than  the  sum  of  one  hundred  thousand  dollars,  with 
surety  approved  by  the  governor,  and  he  shall  collect  and 
be  the  custodian  of  the  public  funds,  and  shall  disburse  the 
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same  when  appropriated  by  law,  on  warrants  signed  by  the 
auditor  and  countersigned  by  the  governor,  and  shall  per- 
form such  other  duties  as  may  be  prescribed  by  law,  and 
make,  through  the  governor,  such  reports  to  the  Secretary 
of  the  Treasury  of  the  United  States  as  he  may  require, 
which  shall  annually  be  transmitted  to  Congress. 

"  Sec.  23.  That  the  auditor  shall  keep  full  and  accurate 
accounts,  showing  all  receipts  and  disbursements,  and  per- 
form such  other  duties  as  may  be  prescribed  by  law,  and 
make,  through  the  governor,  such  reports  to  the  Secretary 
of  the  Treasury  of  the  United  States  as  he  may  require, 
which  shall  annually  be  transmitted  to  Congress. 

"  Sec.  36.  That  the  salaries  of  all  officials  of  Porto  Rico 
not  appointed  by  the  President,  including  deputies,  assist- 
ants, and  other  help,  shall  be  such,  and  be  so  paid  out  of  the 
revenues  of  Porto  Rico,  as  the  executive  council  shall  from 
time  to  time  determine :  Provided^  however^  Thafc  the  sal- 
ary of  no  officer  shall  be  either  increased  or  diminished 
during  his  term  of  office.  The  salaries  of  all  officers  and 
all  expenses  of  the  offices  of  the  various  officials  of  Porto 
Rico,  appointed  as  herein  provided  by  the  President,  in- 
cluding deputies,  assistants,  and  other  help,  shall  also  be 
paid  out  of  the  revenues  of  Porto  Rico  on  the  warrant  of 
the  auditor,  countersigned  by  the  governor. 

"  The  annual  salaries  of  the  officials  appointed  by  the 
President,  and  so  to  be  paid,  shall  be  as  follows:  "  (Speci- 
fying the  salaries  of  secretary,  attorney-general,  treasurer, 
auditor,  commissioner  of  the  interior,  commissioner  of  edu- 
cation, insular  judges.  United  States  district  judges,  at- 
torney, and  marshal.) 

The  act  gives  the  legislature  of  Porto  Rico  full  legisla- 
tive power  extending  "  to  all  matters  of  a  legislative  char- 
acter not  locally  inapplicable  *  *  *  not  inconsistent 
with  the  provisions  hereof." 

It  is  contended  that  since  section  36  says  that  the  salaries 
and  expenses  of  the  offices  mentioned  are  to  be  paid  "  on 
the  warrant  of  the  auditor  countersigned  by  the  governor," 
this  excludes  any  further  action  by  either  officer,  and  that 
when  the  court  ordei's  the  marshal  to  incur  an  expense  the 
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auditor  must  draw  and  the  governor  must  countersign  the 
warrant  without  any  antecedent  inquiry. 

But  it  seems  to  me  this  provision  has  nothing  to  do  with 
the  legality  of  an  audit.  It  concerns  the  treasurer's  busi- 
ness of  payment,  and  no  more  excludes  the  notion  of  an 
audit  than  does  the  identical  provision  of  section  22. 

No  one  would  contend  that  any  of  the  ether  disburse- 
ments by  the  treasurer  "  on  the  warrant  of  the  auditor 
countersigned  by  the  governor  "  are  necessarily  to  be  paid 
without  an  audit. 

I  see  nothing  locally  inapplicable  or  inconsistent  with 
the  organic  act  in  the  legislature's  providing  for  an  audit 
of  these  court  expenditures  by  this  auditor.  Provision  for 
this  oflScer's  appointment  implies  that  some  expenses  are  to 
be  audited.  The  duties  of  this  oflSce  are  merely  sketched 
by  the  organic  act,  to  be  filled  in  by  the  insular  lawmakers. 
This  is  no  less  true  of  the  offices  of  treasurer,  attorney- 
general,  commissioner  of  education,  and  commissioner  of 
the  interior,  as  to  each  of  whom  it  is  separately  provided 
that  he  "  shall  perform  such  other  duties  as  may  be  pre- 
scribed by  law."  Moreover,  the  Congress  by  a  passage  in 
the  amendatory  act  of  March  2,  1901  (31  Stat,  953),  has 
indicated  that  the  auditor  of  Porto  Rico  is  to  audit  some 
court  expenses.     The  statute  reads: 

"  That  payments  of  fees  and  expenses,  heretofore  made  in 
good  faith  by  the  United  States  district  marshal,  either 
from  funds  advanced  to  him  by  the  United  States  or  by 
Porto  Rico,  may  be  allowed  by  the  accounting  officers  of 
(he  United  States  or  the  accounting  officers  of  Porto  Rico, 
as  the  case  may  he^ 

In  my  opinion,  therefore,  the  new  law  is  not  objection- 
able merely  because  it  provides  for  an  effective  audit  of 
the  court  expenses;  that  is,  one  which  will  determine 
whether  any  expenditure  is  authorized  by  and  in  conform- 
ity with  law  and  within  the  scope  of  the  court's  discretion. 

Admitting,  however,  that  the  auditor  of  Porto  Rico  is 
to  audit  these  court  expenses,  it  is  objected  that  the  new 
Porto  Rican  law  requiring  an  audit  before  disbursement 
is  nevertheless  void,  because  it  must  impair  the  usefulness 
of  the  district  court,  and  the  Congress  could  not  have  in- 
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tended  to  give  the  insular  legislature  authority  to  destroy 
that  court's  usefulness. 

Undoubtedly  such  was  not  the  intention  of  the  organic 
act.  But  the  organic  act  and  the  new  law,  assuming,  as  we 
should,  that  the  latter  will  be  properly  executed,  do  not 
seem  to  me  in  conflict.  The  new  law  provides  that  "  this 
section  shall  not  be  interpreted  to  prevent  at  any  time  the 
appointment  of  special  disbursing  officers  for  certain  ap- 
propriations where,  in  the  opinion  of  the  auditor  and  upon 
the  approval  of  the  governor,  it  is  deemed  necessary." 

The  marshal  can,  and  undoubtedly  will,  be  advanced 
moneys,  as  a  special  disbursing  officer,  to  pay  witnesses  and 
jurors  and  all  expenses  which,  from  their  nature,  must  be 
paid  without  delay. 

In  my  opinion,  therefore,  the  law  in  question  does  not 
transcend  the  legislative  power  of  the  insular  government 
and,  whether  wise  or  not,  can  not  be  treated  as  void  or 
inapplicable. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


NAVIGABLE  WATERS— DESTRUCTION  OF  OYSTER  BEDS  BY 
THE  UNITED  STATES— COMPENSATION. 

The  interests  of  private  individuals  or  companies  in  oyster  beds 
held  under  leases  from  the  State  of  New  Jersey  constitute  private 
property  which  can  not  be  taken  or  destroyed  by  the  United 
States  Government  for  public  purposes  without  making  just  com- 
pensation therefor. 

The  title  of  the  State  to  such  lands  is  In  no  wise  inconsistent  with 
its  power  to  grant,  or  with  the  power  of  purchasers  or  other 
grantees  to  acquire,  in  such  lands,  a  private  property  which  is 
pecuniarily  valuable  and  should  not  be  taken  without  compensa- 
tion. 

There  has  never  been  a  doubt  that  where  really  private  property  is 
actually  taken  for  public  use  just  compensation  must  be  made 
therefor. 

The  destruction  of  the  oyster  beds  in  question  will  be  a  "  taking " 
within  the  meaning  of  the  Fifth  Amendment  to  the  Constitution. 
Actual  manual  caption  is  not  necessary,  nor  is  it  essential  that 
the  Government  make  use  of  the  property  taken. 
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Department  of  Justice, 

October  25,  1907. 

Sir:  In  your  letter  of  August  2,  1907,  with  its  inclosures, 
you  ask  my  opinion  upon  a  case  there  stated,  in  substance, 
as  follows: 

An  appropriation  has  been  made  for  a  channel  for  the 
imi)rovement  of  Tuckerton  Creek,  in  New  Jersey,  and  it  is 
claimed  that  the  dredging  of  the  proposed  channel  will  de- 
stroy several  private  oyster  beds  planted,  held,  and  owned 
by  private  individuals  under  leases  from  that  State,  and 
you  ask  whether,  under  the  facts  supposed,  compensation 
must  be  made  to  the  owners  for  the  property  thus  taken  or 
destroyed,  and  whether  the  right  to  thus  take  this  property 
must  be  obtained  by  purchase  or  condemnation  proceedings. 

The  question  is  an  important  one  and  in  its  ultimate 
analysis  involves  the  further  question  whether  any  lands 
covered  by  navigable  waters,  or  anything  affixed  to  such 
lands,  can  constitute  in  this  country  private  property  that 
may  not  be  taken  b}^  the  United  States  for  public  use  with- 
out compensation.  For,  if  one  kind  of  private  property 
may  be  thus  taken  or  destroyed,  so,  apparently,  can  any 
other,  and  the  right  which  would  authorize  the  destruction 
of  an  oyster  bed  w'ould  seem  to  warrant  the  destruction  of 
a  dock,  pier,  wharf,  warehouse,  or  other  structure  in  navi- 
gable waters,  even  if  authorized  by  State  law,  and  if  origi- 
nally constructed,  not  to  the  injury,  but  in  aid  of  naviga- 
tion. If  in  such  submerged  soil  and  its  appurtenances 
there  can  be  private  property,  such  private  property  is 
clearly  protected  by  the  Fifth  Amendment  to  the  Constitu- 
tion. Therefore,  as  above  stated,  the  real  question  seems  to 
be  whether,  in  this  country,  there  can  be  private  property 
in  the  soil  under  navigable  water,  and  I  think  it  is  settled 
law  that  this  question  must  be  answered  in  the  affirmative. 

It  can  not  be  doubted  that,  under  the  plenary  power  of 
the  Congress  to  regulate  commerce,  all  private  property  in 
navigable  waters,  w^hether  fisheries,  docks,  wharves,  ware- 
houses, or  other  structures  or  rights,  are  subject  to  the  para- 
mount dominion  of  the  Government,  so  that  they  may  be 
taken,  removed,  or  destroyed  whenever,  in  the  opinion  of 
the  Congress,  the  needs  of  navigation,  which  is  an  incident 
of  commerce,  may  require  this  through  the  exercise  of  the 


Secretary  of  War.  443 

power  of  eminent  domain  by  the  Government,  just  as  all 
other  property  may  be  so  taken  for  public  use.  The  ques- 
tion here  is  not  as  to  the  right  or  power  of  the  Government 
to  take  or  destroj'  this  property,  but  solely  as  to  the  obliga- 
tion to  make  compensation. 

I  understand  that  the  owners  of  these  oyster  beds  are  all 
lessees  from  the  State  of  New  Jersey,  so  that  their  case  is 
covered  by  the  decision  in  Iloboken  v.  Pa.  R.  R.  Co.  (124 
U.  S.,  056).     In  this  case  it  was  decided  (p.  657)  that: 

By  the  law  of  New  Jersey  lands  below  high-water  mark 
on  navigable  waters  are  the  absolute  property  of  the  State, 
subject  only  to  the  power  conferred  upon  Congress  to  regu- 
late foreign  commerce  and  commerce  among  the  States,  and 
they  may  be  granted  by  the  State,  either  to  the  riparian 
proprietor,  or  to  a  stranger,  as  the  State  sees  fit. 

On  page  688  the  court  says : 

"  In  the  examination  of  the  effect  to  be  given  to  the  ripa- 
rian laws  of  the  State  of  New  Jersey  by  the  act  of  April  11, 
1864,  in  connection  with  the  supplementary  act  of  March 
31,  1869,  it  is  to  be  borne  in  mind  that  the  lands  below 
high-water  mark,  constituting  the  shores  and  submerged 
lands  of  the  navigable  waters  of  the  State,  were,  according 
to  its  laws,  the  property  of  the  State  as  sovereign.  Over 
these  lands  it  had  absolute  and  exclusive  dominion,  includ- 
ing the  right  to  appropriate  them  to  such  uses  as  might 
best  serve  its  views  of  the  public  interest,  subject  to  the 
power  conferred  by  the  Constitution  upon  Congress  to  reg- 
ulate foreign  and  intei*state  commerce." 

And  on  page  691  the  court  says  further : 

"  Under  these  grants  the  land  conveyed  is  held  by  the 
grantees  on  the  same  terms  on  which  all  other  lands  ar? 
held  by  private  persons  under  absolute  titles,  and  every 
previous  right  of  the  State  of  New  Jersey  therein,  whether 
proprietary  or  sovereign,  is  transferred  or  extinguished, 
except  such  sovereign  rights  as  the  State  may  lawfully 
exercise  over  all  other  private  property." 

It  has  been  held  that  while  such  land  remains  the  prop- 
erty of  the  State,  it  is  not  protected  by  the  Fifth  Amendment 
to  the  Constitution.  For  this  view  two  reasons  have  b^en 
given:  First,  that  property  of  the  State  is  not  private 
property,  and  the  Constitution  refers  only  to  private  prop- 
erty.    Second,  that  the  title  of  th?  State  is  not  a  beneficial 
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one,  or  the  subject  of  pecuniary  compensation,  but  is  held 
in  trust  for  the  public,  and  a  taking  in  aid  of  navigation  is 
one  of  the  public  uses  for  which  the  title  was  thus  held. 
{Stockton  V.  Baltimore  and  N.  Y.  R,  R.  Co.^  32  Fed.  Rep., 
9,  19.) 

But  what  is  there  held  as  to  such  property,  while  remain- 
ing in  the  State,  is  in  nowise  inconsistent  with  the  power  of 
the  State  to  grant  and  of  purchasers  or  other  grantees  to 
acquire  in  such  lands  a  private  property,  which  is  pecun- 
iarily valuable  and  can  not  be  taken  without  compensation. 

The  taking  of  private  property  for  public  use  within 
navigable  waters,  under  the  power  to  regulate  commerce, 
is  an  exercise  of  that  of  eminent  domain.  Private  prop- 
erty can  be  no  more  taken  without  compensation  under  this 
power  than  under  eminent  domain  for  other  purposes  of 
the  Government.  There  may  have  been,  in  particular 
cases,  a  doubt  whether  what  was  taken  was  private  prop- 
erty or  whether  there  was  a  "  taking  "  within  the  meaning 
of  the  Fifth  Amendment;  but  there  never  has  been  a  doubt 
that  where  really  private  property  is  really  taken  for  pub- 
lic use  just  compensation  must  be  made.  In  Monongakela 
Nav.  Company  v.  United  States  (148  U.  S.,  312)  it  is  said, 
on  page  336 : 

"  But  like  the  other  powers  granted  to  Congress  by  the 
Constitution,  the  power  to  regulate  commerce  is  subject  to 
all  the  limitations  imposed  by  such  instrument,  and  among 
them  is  that  of  the  Fifth  Amendment  we  have  heretofore 
quoted.  Congress  has  supreme  control  over  the  regulation 
of  commerce,  but  if,  in  exercising  that  supreme  control,  it 
deems  it  necessary  to  take  private  property,  then  it  must 
proceed  subject  to  the  limitations  imposed  by  the  Fifth 
Amendment,  and  can  take  only  on  payment  of  just  compen- 
sation. The  power  to  regulate  commerce  is  not  given  in 
any  broader  terms  than  to  establish  post-offices  and  post- 
roads  ;  but,  if  Congress  wishes  to  take  property  upon  which 
to  build  a  post-office,  it  must  either  agree  upon  the  price 
with  the  owner,  or  in  condemnation  pay  just  compensation 
therefor." 

The  court  adds  (p.  337) : 

"  WTiatever  be  the  true  value  of  that  which  it  takes  from 
the  individual  owner  must  be  paid  to  him,  before  it  can  be 
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said  that  just  compensation  for  the  property  has  been 
made.  And  that  which  is  true  in  respect  to  a  condemna- 
tion of  property  for  a  post-office  is  equally  true  when  con- 
demnation is  sought  for  the  purpose  of  .improving  a  nat- 
ural highway.     *     *     * 

"  It  should  be  noticed  that  here  there  is  unquestionably  a 
taking  of  the  property,  and  not  a  mere  destruction.  It  is 
not  a  case  in  which  the  Government  requires  the  removal 
of  an  obstruction." 

The  last  remark  is  equally  true  in  this  case.  These  oys- 
ter beds  are  in  nowise  an  impediment  to  navigation,  but 
leave  the  bed  and  channel  in  its  normal  state.  They  are 
there  rightfully,  planted  by  the  authority  of  the  State, 
which  had  the  unquestioned  right  to  grant  such  authority. 
They  can  not  be  considered  a  nuisance,  which  may  be 
abated  without  compensation.  It  is  not  because  they  inter- 
fere with  navigation,  but  because  the  Government  desires 
to  add  to  the  facilities  for  navigation  that  they  are  to  be 
taken.  It  is  no  less  clear  that  their  destruction  by  the 
making  of  this  contemplated  improvement  will  be  a  "  tak- 
ing" within  the  meaning  of  the  Fifth  Amendment.  An 
actual  manual  caption  is  not  necessary;  but  if  it  were,  as  I 
understand  the  facts,  this  channel  can  not  be  constructed 
without  an  actual  taking  and  removal  of  these  oysters  and 
beds.  Their  removal  will  be  as  much  a  physical  taking  as 
would  be  the  removal  of  a  wharf,  dock,  or  warehouse*, 
where  the  land  it  occupies  is  needed  for  public  use. 

It  has  never  been  held  that,  in  order  to  take  property, 
the  Government  must  make  use  of  the  property  taken.  If 
it  needs  the  place  occupied  by  this  property  and  destroys 
it  to  occupy  that  place,  it  "  takes  "  it,  although  it  neither 
needs  nor  uses  the  property  itself. 

It  is  immaterial  to  the  owner  whether  his  property  is 
used  by  the  Government  or  only  destroyed,  and  one  form  of 
taking  is  as  much  forbidden  as  the  other,  provided  that,  as 
in  this  case,  such  property  can  not  be  destroyed  by  the  Gov- 
ernment without  what  is,  in  fact,  a  physical  taking. 

In  Gibson  v.  United  States  (1G6  U.  S.,  269),  and  certain 
other  cases,  the  Supreme  Court  has  indeed  decided  that 
compensation  need  not  be  made,  unless  there  is  an  actual 
invasion  of  the  plaintifT's  property,  although  there  may 
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have  been  a  consequential  injury  resulting  from  the  lawful 
exercise  of  a  paramount  right.  In  the  case  last  cited,  the 
court  says,  on  page  275 : 

''  But  acts  done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon  private  prop- 
erty, though  their  consequences  may  impair  its  use,  are 
universally  held  not  to  be  a  taking  within  the  meaning  of 
the  constitutional  provision." 

But  on  page  270,  in  distinguishing  the  case  before  it 
from  cases  where  the  overflowing  of  land  was  held  to  enti- 
tle the  owner  to  compensation,  the  court  says  further : 

"  In  those  cases  there  was  a  physical  invasion  of  the  real 
estate  of  the  private  owner,  and  a  practical  ouster  of  his 
possession." 

This  is  no  less  true  in  the  present  case,  and  I  am  aware  of 
no  decision  holding  that,  where  there  has  been  such  physi- 
cal invasion  and  consequent  destruction  of  private  prop- 
erty, compensation  need  not  be  made. 

In  Pumpelly  v.  Green  Bay  Co.  (13  Wall.,  166),  on  page 
177,  it  is  said : 

"  It  would  be  a  very  curious  and  unsatisfactory  result,  if 
in  construing  a  provision  of  constitutional  law,  always  un- 
derstood to  have  been  adopted  for  protection  and  security 
to  the  rights  of  the  individual  as  against  the  Government, 
and  which  has  received  the  commendation  of  jurists,  states- 
men, and  commentators  as  placing  the  just  principles  of 
the  common  law  on  that  subject  beyond  the  power  of  ordi- 
nary- legislation  to  change  or  control  them,  it  shall  be  held 
that  if  tlie  Government  refrains  from  the  absohite  conver- 
sion of  real  proj)erty  to  the  uses  of  the  public  it  can  destroy 
its  value  entirely,  can  inflict  irreparable  and  permanent 
injury  to  any  extent,  can,  in  effect,  subject  it  to  total 
destruction  without  making  any  compensation,  because,  in 
the  narrowest  sense  of  that  word,  it  is  not  taken  for  the 
public  use.  Such  a  construction  would  pervert  the  consti- 
tutional provision  into  a  restriction  upon  the  rights  of  the 
citizens,  as  those  rights  stood  at  the  common  law,  instead 
of  the  Government,  and  make  it  an  authority  for  invasion 
of  private  right  under  the  pretext  of  the  public  good, 
which  had  no  warrant  in  the  laws  or  practices  of  our 
ancestors." 
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Upon  the  whole  case,  I  advise  you  that  if,  as  I  under- 
stand to  be  the  facts,  these  oyster  beds  are  held  by  private 
individuals  or  companies  under  leases  of  such  beds  from 
the  State  of  Now  Jersey,  the  interests  of  such  owners 
therein  constitute  private  property,  which  can  not  be  taken 
or  destroyed  for  public  purposes  without  making  just  com- 
pensation. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


FORM    OF   BEQUESTS   FOR  THE   LIBRARY    OF   CONGRESS. 

"  The  Library  of  Congress ''  is  not  a  proi)er  legatee  to  be  named  in 
a  bequest. 

The  question  as  to  what  is  the  best  form  of  such  a  bequest  depends 
upon  the  law  of  the  testator's  domicile,  and  it  is  therefore  impos- 
sible to  formulate  any  particular  style  of  bequest  that  will  be 
everywhere  valid  and  in  proper  form. 

However,  a  bequest  "to  the  United  States  of  America,  to  be  de- 
posited in  the  Library  of  Congress,"  which  latter  part  may  be 
varied  in  case  of  pecuniary  bequests  to  "  to  be  applied  to  the 
increase  or  improvement  of  the  Library  of  Congress,"  will,  it  is 
believed,  be  a  satisfactory  form  to  be  used  generally  in  the  States 
of  the  Union  and  in  other  English-speaking  countries. 

Department  of  Justice, 

November  i,  1907. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  re- 
quest for  an  opinion  upon  the  question  stated  in  the  follow- 
ing letter  addressed  to  you  by  the  Librarian  of  Congress : 

"  The  authorities  of  the  Library  have  from  time  to  time 
received  inquiry  as  to  the  proper  form  of  bequest  to  the 
Library  of  Congress.  It  had  been  assumed  that  a  bequest 
direct  to  the  institution,  under  that  title,  would  be  valid. 
Recently  grave  doubt  has  been  expressed  as  to  this,  the 
suggestion  (inter  alia)  being  made  that  the  bequest  should 
read  '  To  the  United  States  of  America,  to  be  deposited  in 
the  Library  of  Congress.' 

"  The  matter  being  one  that  may  assume  considerable 
importance  we  should  value  an  opinion  from  the  Attorney- 
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General  that  would  serve  as  our  guide  in  answering  such 
questions." 

The  name  "  The  Library  of  Congress  "  is  used  in  the  laws 
principally  to  signify  (Rev.  Stat.,  §  80)  something  "  com- 
posed of  books,  maps,  etc.,"  and  partly  the  place  in  which 
these  are  kept  (Rev.  Stat.,  §§  94,  97,  98). 

There  is  no  indication  in  the  statutes  concerning  it  that 
it  is  a  corporation  or  artificial  person.  It  is  largely  under 
the  control  of  a  joint  committee  of  Congress,  which  com- 
mittee is  to  exchange  or  otherwise  dispose  of  duplicate  or 
injured  books  and  documents  (Rev.  Stat.,  §§  86,  87). 

For  these  reasons  I  do  not  think  the  Library  of  Congress 
is  a  proper  legatee  to  be  named  in  a  bequest.  I  express  no 
opinion  upon  the  question  whether  a  bequest  so  made  would 
be  held  by  the  court  to  be  in  legal  effect  a  bequest  to  the 
owner  of  the  Library,  the  United  States,  to  be  applied  to 
the  increase  of  the  collection  of  books,  etc. 

What  the  Librarian  desires  to  know  is  the  best  form  of 
bequest  to  recommend  to  prospective  testators. 

This  is  a  question  the  answer  to  which  depends  upon  the 
law  of  each  testator's  domicile,  for  testamentary  gifts  of 
personal  property  are  regulated  and  controlled  by  that  law, 
and  as  the  laws  differ (s^^  Russell  v.  Allen^  107  U.  S.,  172; 
Jones  V.  Uahershamj  107  U.  S.,  179;  Ovid  v.  Washington 
Hospital^  96  U.  S.,  303),  I  can  not  say  that  a  particular 
style  of  bequest  would  be  everywhere  valid  and  in  proper 
form. 

The  United  States  are  a  quasi  corporation,  capable  of 
contracting,  suing,  receiving,  and  holding  all  manner  of 
property  and  taking  by  devise  {Dugan  v.  United  States^  3 
Wheat,  181 ;  Marshall,  C.  J.,  in  United  States  v.  MauHce^  2 
Brock.,  109) ;  and  in  a  noted  instance  a  bequest  was  made 
to  the  United  States  in  a  form  w^hich  stood  the  scrutiny 
of  the  highest  tribunals  of  England  and  this  country.  I 
refer  to  the  one  which  gave  rise  to  the  Smithsonian  Insti- 
tution, which  was  a  bequest  by  the  Englishman,  James 
Smithson,  "  to  the  United  States  of  America,  to  found  at 
Washington,  under  the  name  of  the  Smithsonian  Institu- 
tion, an  establishment  for  the  increase  and  diffusion  of 
knowledge  among  men." 
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The  form  of  bequest  suggested  by  the  Librarian,  *'  to  the 
United  States  of  America,  to  be  deposited  in  the  Library  of 
Congress,"  which  latter  part  may  be  varied  in  case  of 
pecuniar}'  gifts  to  "  to  be  applied  to  the  increase  or  im- 
provement of  the  Library  of  Congress  "  does  not  differ  es- 
sentially from  that  used  by  Smithson. 

In  my  opinion  this  will  be  found  a  satisfactory  form  to 
be  used  generally  in  the  States  of  the  Union  and  other 
English-speaking  countries. 
Verv  respectfuUv, 

'^  CHARLES  J.  BONAPARTE. 

The  President. 


FOOD  AND  DRUGS  ACT— GUARANTY  OF  PROTECTION. 

A  wholesale  dealer  in  Maryland,  who  purchased  certain  food,  found 
afterwards  to  be  adulterated,  from  a  Pennsylvania  manufacturer, 
receiving  the  lattor's  written  guaranty  as  to  the  purity  of  the 
goods,  In  conformity  with  section  9  of  the  food  and  drugs  act  of 
June  30.  11K)6  (34  Stat.,  768,  771),  and  who  in  turn  sold  the  goods 
to  a  retail  dealer  in  the  District  of  Columbia  under  a  similar  guar- 
anty, is  completely  protected  by  the  guaranty  of  the  Pennsylvania 
manufacturer  from  i)rosecution  mider  tbnt  act. 

The  term  *'  dealer  "  as  used  in  section  9  of  the  above-named  act, 
includes  wholesale  as  well  as  retail  dealers,  and  both  are  accord- 
ingly protected  from  prosecution  by  establishing  a  guaranty  in 
conformity  with  the  requirements  of  the  act. 

Section -9  created,  in  addition  to  the  offense  of  manufacturing  and 
dealing  in  adulterated  and  misbranded  foods  and  drugs,  the  dis- 
tinct and  substantive  offense  of  guaranteeing  such  articles,  which 
offense,  however,  is  not  complete  until  the  purchaser  deals  with 
the  article  in  a  manner  otherwise  punishable  by  the  act. 

The  maker  of  a  false  guaranty  is  protected  from  prosecution  by 
establishing  a  former  guaranty  from  the  person  from  whom  he 
purchased. 

A  former  guaranty  affords  a  dealer  complete  protection  against  pun- 
ishment for  his  own  false  guaranty  as  well  as  for  selling  or  ship- 
ping the  articles  in  violation  of  the  act. 

The  fact  that  such  wholesale  and  retail  dealers  are  protected  from 
prosecution  does  not  exempt  tbe  adulterated  food  from  confisca- 
tion under  section  10  of  the  act. 

There  is  a  presumption  against  a  construction  of  a  statute  which 
would  cause  grave  public  injury  or  even  inconvenience  (1S7  U.  S., 
118,  124). 
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Department  of  Justick, 

November  11,  1907. 

Sir:  I  have  tlie  honor  to  acknowledge  the  receipt  of  your 
letter  of  September  10  in  which  you  request  my  opinion 
upon  a  question  which  has  arisen  in  your  Department  in 
the  administration  of  the  food  and  drugs  act  of  June  30, 
1906,  in  a  class  of  cases  of  which  the  following  is  a  type : 

An  examination  having  been  made  in  the  Bureau  of 
Chemistry,  in  accordance  wMth  section  4  of  the  act,  of  a 
sample  of  food  purchased  from  a  retail  dealer  in  the  Dis- 
trict of  Columbia,  and  the  food  having  been  found  to  be 
adulterated,  the  dealer  was  cited  for  a  hearing,  and,  having 
appeared,  established  as  a  defense,  under  which  he  claimed 
protection,  a  written  guaranty,  conforming  to  the  require- 
ments of  section  9  of  the  act,  from  a  Maryland  wholesaler 
who  had  sold  him  the  food  and  shipped  it  to  him  in  the 
District  of  Columbia  in  the  exact  condition  in  which  he 
sold  it  here. 

The  Maryland  w^holesaler,  having  been  then  cited,  in 
turn  appeared  and  established  a  similar  guaranty,  under 
w^hich  he  also  claimed  protection,  from  a  Pennsylvania 
manufacturer  who  had  sold  him  tlie  food  and  had  shipped 
it  to  him  in  Maryland  in  the  exact  condition  in  which  he 
had  m  turn  guaranteed  it  and  shipped  it  to  the  retailer  in 
the  District  of  Columbia. 

The  question  upon  which  my  opinion  is  requested  is 
whether,  upon  such  state  of  facts,  the  Maryland  wholesaler 
is  amenable  to  prosecution  for  violation  of  the  act  or  is 
protected  by  the  guaranty  from  the  Pennsylvania  manu- 
facturer. 

By  section  2  of  the  food  and  drugs  act  (34  Stat.,  768)  it 
is  made  a  misdemeanor,  inter  alia,  to  ship  any  adulterated 
or  misbranded  food  or  drugs  in  interstate  commerce,  or  to 
receive  the  same  in  such  commerce,  and,  having  so  received, 
to  deliver  the  same  to  any  other  person  in  original,  un- 
broken packages,  or  to  sell  the  same  in  the  District  of 
Columbia. 

Section  9  of  the  act  further  provides : 

"  That  no  dealer  shall  be  prosecuted  under  the  provisions 
of  this  act  when  he  can  establish  a  guaranty  signed  by  the 
wholesaler,  jobber,  manufacturer,  or  other  party  residing 
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ill  the  United  States,  from  whom  he  purchases  such  articles, 
to  the  effect  that  the  same  is  not  adulterated  or  misbranded 
within  the  meaning  of  this  act,  designating  it.  Said  guar- 
anty, to  afford  protection,  shall  contain  the  name  and  ad- 
dress of  the  party  or  parties  making  the  sale  of  such  articles 
to  such  dealer,  and  in  such  case  said  party  or  parties  shall 
be  amenable  to  the  prosecutions,  fines,  and  other  penalties 
which  would  attach,  in  due  course,  to  the  dealer  under  the 
provisions  of  this  act." 

After  careful  consideration  of  this  act,  together  with  the 
memoranda  prepared  by  the  members  of  the  board  of  food 
and  drugs  inspection,  which  you  have  submitted  with  your 
letter,  I  am  of  the  opinion  that  the  guaranty  from  the 
Pennsylvania  manufacturer  affords  complete  protection  to 
the  Maryland  wholesaler  and  that  he  is  hence  not  amen- 
able to  prosecution  under  the  act  on  account  either  of  the 
interstate  sale  and  shipment  made  by  him  to  the  retailer  in 
the  District  of  Columbia  or  of  the  guaranty  given  by  him 
in  connection  therewith. 

1.  It  is  clear  that  the  Maryland  w^holesaler  is  protected 
from  prosecution  for  the  interstate  sale  and  shipment  made 
by  him  by  the  explicit  provision  of  section  0,  that  '*  no 
dealer  shall  be  prosecuted  under  the  provisions  of  this  Act 
when  he  can  establish  a  guaranty  signed  by  the  whole- 
saler, jobber,  manufacturer,  or  other  party  residing  in  the 
United  States,  from  whom  he  purchases  such  articles,  to 
the  effect  that  the  same  is  not  adulterated  or  misbranded 
within  the  meaning  of  the  Act." 

The  broad  term  "  dealer  "  which  is  used  in  this  section, 
not  being  restricted  in  its  meaning  by  any  other  provision 
of  the  act,  includes  those  w^ho  deal  at  wholesale  as  well  as 
those  who  deal  at  retail.  I  am  of  the  opinion,  therefore, 
that  under  the  plain  language  of  this  provision  any  dealer, 
whether  a  wholesaler  or  retailer,  who  would  otherwise  be 
amenable  to  prosecutioa  for  dealing  in  an  adulterated  or 
misbranded  article  in  violation  of  the  act,  is  protected  from 
prosecution  on  such  account  by  establishing  a  guaranty  in 
conformity  with  the  requirements  of  the  act,  signed  by  a 
resident  of  the  United  States  from  whom  he  purchased  such 
article. 
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2.  A  more  difficult  question,  however,  arises  in  reference 
to  the  liability  of  the  Maryland  wholesaler  to  prosecution 
by  reason  of  the  guaranty  which  he  gave  the  District  of 
Columbia  retailer  in  connection  with  the  sale  and  shipment 
to  him. 

It  is  expressly  provided  by  section  9  of  the  act  that  wher- 
ever a  dealer  who  would  otherwise  be  subject  to  prosecu- 
tion established  a  guaranty  from  a  resident  of  the  United 
States  who  sold  him  the  articles,  the  dealer  is  thereby  pro- 
tected, and  such  guarantor  "  shall  be  amenable  to  the  prose- 
cutions, fines,  and  other  penalties  which  would  attach,  in 
due  course,  to  the  dealer  under  the  provisions  of  this  Act." 
Construing  this  section  in  its  entirety,  I  am  of  the  opinion 
that  its  purpose  was  to  create,  in  addition  to  the  offense  of 
manufacturing  and  dealing  in  adulterated  and  misbranded 
food  and  drugs  specifically  made  misdemeanors  by  sections 
1  and  2  of  the  act,  the  distinct  and  substantive  offense  of 
guaranteeing,  under  the  food  and  drugs  act,  any  adulter- 
ated or  misbranded  article,  thereby  enabling  the  purchaser 
to  deal  with  such  articles  in  a  manner  otherwise  forbidden 
without  being  amenable  to  the  punishment  to  which  he 
would  otherwise  be  subject,  the  offense  of  giving  such  false 
guaranty,  however,  not  to  be  complete  until  the  purchaser 
deals  with  the  article  thus  guaranteed  in  a  manner  other- 
wise punishable  by  the  act,  in  which  event  the  guarantor 
would  become  subject  to  the  same  punishment  for  giving 
the  false  guaranty  as  that  to  which  the  purchaser  would 
otherwise  be  amenable  by  reason  of  his  dealing  with  the 
article. 

Without  discussing  the  scope  and  effect  of  this  provision, 
I  am  of  the  opinion  that  whatever  this  may  be,  the  maker 
of  a  false  guranty  is  just  as  much  protected  from  any  prose- 
cution to  which  he  might  be  liable  on  this  account  by  estab- 
lishing a  former  guranty  from  the  person  from  whom  he 
purchased  the  article  as  he  is  thereby  protected  from  prose- 
cution for  dealing  with  the  article  in  a  manner  otherwise 
forbidden  by  the  act;  in  other  words,  that  the  former 
guaranty  is  a  complete  protection  against  any  prosecution 
under  this  act. 

Tt  is  true  that  section  0  does  not  specifically  state  that  the 
first  guaranty  shall  protect  the  second  guarantor,  but  this 
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result  follows  from  the  broad  provision  that  '"  no  dealei- 
shall  be  prosecuted  under  the  provisions  of  this  Act  when 
he  can  establish  a  guaranty  signed  by  the  *  *  *  party 
*  *  *  from  whom  he  purchases  such  articles/'  As  a 
prosecution  for  the  false  guaranty  would  be  a  prosecution 
*•  under  the  provisions  "  of  the  act,  and  as  the  dealers  pro- 
tection imder  his  vendor's  guaranty  is  not  limited  by  the  act 
to  prosecutions  for  dealing  in  the  articles,  but  includes  all 
prosecutions  ufider  its  provisions,  a  former  guaranty  would 
in  my  opinion  afford  a  dealer  protection  against  the  punish- 
ment to  which  he  might  otherwise  be  amenable  for  his  own 
false  guaranty  as  well  as  for  selling  or  shipping  the  articles 
in  violation  of  the  act. 

In  short,  the  intention  of  Congress  appears  to  have  been 
to  relieve  from  liability  any  person  who  would  otherwise  be 
subject  to  any  prosecution  under  the  act  if  he  establishes 
a  guaranty  from  the  person  who  sold  him  the  goods,  pro- 
vided such  person  is  a  resident  of  the  United  States,  and 
therefore  himself  within  the  reach  of  prosecution,  and  to 
make  such  original  guarantor  subject  to  prosecution  in  lieu 
of  the  subsequent  offender.  Congress  evidently  intending  to 
refer  back  liability  in  such  case,  in  general  to  the  original 
guarantor,  who,  of  course,  in  the  case  of  goods  of  domestic 
production,  would  usually  be  the  manufacturer,  who  would 
know  their  real  character,  and,  in  the  case  of  goods  im- 
ix)rted  from  a  foreign  country,  would  be  the  importer,  who 
would  assume  responsibility  therefor,  and  to  make  the  lia- 
bility to  punishment  fall  upon  such  original  guarantor  so 
far  as  possible. 

It  further  appears  from  the  report  of  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce,  which  reported 
the  food  and  drugs  bill  for  passage  in  substantially  the 
form  in  which  it  was  afterwards  enacted,  and  which,  under 
the  doctrine  of  Holy  Trinity  Church  v.  United  States  (14J^ 
U.  S.,  457,  464),  and  Binns  v.  United  States  (194  U.  S., 
486,  495),  may  be  properly  looked  to  for  the  purpose  of 
throwing  light  upon  the  intent  of  Congress,  that  the  pro- 
vision in  question  was  inserted  in  the  bill  by  the  committee 
and  that  its  general  purpose  was  to  protect  persons  dealing 
in  the  articles  subsequent  to  the  manufacturer  or  importing 
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agent  and  direct  the  penalty  to  the  original  gurantor  as 
far  as  possible.     The  committee  in  its  report  said: 

''As  the  principal  purpose  of  the  bill  is  to  prevent  inter- 
state and  foreign  commerce  in  adulterated  or  falsely 
branded  articles  of  food,  drink,  and  medicine,  the  com- 
mittee has  inserted  in  the  bill  a  provision  intended  to  pro- 
tect all  persons  dealing  in  the  articles  subsequent  to  the 
manufacturer  or  importing  agent. 

"  Section  8  of  the  bill  provides  that  no  dealer  shall  be 
convicted  when  he  is  able  to  prove  a  guaranty  of  conform- 
ity with  the  provisions  of  the  act  signed  by  the  manufac- 
turer or  the  party  from  whom  he  purchased.  The  section 
requires  that  the  guarantor  shall  reside  within  the  United 
States  and  that  the  guaranty  shall  contain  his  full  name 
and  address. 

"  In  other  sections  of  the  bill  there  are  provisions  for 
collecting  samples  or  specimens  and  the  examination  of 
such  in  order  to  determine  whether  they  are  adulterated  or 
misbranded,  and  the  bill  provides  that  any  party  from 
whom  a  sample  was  obtained  shall  be  given  an  opportunity 
to  be  heard  before  the  Secretary  of  Agriculture  shall  certify 
to  the  United  States  district  attorney  the  results  of  an  ex- 
amination of  the  article  as  the  basis  for  prosecution ;  so  that 
if  samples  of  goods  shall  be  taken  from  a  retail  or  wholesale 
dealer  who  has  received  a  guaranty  of  conformity  with  the 
provisions  of  the  act  from  the  person  who  sold  to  him,  he 
will  be  relieved  from  prosecution,  and  any  penalty  which 
may  attach  under  the  act  will  be  directed  to  the  original 
guarantor. 

"  These  carefully  prepared  provisions  of  the  bill  will 
prevent  any  dealer  being  put  to  the  expense  of  a  prosecu- 
tion where  he  takes  the  precaution  to  protect  himself  by 
requiring  a  guaranty."  (H.  R.,  2118,  59th  Cong.,  1st  sess., 
p.  3). 

And  again: 

"  The  prosecutions  which  will  be  commenced  by  the 
national  authorities  will  be  mainly  directed  against  the 
manufacturers  of  food  products;  or,  if  it  be  impossible  to 
find  the  manufacturer,  against  the  jobbers  and  wholesale 
dealers."     (H.  R.,  2118,  supra,  p.  9.) 
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Section  8  of  the  bill  which  was  thus  inserted  by  the  com- 
mittee reads  as  follows : 

'*  That  no  dealer  shall  be  convicted  under  the  provisions 
of  this  act  when  he  is  able  to  prove  a  guaranty  of  conform- 
ity with  the  provisions  of  this  act  in  form  approved  by  the 
rules  and  regulations  herein  provided  for,  signed  by  the 
manufacturer  or  the  party  or  parties  from  whom  he  pur- 
chased said  articles:  Prodded^  That  said  guarantor 
resides  within  the  United  States.  Said  guaranty  shall 
contain  the  full  name  and  address  of  the  guarantor  making 
the  sale  to  the  dealer,  and  said  guarantor  shall  be  amenable 
to  the  prosecutions,  fines,  and  other  penalties  which  would 
otherwise  attach  in  due  course  to  the  dealer  under  the  pro- 
visions of  this  act."     (H.  R.  2118,  suirt'a,  p.  11.) 

It  will  be  seen  that  the  provision  thus  inserted  and  com- 
mented upon  by  the  committee  is  substantially  the  same,  so 
far  as  the  present  question  is  concerned,  as  section  9  of  the 
bill  as  afterwards  enacted,  and  it  is  made  clear  by  this 
report  that  it  was  the  intent  of  the  committee,  at  least,  in 
inserting  this  provision  to  entirely  relieve  from  prosecu- 
tion any  retail  or  wholesale  dealer  who  had  received  a 
guaranty  from  the  person  from  whom  he  purchased,  and, 
as  stated  by  the  committee,  to  '"  prevent  any  dealer  from 
being  put  to  the  expense  of  a  prosecution  when  he  takes 
the  precaution  to  protect  himself  by  requiring  a  guaranty." 

Any  other  construction  of  this  act  would  work  great 
hardship  upon  an  innocent  intermediary  w^ho,  relying  upon 
the  guaranty  which  he  receives  from  the  original  manu- 
facturer of  an  article,  sells  it  in  interstate  trade  and  guar- 
antees it  in  his  turn.  And  if  the  original  guaranty  does 
not  fully  protect  him  in  such  case,  it  would  become  exceed- 
ingly hazardous  to  sell  and  guarantee  such  article,  even 
though  guaranteed  by  tlie  manufacturer,  without  first  mak- 
ing, on  his  own  account,  a  detailed  investigation,  chemical 
or  otherwise,  to  ascertain  whether  it  is  in  fact  adulterated 
or  misbranded.  Manifestly,  however,  such  a  requirement 
would  in  many  cases  seriously  impede  and  obstruct  inter- 
state trade. 

It  is  stated  in  Doctor  Dunlap's  memorandum  that,  from 
the  conditions  that  the  board  of  food  and  drugs  inspec- 
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tion  has  found  to  exist  throughout  the  whole  business  com- 
munity, dealers  engaged  in  interstate  trade  are  insisting  on 
a  guaranty  from  the  seller  and  purchasing  only  under  such 
guaranty ;  that  in  order  to  do  an  interstate  business  to-day 
a  dealer  must  give  a  guaranty  with  the  goods  he  sells, 
whether  he  be  the  actual  manuftictnrer  or  not;  and  that  if 
the  dealer  can  not  rely  upon  the  manufacturer's  guaranty  as 
a  protection,  it  must  have  the  effect  of  preventing  interstate 
sales  on  the  part  of  small  concerns,  and  even  of  large  con- 
cerns who  probably  would  not  care  to  incur  the  added  ex- 
pense and  trouble,  in  many  cases  prohibitive,  of  having  the 
goods  carefully  analyzed  in  order  to  be  fully  acquainted 
with  their  character. 

There  is,  however,  a  presumption  against  a  construction 
of  a  statute  which  "  would  cause  grave  public  injury  or 
even  inconvenience  -'  {Bird  v.  United  States^  187  U.  S.,  118, 
124).  And  it  was  said  by  Ijord  Coke,  in  language  which 
was  quoted  by  Abbot,  C.  J.,  in  Margate  Pier  Go,  v.  Han- 
nam^  3  B  &  Aid.,  266,  270,  and  cited  with  approval  in  Holy 
Trinity  Church  v.  United  States^  143  U.  S.,  457,  459,  that 
"  acts  of  Parliament  are  to  be  so  construed  as  no  man  that 
is  innocent  or  free  from  injury  or  wrong  be,  by  a  literal 
construction,  punished  or  endamaged." 

The  construction  which  I  have  given  the  act  is  further- 
more supported  by  the  view  expressed  in  Greeley's  food  and 
drugs  act,  section  65,  page  4,  that — 

"A  wholesaler  or  jobber  who  purchases  food  or  drug 
products  from  the  producer  or  from  any  one  else  may  safely 
guarantee  the  goods  so  purchased  to  his  consumers,  pro- 
vided he  has  from  the  producer  or  other  person  from  whom 
he  purchased  the  goods,  a  guaranty  covering  them." 

For  these  reasons,  I  am  of  the  opinion  that  in  the  case 
stated  the  Maryland  wholesaler  is  not  amenable  to  prosecu- 
tion under  the  act,  but  is  completely  protected  by  his  guar- 
anty from  the  Pennsylvania  manufacturer. 

3.  I  should  add,  however,  that  the  fact  that  both  the  Dis- 
trict of  Columbia  retailer  and  the  Maryland  wholesaler 
are  protected  from  prosecution  by  the  guaranties  which 
they  have  established  from  their  respective  vendors,  does 
not,  in  my  opinion,  exempt  the  adulterated  food  from  con- 
fiscation under  section  10  of  the  act,  which  provides,  inter 
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alia^  that  any  adulterated  or  ini»branded  food  or  drug 
which  is  being  transported  in  interstate  commerce  for  sale, 
or,  having  been  transported,  remains  unloaded,  unsold,  or 
in  original  unbroken  packages,  or  is  sold  or  offered  for  sale 
in  the  District  of  Columbia,  may  be  proceeded  against  in 
the  district  Avhere  found  '"  and  seized  for  confiscation  by  a 
process  of  libel  for  condemnation."  The  provision  of  sec- 
tion 9  that  no  dealer  shall  be  prosecuted  when  he  establishes 
a  guaranty  from  his  vendor  merely  affords  protection,  in 
my  opinion,  against  the  criminal  prosecution,  fines,  and 
other  i^enalties  to  which  the  dealer  would  otherwise  be  per- 
sonally amenable,  and  does  not  in  any  way  affect  the  liabil- 
ity of  the  merchandise  to  confiscation  under  the  provisions 
of  section  10. 

Respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  ok  Agriculture. 


CONGRESSMEN  AND  SENATORS— ELIGIBILITY  TO  CIVIL 

OFFICE. 

A  member  of  either  HouBe  of  Congress  Is  eligible  to  be  appointed  to 
any  other  office  not  fofbidden  to  him  by  law,  the  duties  of  which 
are  not  incompatible  with  those  of  a  member  of  Congress. 

The  question  as  to  whether  a  (congressman  can  be  appointed  a  mem- 
ber of  the  Board  of  Managers  of  the  Soldiers'  Home,  and  l)ecome 
local  manager  of  one  of  tlie  homes,  is  wholly  a  matter  for  the  de- 
cision of  Congress  itself.     (Section  4820,  Rev.  Stat.) 

There  is  no  constitutional  objection  to  the  election  of  a  member  of 
Congress  as  a  member  of  the  Board  of  Managers  of  the  National 
Home  for  Disabled  Volunteers,  although  such  an  election  would 
seem  to  l>e  contrary  to  sound  public  i)olicy. 

Under  other  circumstances  than  those  wliich  thus  involve  the  en- 
tire control  of  the  Congress  over  a  position  established  and  filled 
by  Itself,  the  holding  of  a  visltorial  and  an  administrative  office 
by  the  same  person  would  be  regarded  as  legally  incompatible. 

Department  of  Justice, 

Xorember  Jo,  1907. 
Sir:  In  accordance  with  the  direction  contained  in  Secre- 
tary Ijoeb's  letter  of  the  '17>\\\  ultimo,  I  have  the  honor  to 
give  you  my  opinion  on  the  questions  presented  in  the  in- 
closures  with  Representative  Hale's  letter  to  you  bearing 
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date  of  October  25,  1907.  The  questions  presented  to  yon 
by  Representative  Hale  are  as  follows: 

''Whether  or  not,  under  the  law  and  under  the  construc- 
tion of  the  law,  a  man  who  is  a  Member  of  Congress  or  a 
United  States  Senator  is  eligible  to  be  appointed  to  anj'^ 
other  Federal  office  at  the  same  time?  If  so,  to  what  kind 
of  office  can  he  be  appointed?  For  instance,  can  a  man  be 
a  member  of  Congress  and  be  appointed  at  the  same  time 
as  a  member  of  the  Board  of  Managers  of  the  Soldiers' 
Home,  and  become  local  manager  of  one  of  the  Homes?  " 

The  first  question  may  be  answered  in  the  affirmative. 
A  member  of  either  house  of  Congress  may  be  appointed 
to  any  other  office  not  forbidden  to  him  by  law,  and  the 
duties  of  which  are  not  incompatible  with  those  of  a  mem- 
ber of  Congress.  It  would  not  be  advisable  to  state  any 
particular  offices  which  a  member  of  Congress  might  fill, 
and  this  does  not  seem  to  be  necessary,  as  Representative 
Hale  mentions  a  specific  office,  namely,  that  of  a  member 
of  the  Board  of  Managers  of  the  Soldiers'  Homes,  who 
should  be  the  local  manager  of  one  of  the  Homes. 

The  law  pro\dding  the  method  of  the  selection  of  the 
Managers  of  the  National  Home  for  Disabled  Volurfteers, 
which  title  includes  the  several  institutions  in  the  various 
parts  of  the  United  States  known  as  "  National  Soldiers' 
Homes,"  is  contained  in  section  482G  of  the  Revised  Stat- 
utes, and  provides  that  they  ''  shall  be  elected  from  time  to 
lime,  as  vacancies  occur,  by  joint  resolution  of  Congress." 
The  selection  of  these  officers  being  thus  entirely  vested  in 
the  Congress,  the  determination  whether  a  member  of  Con- 
gress may  be  elected  is  wholly  a  matter  for  the  decision  of 
the  Congress  itself,  unless  there  should  appear  to  be  some 
constitutional  provision  bearing  upon  the  subject.  As  the 
members  of  the  Board  of  Managers  receive  no  compensa- 
tion as  such  (28  Stat.,  412),  and  as  the  positions  were  cre- 
ated by  act  of  March  21,  18G0,  it  does  not  appear  that  the 
matter  comes  within  the  second  clause  of  the  sixth  section 
of  article  1  of  the  Constitution,  that — 

"  No  Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under 
the  authoritv  of  the  United  States,  which  shall  have  been 
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created,  or  the  emoluments  whereof  shall  have  been  in- 
creased during  such  time;     *     *     */' 

Nor  are  such  managers  ''  Federal  officei's  "  who  are  pro- 
hibited by  the  Constitution  from  being  members  of  Con- 
gress {U,  S.  V.  Mount ^  124  U.  S.,  307).  Moreover,  the  intent 
of  the  Congress  is  shown  by  the  fact  that  the  act  of  March 
21,  1866  (14  Stat.,  10),  creating  this  office,  which  contained 
the  provision  that  'the  nine  elective  managers  should  "  not 
be  membei-s  of  Congress,"  was  amended  by  the  act  of  March 
12,  1867  (15  Stat.,  1),  striking  out  the  restriction  above 
quoted. 

While,  as  has  been  said,  the  question  is  held  to  be  one  for 
Congressional  determination,  it  may  be  pointed  out  that 
the  institution  in  question  is  a  creature  of  the  Congress,  so 
that  a  member  of  Congress  elected  a  manager  of  the 
National  Home  for  Disabled  Volunteers  would  become,  as 
a  member  of  the  governing  body,  an  officer  (in  his  capacity 
of  manager,  as  aforesaid)  by  his  own  appointment,  subject 
to  removal  by  himself,  whose  powers  are  conferred  and 
whose  duties  are  prescribed  by  himself,  and  who  himself 
supervises  his  own  management.  He,  in  one  capacity, 
determines  the  amount  which,  in  another  capacity,  he  may 
expend,  and  he  supervises  his  own  expenditures ;  so  that  he 
would  be  in  the  incompatible  position  of  both  visitor  and 
an  officer  whose  acts  are  the  subject  of  inquiry;  but,  how- 
ever incompatible,  it  is  clearly  within  the  province  of  the 
Congress  to  make  the  appointment,  to  continue  or  to  dis- 
continue it,  and  I,  therefore,  answer  that  there  is  no  con- 
stitutional obstacle  to  the  election  of  a  member  of  Congress 
as  a  member  of  the  Board  of  Managers  of  the  National 
Home  for  Disabled  Volunteers,  although  such  an  election 
would  seem  to  be  contrary  to  the  principles  of  sound  public 
policy,  and,  under  other  circumstances  than  those  which 
thus  involve  the  entire  control  of  the  Congress  over  a  posi- 
tion established  and  filled  by  itself,  the  holding  of  a  visi- 
torial  and  an  administrative  office  by  the  same  person  would 
be  regarded  as  legally  incompatible. 
Very  respectfully, 

*  CHARLES  J.  BONAPARTE. 

The  PREsmENT. 
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AlTOIXTMExXT— RETIUED   OFFICER  OF   KEVENUE-CUT'rEU 
SERVICE— CIVIL   OFFICE. 

The  President  has  authority  to  aiM>oint,  wltliout  oomplianoe  with  tli<» 
civil-service  rules,  a  retired  officer  of  the  Reveuue-Cutter  Service 
whose  pay  amounts  to  |2,(>25  per  annuiu,  to  superintend  the  con- 
struction of  self-righting  and  self-balancing  lifeboats  and  other 
life-saving  apparatus,  for  such  period  as  his  services  may  be  re- 
(piired,  at  a  rate  of  compensation  to  be  fixed  by  the  Secretary  of 
the  Treasury. 

The  civil-service  act  authorizes  the  making  of  special  exceptions 
from  the  provisions  of  the  rules  promulgated  thereunder,  pro- 
vided the  exceptions  are  set  forth  in  connection  with  the  rules 
and  the  regulations  therefor  stated  in  the  annual  reports  of  the 
Civil  Service. 

Such  employment  will  not  be  an  api)ointment  to  an  office  as  contem- 
plated by  the  act  of.  July  31,  1894  (2S  Stat.,  205). 

Department  of  Ji'stice, 

November  lo.  1907. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  November  8,  asking  for  an  opinion  as  to  your  right 
to  employ  Capt.  Charles  H.  McLellan  under  the  circum- 
stances hereinafter  set  forth. 

It  appears  that  Captain  McLellan  is  a  retired  officer  of 
the  United  States  Revenue-Cutter  Service,  who  was  for 
some  years  prior  to  his  retirement  detailed  to  the  Life-Sav- 
ing Service.  Since  that  time  he  has  lx»en  employed  for  a 
number  of  temporary  periods,  with  the  consent  of  the  Civil 
Service  Commission,  in  superintending  the  construction  of 
self-righting  and  self-bailing  lifeboats  and  other  life-saving 
apparatus,  in  all  of  which  he  is  an  expert. 

It  now  appears  that  the  best  interests  of  tlie  Service  re- 
quire his  continuance  in  this  position,  and  I  understand 
that  you  wish  to  know  whether  you  may  authorize  his 
appointment,  without  compliance  with  the  civil-service 
rules,  for  such  period  as  his  services  may  be  required,  at  a 
rate  of  compensation  to  be  fixed  by  the  Secretary  of  the 

Treasury. 

In  reply,  I  have  the  honor  to  inform  you  that  it  seems  to 
me  clear  that  you  have  the  necessary  authority  to  so  em- 
ploy him. 

The  civil-service  act  authorizes  the  making  of  special 
exceptions  from  certain  fundamental  provisions  of  the  rules 
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protoulgated  thereunder,  provided  the  exceptions  are  set 
forth  in  connection  with  the  rules  and  the  reasons  therefor 
stated  in  the  annual  reports  of  the  Civil  Service  Commis- 
sion. The  only  remaining  question,  then,  as  to  your  power 
to  authorize  the  appointment  of  Captain  McLellan  arises 
from  a  consideration  of  the  act  of  July  31,  1894  (28  Stat., 
t205),  which  reads  as  follows: 

"  No  person  wlio  holds  an  office  the  salary  or  annual 
compensation  attached  to  which  amounts  to  the  sum  of  two 
thousand  five  hundred  dollars  shall  be  appointed  to  or 
hold  any  other  office  to  which  compensation  is  attached 
unless  specially  heretofore  or  hereafter  specially  authorized 
thereto  by  law ;  but  this  shall  not  apply  to  retired  officers 
of  the  Army  or  Navy  whenever  they  may  be  elected  to  pub- 
lic office  or  whenever  the  President  shall  appoint  them  to 
office  by  and  with  the  advice  and  consent  of  the  Senate." 

As  a  retired  officer  of  the  Revenue-Cutter  Service,  Cap- 
tain McLfcUan  holds  an  *'  office."  His  employment  in  the 
Life-Saving  Service  is  by  appointment  and  not  by  election, 
and  this  appointment  is  not  made  by  you  with  the  advice 
and  consent  of  the  Senate.  His  retired  pay  amounts  to 
$2,625  per  annum.  He  can  not,  therefore,  hold  another 
office.  It  seems  clear,  however,  that  his  selection  by  the 
Secretary  of  the  Treasury  for  employment  in  the  Life- 
Saving  Service  will  not  make  him  an  officer  of  that  Depart- 
ment. 

In  the  case  of  the  United  States  v.  Hartwell  (6  Wall.,  385, 
393),  it  is  said: 

"An  office  is  a  public  station,  or  employment,  conferred 
by  the  appointment  of  government.  The  term  embraces 
the  ideas  of  tenure,  duration,  emolument,  and  duties. 

"  The  employment  of  the  defendant  (a  clerk  in  the  office 
of  an  assistant  treasurer  of  the  United  States)  was  in  the 
public  service  of  the  United  States.  He  was  appointed 
pursuant  to  law,  and  his  compensation  was  fixed  by  law. 
Vacating  the  office  of  his  superior  would  not  have  affected 
the  tenure  of  his  place.  His  duties  were  continuing  and 
permanent,  not  occasional  or  temporary." 

The  rule  here  laid  down  has  been  often  quoted  with  ap- 
proval and  uniformly  followed.  Applying  it  to  the  case 
under  consideration,  it  is  quite  clear  that  the  proposed  ar- 
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raiigement  with  Captain  McLelian  is  a  mere  contract  of 
employment  which  does  not  embrace  the  idea  of  tenure, 
duration,  or  of  an  emolument  fixed  by  law.  The  contract 
with  Captain  McLelian  may  therefore  be  entered  into 
legally.  A  similar  question  was  submitted  to  my  prede- 
cessor, Attorney-General  McKenna,  and  my  view  of  the' 
law  is  fortified  by  his  able  and  well-considered  opinion. 
(21  Op.,  507.) 


Respectfully, 
The  Pre8h>ent. 


CHARLES  J.  BONAPARTE. 


HAWAII— STATUTORY  CONSTRUCTION— MAUI  COUNTY 

BONDS. 

Article  65  of  the  Hawaiian  Laws  of  1007,  authorizing  an  issue  of 
bonds  by  the  county  of  Maui,  which  act  was  vetoed  by  the  jrov- 
ernor  of  Hawaii,  but  was  afterwards  passed  with  the  approval  of 
over  two-thirds  of  each  house  of  the  legislature,  is  valid,  notwith- 
standing section  4  of  that  act  provides  that  the  "act  shall  take 
effect  ui)on  the  date  of  its  approval  by  the  President  of  the  United 
States." 

That  section  means  merely  that  the  act  becomes  effective  upon  the 
President's  approval  of  those  provisions  of  the  act  which,  ac- 
cording to  the  terms  of  the  preceding  sections,  require  his  ap- 
proval in  order  to  become  effective — that  is,  his  approval  of  the 
issue  of  the  bonds. 

Honds  issued  under  this  act  will  constitute  a  legal  obligation  against 
the  county  of  Maui  whenever  the  President  shall  have  signified 
his  approval  of  their  Issue. 

Department  of  Ji'stice, 

December  17, 1907, 
Sir  :  I  am  duly  in  receipt  of  your  letter  of  the  10th  in- 
stant, asking  my  opinion  as  to  the  validity  of  an  act  of 
the  legislature  of  the  Territory  of  Hawaii,  entitled  "An 
act  to  authorize  an  issue  of  bonds  by  the  county  of  Maui 
in  the  sum  of  one  hundred  and  ten  thousand  dollars,  under 
the  provisions  of  act  sixty-five  of  the  Session  Laws  of  Nine- 
teen hundred  and  seven,"  and  which  appears  by  the  pa|)er.- 
accompanying  your  letter  to  have  been  passed  after  recon- 
sideration of  the  veto  of  the  governor,  with  the  approval 
of  more  than  two-thirds  of  the  members  of  each  house  of 
the  legislature  of  the  said   Territory  on  the   1st   day  of 
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May,  A.  D.  1907.  The  documents  so  accompanying  your 
said  letter  further  show  that  the  act  in  question  was  vetoed 
by  the  governor,  and  its  validity  is  now  disputed  by  reason 
of  the  provision  of  its  fourth  section,  which  reads  as  fol- 
lows :  "  Section  4.  This  act  shall  take  effect  upon  the  date 
of  its  approval  by  the  President  of  the  United  States." 
It  appears  that  the  language  of  this  section  is  construed  as 
i-endering  the  entire  law  nugatory,  because  it  is  supposed  to 
involve  a  delegation  of  legislative  power  by  the  legislature 
of  the  Territory  to  the  President. 

Sections  49  and  50  of  the  act  of  Congress  approved  April 
30,  1900,  and  entitled  "An  act  to  provide  a  government  for 
the  Territory  of  Hawaii  "  (31  Stat.,  141),  provides  for  the 
approval  of  bills  which  have  duly  passed  both  houses  of  the 
Territorial  legislature  by  the  governor,  or  their  passage  by 
a  two-thirds  majority  of  the  members  of  each  house,  if 
disapproved  by  the  governor,  and,  in  either  case,  uses  the 
language  "  it "  (that  is  to  say,  the  bill  in  question)  "  shall 
become  a  law  "  when  so  approved  or  so  passed  after  dis- 
approval. The  act  in  question  was  passed  over  the  gov- 
ernor's veto,  in  accordance  with  the  requirements  of  sec- 
tion 50  above  mentioned,  and  it  thereupon  became  at  once 
a  law.  It  is  true  that,  by  the  language  of  section  4,  it  was 
to  become  "  effective  "  only  upon  the  approval  of  the  Presi- 
dent of  the  United  States,  but  I  think  the  intendment  of 
this  section  was  misapprehended  by  the  governor  of  Hawaii 
when  he  vetoed  the  bill,  and  is  misapprehended  by  those 
who  now  question  its  validity. 

Section  55  of  the  above-mentioned  act  of  Congress  con- 
tains the  following  language : 

"  *  *  *  nor  shall  any  debt  be  authorized  to  be  con- 
tracted by  or  on  behalf  of  the  Territory,  or  any  political 
or  municipal  corporation  or  subdivision  thereof,  except  to 
pay  the  interest  upon  the  existing  indebtedness,  to  suppress 
insurrection,  or  to  provide  for  the  common  defense,  except 
that  in  addition  to  any  indebtedness  created  for  such  pur- 
poses the  legislature  may  authorize  loans  by  the  Territory, 
or  any  such  subdivision  thereof,  for  the  erection  of  penal, 
(iiaritable,  and  educational  institutions,  and  for  public 
buildings,  wharfs,  roads,  and  harbor  and  other  public  im- 
provements, but  the  total  of  such  indebtedness  incurred  in 
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any  one  year  by  the  Territory  or  any  subdivision  shall  not 
exceed  one  per  centum  upon  the  assessed  value  of  taxable 
property  of  the  Territory  or  subdivision  thereof,  as  the 
case  may  be,  as  shown  by  the  hist  general  assessment  for 
taxation,  and  the  total  indebtedness  for  the  Territory  shall  ^ 
not  at  any  time  be  extended  beyond  seven  per  centum  of  such 
assessed  value,  and  the  total  indebtedness  of  any  subdivision 
shall  not  at  any  time  be  extended  l^eyond  three  per  centum 
of  such  assessed  value,  but  nothing  in  this  provision  shall 
prevent  the  refunding  of  any  existing  indebtedness  at  any 
time;  nor  shall  any  such  loan  be  made  upon  the  credit  of 
the  public  domain  or  any  part  thereof,  nor  shall  any  bond 
or  other  instrument  of  any  such  indebtedness  be  issued 
unless  made  redeemable  in  not  more  than  five  years  and 
payable  in  not  more  than  fifteen  years  from  the  date  of 
the  issue  thereof;  nor  shall  any  such  bond  or  indebtedness 
be  incurred  until  approved  by  the  President  of  the  United 
States." 

The  title  of  the  act  under  discussion  is  "An  act  to  au- 
thorize an  issue  of  bonds  by  the  county  of  Maui,"  etc.  Act 
05  of  the  Session  Laws  of  1907  was  itself  entitled  "An  act 
to  enable  the  counties  to  provide  for  county  loans."  The 
material  provisions  of  act  No.  139  are  contained  in  sections 
1,  2,  and  3.  Of  these,  section  1  authorizes  the  treasurer  of 
the  county  of  Maui,  in  accordance  with  the  terms  of  a  cer- 
tain resolution  of  the  board  of  supervisors  of  said  county, 
''  and  subject  also  to  the  approval  of  the  President  of  the 
United  States,"  to  issue  bonds  of  said  county  to  an  amount 
bearing  a  rate  of  interest  and  for  purposes  specified  in  the 
section.  Section  2  requires  the  issue  and  sale  of  the  bonds, 
the  application  of  their  proceeds,  and  the  payment  of  their 
principal  and  interest,  to  be  made  in  strict  conformity  to  the 
terms  of  act  No.  65,  above  mentioned,  "  and  everv'  other  term, 
[provision,  and  condition  which  shall  be  prescribexl  with 
respect  thereto  by  the  President  of  the  United  States."  Sec- 
tion 3  makes  the  bonds  and  interest  coupons  charges  upon 
the  consolidated  revenues  of  Maui  County,  but  prohibits 
the  construction  of  the  act  as  an  authorization  to  said 
county  to  levy  or  impose  taxes.  The  fourth  and  only  re- 
maining section  is  the  one  above  set  forth  in  full. 
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It  is  evident,  from  an  examination  of  the  language  of 
the  law  as  above  set  forth  that  the  approval  of  the  Presi- 
dent was  necessaiT,  under  the  terms  of  section  55  of  the  act 
of  Congress  approved  April  30,  1900,  to  make  any  one  of 
its  provisions  "  effective!"  By  section  1  the  bonds  can  not 
be  issued  without  such  approval.  By  section  2  they  are  to 
contain  and  be  subject  to  any  "  term,  provision,  or  condi- 
tion "  which  the  President  may  prescribe  as  a  condition  of 
such  approval,  and  section  3  could,  of  course,  have  no  legal 
efficacy  until  after  the  bonds  were  duly  issued.  In  view 
of  the  tenor  of  all  the  rest  of  the  act,  it  seems  plain  that  the 
legislature  of  the  Territory  intended,  bj'  section  4,  only  to 
provide  that  there  should  be  no  delay  in  giving  effect  to 
the  provisions  of  sections  1  and  2,  when  the  President 
should  have  signified  his  approval  of  the  issue  of  bonds 
thereby  authorized.  The  section  does  not  say  that  the  act 
shall  become  a  law  when  approved  by  the  President,  but 
that  it  shall  then  become  "  effective,"  or,  in  other  words, 
that  on  the  date  mentioned  effect  shall  at  once  be  given  to 
the  provisions  of  the  preceding  sections.  It  is  true  that 
the  grammatical  construction  of  the  section  might,  perhaps, 
justify  a  different  interpretation  or,  at  all  events,  leave  its 
meaning  in  doubt,  but  the  consideration  of  the  entire  act, 
and  of  the  evident  purpose  of  the  Territorial  legislature 
in  its  enactment,  removes,  in  my  opinion,  any  reasonable 
doubt  which  might  otherwise  exist  as  to  the  true  construc- 
tion of  section  4.  In  State  v.  Clark  (29  N.  J.  Law,  96) 
the  court  says : 

''  The  language  of  the  act  if  construed  literally  evidently 
leads  to  an  absurd  result.  If  a  literal  construction  of  the 
words  of  a  statute  be  absurd,  the  act  must  be  so  construed 
as  to  avoid  the  absurdity." 

This  authority,  with  many  others,  is  cited  in  Church  of 
the  Holy  Trimty  v.  United  States  (143  U.  S.,  457),  and  in 
the  last-mentioned  case  the  court  says,  p.  450 : 

"  It  is  a  familiar  rule,  that  a  thing  may  be  within  the 

letter  of  the  statute  and  yet  not  within  the  statute,  because 

not  within  its  spirit,  nor  within  the  intention  of  its  makers." 

The  legislature  of  Hawaii  can  not  be  supposed  to  have 

intended  to  require  the  approval  of  the  President  to  this 
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act  as  a  condition  to  its  becoming  a  law.  Such  a  construc- 
tion, in  the  language  of  the  court  above  quoted,  "  evidently 
leads  to  an  absurd  result."  On  the  other  hand,  the  ap- 
proval of  the  President  is  made  a  condition  of  the  legal 
validity  of  the  bonds  to  be  issuod  by  section  55  of  the 
organic  act  for  Hawaii  above  quoted,  and  this  is  expressly 
recognized  by  sections  1  and  2  of  the  act  above  mentioned- 
It  may  be  assumed,  therefore,  that  the  legislature,  in  speak- 
ing of  the  President's  approval  of  the  act,  meant  his  ap- 
proval of  those  provisions  in  the  act  which  require  his 
approval  to  become  effective,  or,  in  other  words,  the  issue 
of  the  bonds.  I  advise  you,  therefore,  that  in  my  opinion 
the  act  in  question  is  valid,  and  that  the  bonds  will  consti- 
tute a  legal  obligation  on  the  county  of  Maui,  according  to 
the  terms  of  the  act,  when  the  President  shall  have  signified 
his  approval  to  their  issue. 

.    Yours,  very  respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  the  Interior. 


COAL  IMPORTED  FOR  THE  NAVY— DUTIES. 

Coal  imported  for  the  use  of  the  Navy  is  subject  to  the  duties  pre- 
scribed by  paragraph  415  of  the  act  of  July  24,  1897  (30  Stat., 
190),  notwithstanding  the  coal  is  imi)orted  by  the  Navy  Depart- 
ment and  the  duties  will  have  to  be  paid  from  the  appropriations 
of  that  Department. 

Department  of  Justice, 

January  2,  1908, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  October  t21,  in  which  you  inclosed  a  letter  from  the 
Secretary  of  the  Na\^  in  regard  to  the  duties  on  certain 
coal  to  be  imported  m  the  Puget  Sound  district  for  the  use 
of  that  Department,  and  request  an  expression  of  my  opin- 
ion upon  the  question  whether  this  coal,  which  you  assume 
to  be  bituminous,  is  entitled  to  entry  free  of  duties. 

The  material  provisions  of  the  tariff  act  of  July  24,  1897 
(30  Stat.,  151),  are  as  follows: 

It  is  provided  by  section  1  that,  "  unless  otherwise  speci- 
ally provided  for  in  this  act,  there  shall  be  levied,  collected,. 
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and  paid  upon  all  articles  imported  from  foreign  coun- 
tries, and  mentioned  in  the  schedules  herein  contained,  the 
rates  of  duty  which  are,  by  the  schedules  and  paragraphs, 
respectively  prescribed."  By  paragi^aph  415  certain  rates 
of  duty  are  prescribed  upon  bituminous  coal. 

This  act  contains  no  general  exemption  of  articles  im- 
ported by  or  for  the  use  of  the  United  States  or  a  Depart- 
ment thereof,  but  there  is  specifically  placed  upon  the  free 
list  by  paragraph  500,  ''  Books,  engravings,  photographs, 
etchings,  bound  or  unbound,  maps  and  charts  imported 
by  authority  or  for  the  use  of  the  United  States  or  for 
the  use  of  the  Library  of  Congress,"  and,  by  paragraph  G40, 
"  Plants,  trees,  shrubs,  roots,  seed  cane,  amd  seeds,  imported 
by  the  Department  of  Agriculture  or  the  United  States 
Botanic  Garden."     (30  Stat.,  196,  200.) 

After  careful  consideration,  I  am  of  the  opinion  that  the 
coal  in  question  will  be  subject  to  the  duties  prescribed  by 
paragraph  415  of  the  tariff  act,  although  imported  for  the 
use  of  the  Navy  Department,  and  although,  as  I  infer  from 
your  letter  may  be  the  case,  it  is  to  be  imported  by  that  De- 
partment and  the  duties  paid  by  it  from  its  appropriations. 

In  the  opinion  which  I  rendered  on  October  3,  1907,  to 
the  Secretary  of  the  Navy  in  reference  to  the  statute  pro- 
hibiting the  transportation  of  merchandise  between  differ- 
ent ports  of  the  United  States  in  foreign  vessels,  it  was 
said  that  it  "  is  a  well-settled  principle  of  statutory  con- 
struction that  a  prohibition  of  this  character  does  not  ex- 
tend to,  or  affect,  the  sovereign,  unless  its  language  requires 
that  such  a  meaning  shall  be  given  it."  (26  Opin.,  415, 
417.)  As  is  said  in  United  Statea  v.  Hoar  (2  Mason,  311, 
Fed.  Cas.,  15373),  by  Ston%  circuit  justice: 

"  Where  the  Government  is  not  expressly  or  by  neces- 
sary implication  included,  it  ought  to  be  clear  from  the 
nature  of  the  mischiefs  to  bo  redressed,  or  the  language 
used,  that  the  Government  itself  was  in  contemplation  of 
the  legislature,  before  a  court  of  law  would  be  authorized 
lo  put  such  an  interpretation  upon  any  statute."  We  have, 
therefore,  to  determine  in  this  case  whether  "  the  nature 
of  the  mischiefs  to  be  redressed,  or  the  language  used," 
shows  that  the  (lovernment  itself  was  in  the  contemplation 
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of  the  legislature  when  it  required  the  importers  of  articles 
from  foreign  countries  to  pay  the  duties  fixed  by  the  act. 

"  The  mischiefs  to  be  redressed  "  or,  in  other  words,  the 
purposes  of  the  legislature  in  this  case,  are  indicated  with 
sufficient  accuracy  by  the  title  of  the  act  itself.  It  is  entitled 
^'An  act  to  provide  revenue  for  the  Government  and  to 
encourage  the  industries  of  the  United  States.''  The  first 
of  the  purposes  thus  expressed  certainly  wouhl  not  l>e  pro- 
moted by  requiring  the  payment  of  duties  by  the  Govern- 
ment on  articles  imjiorted  from  foreign  countries  for  its 
own  use.  So  far  as  the  Government  is  concerned,  such 
payments  would  amount,  in  effect,  merely  to  taking  money 
out  of  one  pocket  and  putting  it  into  another;  obviously, 
this  process  would  not  "  provide  revenue  for  the  Govern- 
ment." It  is  true  that  the  law  might  be  supposed  to  furnish 
a  motive  for  the  Executive  Departments  in  the  expendi- 
ture of  general  appropriations  to  purchase  American  rather 
than  foreign  goods,  but,  since  we  must  assume  that  all  re- 
sponsible officers  of  the  Government  will  be  guided  in  their 
public  acts  by  the  policies  adopted  by  the  Congress,  we 
must  also  assume,  in  the  construction  of  the  statute,  that 
this  motive  would  exist  in  full  force  without  the  need  of 
any  such  enactment.  If,  therefore,  the  avowed,  and  univer- 
sally understood,  purposc^s  of  the  act  were  all  that  we  had 
to  consider  in  this  connection,  I  should  find  in  them  no 
sufficient  reason  to  outweigh  the  presumption  that  the  Gov- 
ernment was  not  included  in  the  general  language  requiring 
payment  of  duties  by  importers. 

There  are,  however,  two  considerations  which  seem  to 
j)oint  decisively  to  a  different  conclusion.  In  the  first 
place,  the  language  of  the  statute  would  seem,  on  its  face, 
clearly  to  include  the  Government.  Section  1  imposes 
duties  on  all  imports  "  unless  otherwise  epecially  provided 
for."  Paragraphs  500  and  ()40  specifically  provide  that  cer- 
tain articles  imported  by  the  Government  for  its  own  use 
shall  be  on  the  free  list.  These  special  exceptions  would 
have  been  altogether  unnecessary  if  all  importations  by  the 
Government  were  to  be  free  of  duty,  and  the'  natural  and 
nearly  conclusive  implication  from  their  insertion  is  that 
other  governmental  importations  should  be  subject  to  the 
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same  duty  as  is  imposed  on  merchandise  imported  by 
private  i)ersons.  The  maxim  expres»io  unius  ent  exclusio 
cdteinus  applies  here  with  full  force,  as  in  the  case  of  ^Ir- 
vedoiido  V.  United  States  (0  Peters,  G91,  725).  This  con- 
struction is  strengthened  by  the  fact  that  in  the  preceding 
tariff  act  of  1894  (28  Stat.,  509)  "  all  articles  imported  by 
the  United  States"  (paragraph  385)  were  placed  upon  the 
free  list.  The  omission  of  the  like  provision  in  the  tariff 
act  of  1897,  coupled  with  the  special  exemption  of  certain 
Government  imports  by  the  later  statute,  would  seem  to 
be  well-nigh  conclusive  of  the  intent  of  the  Congress  to 
require  articles  imported  by  the  Government,  except  in  the 
instances  specifically  mentioned,  to  pay  the  same  duties 
which  were  exacted  upon  private  importations. 

It  is  fair  to  say  that  the  conclusions  to  be  drawn  from 
the  language  of  the  act  are  somewhat  weakened  by  the 
facts  that  in  the  act  of  1894  and  in  several  earlier  tariff 
acts,  as,  for  example,  those  approved  March  8,  1857  (11 
Stat.,  193),  March  2,  1861  (12  Stat.,  178),  July  14,  1870 
(16  Stat.,  256),  and  March  3,  1883  (22  Stat,  488),  there 
has  been  a  general  exemption  from  duty  of  all  articles  im- 
ported by  the  United  States,  and  special  exemptions  of 
particular  classes  of  articles  likewise,  but  a  comparison  of 
these  laws  with  the  acts  of  July  30,  1846  (9  Stat.,  42), 
June  6,  1872  (17  Stat.,  230),  and  October  1,  1890  (26 
Stat.,  567),  in  which  the  general  exemption  is  omitted, 
suggests  strongly  that  the  special  exemptions  may  have 
been  in  each  instance  copied  from  the  earlier  laws  without 
its  being  noted  that  the  general  exemption  rendered  them 
unnecessary. 

It  should  be  further  mentioned  that  there  is  a  decision 
in  2  Blatchford,  United  States  v.  Lutz,  Fed.  Gas.  15644, 
to  the  effect  that  light-house  equipment  imported  by  th(^ 
Government,  Avhile  the  tariff  act  of  1846  was  in  force,  was 
exempt  from  duty,  although  this  act  contained  no  general 
exemption  of  Government  imports  and  no  special  exemp- 
tion including  in  terms  such  articles.  This  decision,  how- 
ever, is  not  satisfactorily  reported,  and  I  do  not  think  it 
can  be  accepted  as  determining  the  construction  of  the 
present  tariff  act.     I  have  noted  the  references  in  the  letter 
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from  the  Secretary  of  the  Navy  to  sections  919  and  3464 
of  the  Revised  Statutes.  The  latter  does  not  seem  to  me 
to  have  anj^  application  to  the  question  now  considered. 
Section  919  provides  that  suits  for  the  recovery  of  duties 
shall  be  brought  in  the  name  of  the  United  States,  and  it 
is  suggested  that  this  shows  conclusively  that  the  institu- 
tion of  such  suits  could  not  have  been  contemplated  when 
the  United  States  itself  was  the  importer.  I  think  this 
conclusion  is  justified,  but  it  does  not  follow  that  all  Gov- 
ernment importations  should  be  free  of  duty.  It  is  to  be 
presumed  that  the  oflScials  of  the  Government  will  observe 
the  law,  and,  if  the  law  requires  them  to  pay  duties,  that 
they  will  pay  them  without  any  suit  being  brought.  More- 
over, as  the  suits  would  be  brought,  in  theory  of  law  at 
least,  by  direction  of  the  President,  and  as  he  would  have 
the  power  to  cause  at  any  time  the  duties  to  be  paid  by  a 
similar  order,  it  is  obvious  that  a  suit  by  the  Government 
against  itself,  or  by  one  branch  of  the  Government  against 
another,  would  be,  in  any  case,  no  less  unnecessary  than 
absurd. 

Secondly,  I  am  informed  by  your  letter  '"  that  it  has 
been  the  uniform  practice  to  charge  duty  upon  dutiable 
merchandise  imported  for  the  use  of  the  United  States, 
except  where  express  exceptions  have  been  made,  as  in  par- 
agraphs 500  and  G40  of  the  tariff  act  of  1897,  and  where 
exceptions  have  been  allowed  in  provisions  including  bu- 
reaus of  executive  departments,  as,  for  example,  paragraph 
638,  w^hich  provides  for  the  free  entry  of  certain  articles 
for  scientific  and  other  purposes,"  and  that  "  a  similar 
practice  prevailed  under  the  tariff  act  of  1890,  which,  like 
that  of  1897,  contains  no  provision  except  merchandise 
generalh'  imported  for  the  use  of  the  United  States."  In 
my  recent  opinion  to  the  Postmaster-General,  dated  Sep- 
tember 27,  1907,  on  weighing  the  mails,  I  considered  the 
scope  and  limitations  of  the  rule  stated  as  follows  by  the 
Supreme  Court  in  the  case  of  New  York^  New  Ilaven  and 
Hartford  R.  R.  Co,  v.  Interntate  Commerce  Cominission 
(200  U.  S.,  361,  401) :  "A  construction  made  by  the  body 
charged  with  the  enforcement  of  a  statute,  which  con- 
struction has  long  obtained  in  practical  execution,  and  has 
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been  impliedly  sanctioned  by  the  reenactment  of  the  statute 
without  alteration  in  the  particulars  construed,  when  not 
plainly  erroneous^  must  be  treated  as  read  into  the  statute.'' 
(26  Op.,  408.)  In  this  case  the  Congress  has  expressly 
exempted  all  Government  importations  from  payment  of 
duties  in  some  tariff  acts  and  said  nothing  as  to  such  ex- 
emption in  others,  inchiding  the  act  now  in  force,  with  full 
knowledge  that,  in  the  absence  of  such  express  exemption, 
your  Department  has  always  collected  duty  from  the  Gov- 
ernment as  from  private  individuals.  I  can  not  but  construe 
its  action  as  a  legislative  sanction  of  the  interpretation  thus 
placed  by  Executive  practice  upon  statutes  of  tliis  charac- 
ter, and  as  coming  clearly  within  the  language  of  the  Su- 
preme Court  in  the  case  of  United  States  v.  Falk  S  Bra, 
(204  U.  S.,  148),  in  which  case  the  court  held  the  practical 
construction  given  by  Executive  usage  to  a  proviso  in  the 
tariff  act  of  1890  ought  to  control  the  interpretation  of  a 
like  provision  in  the  tariff  act  of  1897  (26  Op.,  408). 

This  conclusion  is  fortified  by  the  fact  that  in  the  very 
recent  act  making  appropriations  for  fortifications  and 
other  works  of  defense,  approved  March  2,  1907  (84  Stat., 
1062),  the  Congress  provided  '"that  all  material  purchased 
under  the  foregoing  provisions  of  this  act  shall  be  of  Amer- 
ican manufacture,  except  in  cases  when,  in  the  judgment  of 
the  Secretary  of  the  War,  it  is  to  the  manifest  interest  of 
the  United  States  to  make  purchases  in  limited  quantities 
abroad,  ichich  material  shall  l/e  admitted  free  of  diityP 
This  provision,  in  my  judgment,  clearly  recognizes  that, 
without  the  special  exemption,  importations  by  the  Gov- 
ernment would  be  subject  to  duties  under  the  tariff  act  now 
in  force. 

I  am  constrained,  therefore,  to  advise  you  that  in  my 
opinion  coal  imported  by  the  United  States  for  the  use 
of  the  Xavj^  is  subject  to  the  same  duties  which  the  like  coal 
would  pay  were  it  imported  by  private  persons. 
Yours,  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 
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COMMISSIONER  OF  INTERNAL  REVENUE— REFUND  OF 
STAMP  TAXES  PAID  WITHOUT  PROTEST. 

The  Commissioner  of  Internal  Revenue  has  no  power,  under  section 
3220,  Revised  Statutes,  to  refund  taxes  voluntarily  paid  without 
protest,  under  a  mutual  mistake  of  law. 

The  rule  is  iirmlj^  established  and  uuqualified  that  protest  is  indis- 
pensable to  the  right  to  recover  taxes  claimed  to  have  been 
illegally  exacted. 

Opinion  of  May  7,  1906  (25  Op.,  605)  followed. 

DEPART»rENT  OF  JuSTICE, 

January  9,  1908, 
Sir:  By  your  reference  of  December  18,  1907,  it  appears 
that  certain  claims  for  the  refund  of  stamp  taxes  paid 
under  Schedule  A  of  the  war  revenue  act  of  1898  (30  Stat.. 
458)  are  pending  in  the  Bureau  of  Internal  Revenue.  These 
claims,  having  been  filed  under  section  3220,  Revised  Stat- 
utes, within  the  two  years  allowed  by  section  3228,  were, 
however,  rejected  on  the  ground  that  the  taxes  were  paid 
without  protest,  in  accordance  w-ith  25  Op.,  605,  in  which  it 
w^as  held  that  the  Commissioner  of  Internal  Revenue  has; 
no  power  under  section  3220  to  refund  taxes  voluntarily 
paid  without  protest  under  a  mutual  mistake  of  law.  The 
claims  have  now  been  reopened  for  further  consideration 
on  the  ground  that  under  my  opinion  of  March  11,  1907 
(antCj  p.  194),  the  matter  of  protest  may  be  immaterial 
so  far  as  the  allowance  of  claims  by  the  Commissioner  of 
Internal  Revenue  is  concerned;  and  your  query,  in  effect,  is 
w^hether  the  present  case  is  ruled  by  25  Op.,  605,  or  the 
opinion  of  March  11,  1907. 

In  the  latter  opinion  I  held  that  under  the  special  pro- 
visions of  section  3  of  the  act  of  Congress  of  June  27,  1902 
(32  Stat.,  406),  granting  a  refund  of  inheritance  legacy 
taxes  upon  certain  contingent  beneficial  interests,  Congress 
had  given  a  right  of  repayment  regardless  of  any  condi- 
tions that  may  have  theretofore  operated  as  a  bar;  that 
proceedings  for  the  recovery  of  such  moneys  are  not  actions 
for  recovery  of  taxes,  but  for  money  held  in  trust  by  the 
Government  for  those  to  whom  it  rightfully  belongs;  and 
that  the  question  whether  the  taxes  were  originally  paid 
under  protest  is  eliminated  and  the  question  of  voluntary 
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or  involuntary  payment  is  immaterial.  That  ruling  rested 
altogether  upon  the  act  of  Congress  in  question,  and  the 
opinion  of  May  7,  190G  (25  Op.,  605),  was  reversed  only 
so  far. 

The  present  case  appears  to  be  the  usual  and  general  one 
of  a  voluntary  payment  of  taxes  under  a  mutual  mistake  of 
law;  there  is  no  suggestion  of  a  misapprehension  of  fact. 

The  rule  is  firmly  established  and  unqualified  that  pro- 
test is  indispensable  to  the  right  to  recover  taxes  claimed  to 
have  been  illegally  exacted.  It  is  stated  as  follows  in  the 
recent  case  of  Chesebrough  v.  United  States  (192  U.  S.,  253, 
259)  : 

"  The  rule  is  firmly  established  that  taxes  voluntarily 
paid  can  not  be  recovered  back,  and  payments  with  knowl- 
edge and  without  compulsion  are  voluntary.  At  the  same 
time,  when  taxes  are  paid  under  protest  that  they  are  being 
illegally  exacted,  or  with  notice  that  the  payer  contends 
thai  they  are  illegal  and  intends  to  institute  suit  to  compel 
their  repayment,  a  recovery  in  such  a  suit  may,  on  occasion^ 
be  had,  although  generally  speaking,  even  a  protest  or  no- 
tice wnll  not  avail  if  the  payment  be  made  voluntarily,  with 
full  knowledge  of  all  the  circumstances,  and  without  any 
coercion,  etc." 

The  scope  and  strength  of  the  rule  appear  very  clearly 
in  this  quotation,  and  it  has  been  applied  by  the  Supreme 
Court  both  where  the  court  declined  to  pass  tipon  the 
validity  of  the  tax,  as  in  the  Chesebroiiffh^case  just  citecK 
and  where  the  tax  had  already  been  held  unconstitutional 
{United  States  v.  New  York  and  Cuba  Mail  Steamship  Co., 
200  U.S.,  488). 

It  is  suggested,  however,  that  a  distinction  exists  between 
claims  for  refund  under  section  3220  before  the  Commis- 
sioner of  Internal  Revenue  and  suits  brought  in  court  for 
that  purpose,  and  certain  remarks  of  the  court  in  the  Chene- 
brough  case  are  relied  on  as  to  the  authority  given  by  sec- 
tion 3220  to  do  what  justice  and  right  are  found  to  require 
in  order  to  correct  mistakes,  return  overcharges,  etc.,  re- 
specting which  •'  the  conditions  which  govern  contested  liti- 
gation may  well  be  regarded  as  waived."    But  by  this  Ian- 
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guage  the  court  seems  to  be  referring  to  mistakes  of  fact 
alone,  and  this  view  is  borne  out  by  the  conchiding  passage 
of  that  opinion,  as  follows: 

'*  It  is  argued  that  the  provisions  of  section  3220  for  the 
repayment  of  judgments  against  the  collector  render  pro- 
test or  notice  unnecessary  for  his  protection,  but  it  was 
dearly  demanded  for  the  protection  of  the  Government  in 
<*onducting  the  extensive  business  of  dealing  in  stamps, 
which  were  sold  and  delivered  in  quantities,  and  without  it 
there  w^ould  not  be  the  slightest  vestige  of  involuntary  pay- 
ment in  transactions  like  that  under  consideration.  And 
we  find  no  right  of  recovery,  expressly  or  by  necessary  im- 
plication, conferred  by  statute  in  such  circumstances." 

If  it  should  be  held  that  in  all  cases  arising  under  section 
•3220  claims  might  be  allowed  by  the  Commissioner  whether 
or  not  there  had  been  any  protest,  the  result  would  seem  to 
follow  that  where  a  tax  is  held  by  the  courts  to  be  uncon- 
stitutional but  the  particular  claim  is  barred  for  lack  of 
protest,  other  claimants  who  likewise  had  failed  to  protest 
could  nevertheless  apply  to  the  Commissioner  for  refund  of 
the  same  taxes  and  have  their  claims  allowed.  I  can  not 
think  there  should  be  one  rule  in  this  respect  for  claimants 
in  court  and  another  for  claims  before  the  Commissioner  of 
Internal  Revenue. 

I  therefore  advise  you  that  the  present  case  is  controlled 
by  25  Op.,  005,  which  is  not  reversed  or  modified  further 
than  is  indicated  in  my  opinion  of  March  11,  1907  (26  Op., 
194) ;  and,  consequently,  that  the  refund  of  taxes  under 
consideration  can  not  be  allowed. 
Very  res[)ectfully, 

CHARLES   J.    BONAPARTK. 

The  Secketary  of  the  Treasury. 


PX^RE-FOOI)    LAW— MARK  IX(;    AND    imANDING    OF    PACK- 
AGES OF  DISTILLED  SPIRITS. 

The  obvious  imriiose  of  the  i)ure-food  law  of  June  30,  1906  (34 
Stat.,  7GS),  is  altogether  different  from  that  of  the  provisions  of 
law  relating  to  internal  revenue. 
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Sections  2  and  10  of  the  pure-food  law  require  that  a  different  branil 
or  mark  shall  be  placed  uiK)n  an  article  transported  in  interstato 
or  foreign  commerce  from  that  re(]ulred  by  section  3441),  Revimnl 
Statutes. 

The  names  intended  by  the  pure-food  law  to  be  used  on  brands  or 
labels  are  names  readily  understocnl  and  conveying  to  the  general 
public  definite  and  familiar  ideas  as  to  the  character  or  quality 
of  the  article  branded,  even  though  such  names  may  be  inaccurate 
in  the  view  of  a  chemist,  or  physicist,  or  an  exiiert  in  some  par- 
ticular industrial  art. 

S€H?tion  31^87,  Revised  Statutes,  requires  gaugers  to  mark  on  the 
casks  or  imckages  *'  the  particular  name  of  such  distilled  spirits 
as  known  to  the  trade — that  is  to  say,  high  wines,  alcohol,  or 
spirits,  as  the  case  may  be,"  and  it  is  immaterial  whether  this 
legislative  declaration  was,  or  was  not,  in  accordance  with  the 
fact  as  to  trade  usages  at  the  time  of  its  adoption,  or  is,  or  is  not, 
in  conformity  with  such  usages  at  present. 

iVnigress  considered  the  several  kinds  of  siiirits  in  the  restricteil 
sense  in  which  the  word  is  used  in  section  32S7,  Revised  Statutes, 
as  liquids  which  were  neither  "high  wines"  nor  yet  "alcohol." 

The  words  "  as  the  case  may  be  "  In  se<»ti(m  3287,  Revised  Statutes, 
are  intended  to  apply  to  "  spirits  "  only  and  not  to  "  high  wines," 
on  the  one  hand,  or  **  alcohol "  on  the  other. 

The  words  **  spirits,  as  the  case  may  be,"  are  used  in  conformity  with 
the  definition  of  the  word  **  spirits "  as  given  by  Webster,  viz : 
**  Rum,  whiskey,  brandy,  gin,  and  other  distilled  liquors  having 
much  alcohol,  in  distinction  from  wines  and  malt  liquors."  These 
words  mean  such  distilled  liquor  included  within  the  definition  of 
spirits  '*  as  may  be  appropriate  in  the  particular  case,"  that  is  to 
say,  **  rum  "  or  **  whiskey,"  "  brandy  "  or  "  gin,"  or  whatever  other 
name  of  a  distilled  spirit  may  be  suitable. 

The  brand  or  label,  however,  must  contain  only  the  general  name 
of  a  spirit.  No  descriptive  or  particular  designation  being  re- 
quired, contemplated  or  allowed  by  section  3287,  Revised  Statutes. 

If  the  liquid  contained  in  a  cask  or  iiackage  is  really  so-called  "neu- 
tral spirit,"  or  in  other  words,  for  practical  purposes,  "ethyl 
alcohol,"  this  statute  requires  it  to  be  branded  "  alcohol "  and 
does  not  permit  it  to  be  labeled  a  particular  kind  of  jwtable  spirits, 
as,  for  example,   "  whiskey." 

There  Is  no  inconsistency  between  the  provisions  of  section  32S7 
Revised  Statutes,  and  sectUm  8  of  the  pure-food  law.  The  former 
statutes  are  not  supersetied  by  the  latter. 

There  is  nothing  in  the  pure-food  law  which  renders  the  provision 
of  section  32S<),  Revis^nl  Statutes,  forfeiting  to  the  IJuited  States 
all  distilled  spirits  not  contained  in  receptacles  and  marked  as 
herein  prescribed,  inapi>ropriate ;  and  that  section  was  not  re- 
I)ealed,  either  expressly  or  by  implication,  by  the  enactment  of  the 
[)ure-food  law. 
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Seotion  ;^4i),  Kevlsed  Statutes,  in  s<>  far  as  it  relates  tu  the  slii.  - 
luent,  transiKjrtation,  or  removal  not  whollj-  within  the  limits  «>f  a 
state,  of  spirltous  or  fermented  liquors  or  wines,  was  rei>eale<l  by 
the  enactment  of  the  jmre-food  law. 

The  question  whether  section  :J441),  Revised  Statutes,  in  so  far  as  it 
relates  to  purely  intrastate  shipment,  transportation,  or  removal 
of  spiritous  or  fermented  liquors  or  wines,  was  rei)ealed  l>y  tke 
enactment  of  the  pure-food  law,  not  decided. 

Those  portions  of  the  regulations  of  the  Commissioner  of  Internal 
Revenue  which  require  the  ganger  to  niarlc  or  l)rand  on  the  head 
of  each  cask  containing  distilled  spirits  "  the  particular  name  of 
the  spirits  as  Itnown  to  tlie  trade,"  which  brand  or  marli  may  be 
varied  to  suit  whatever  Ijind  of  spirits  is  contained  in  the  package^ 
as  "high  wines,"  "rj-e,"  "Bourbon,"  or  "co|)i)er  distilled"  whiskey 
as  the  case  may  be,  are  inconsistent  with  the  provisions  of  section 
3287  Revised  Statutes. 

>Section  3287,  Revised  Statutes,  requires  that  casks  or  i)ackages  not 
containing  either  ''high  wines"  or  "alcohol"  sliall  be  marked 
with  the  name  of  a  recognized  distilled  liquor  included  within  the 
definition  of  potable  "  si)irits,"  and  nothing  more. 

The  language  of  a  later  statute  wiUbe  harmonized,  if  iK)ssible,  witk 
that  of  an  earlier,  and  will  be  held  to  have  moditied  the  earlier 
only  in  so  far  as  they  are  |)lainly  in  conflict;  but  If  there  is  an 
evident  conflict  between  the  terms  of  the  two  enactments,  those  of 
the  latter  must  prevail. 

Department  of  Justice, 

January  lU  1908. 
Sir:  I  am  duly  in  receipt  of  your  letter  of  the  ICth 
ultimo,  in  which  you  request  my  opinion  ''  as  to  what  direc- 
tions should  be  issued  and  steps  taken  by  this  Department 
with  regard  to  the  marking  and  branding  of  casks  and 
packages  of  distilled  spirits,  to  tjie  end  that  the  regulations 
so  issued  may  be  in  harmonious  accord,  if  possible,  with 
those  of  the  Department  of  Agriculture,  looking  to  the  en- 
forcement of  the  pure- food  law."  If  this  inquiry  could  be 
construed  as  a  request  that  I  offer  suggestions  as  to  the 
form  of  instructions  to  be  given  your  subordinates,  or  of 
regulations  to  be  adopted  by  your  Department,  for  the  pur- 
pose of  securing  an  administration  of  the  act  generally 
known  as  the  "  pure-food  law,"  in  harmony  with  the  action 
of  the  Department  of  Agriculture  in  relation  to  the  vsame 
subject,  it  would  seem  obvious  that  such  suggestion  on  my 
part  would  not  constitute  an  answer  to  a  *'  question  of  law/' 
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as  the  term  is  used  in  section  350,  Revised  Statutes.  I  un- 
derstand your  request,  however,  as  asking,  in  substance,  my 
opinion  as  to  how  far,  if  at  all,  sections  3287, 3289,  and  3449 
of  the  Revised  Statutes,  as  amended  by  subsequent  legis- 
lation, are  amended  or  repealed  by  the  pure-food  law  (34 
Stat.,  708),  and  whether  the  regulations  of  the  Commis- 
>ioner  of  Internal  Revenue  set  forth  in  your  above-men- 
tioned letter  are  now"  authorized  by  the  existing  law.  To 
this  inquiry,  I  have  the  honor  to  reply  as  follows: 

The  above-mentioned  sections  of  the  Revised  Statutes,  as 
amended  by  subsequent  legislation,  read  as  follows: 

DRAWING  OFF,  GAUGING,  ETC.,  AND  REMOVAL  OF  SPIRITS  TO 
AVAREHOUSE. 

"  Sec.  3287.  All  distilled  spirits  shall  be  drawn  from  the 
receiving  cisterns  into  casks  or  packages,  each  of  not  less 
I'apacity  than  ten  gallons  wine  measure,  and  shall  thereupon 
)>e  gauged,  proved,  and  marked  by  an  internal-revenue 
*rauger,  who  shall  cut  on  the  cask  or  package  containing 
such  spirits,  in  a  manner  to  be  prescribed  by  the  Commis- 
>ioner  of  Internal  Revenue,  the  quantity  in  wine  gallons 
and  in  proof  gallons  of  the  contents  of  such  casks  or  pack- 
ages, and  the  particular  name  of  such  distilled  spirits  as 
known  to  the  trade — that  is  to  say,  high  wines,  alcohol  or 
>pirits,  as  the  case  may  be,  shall  be  marked  or  branded  on 
the  head  of  such  cask  or  package  in  letters  of  not  less  than 
1  inch  in  length;  and  the  spirits  shall  be  immediately  re- 
moved into  the  distillery  warehouse,  and  the  ganger  shall, 
in  tlie  presence  of  the  storekeeper  *of  the  warehouse,  place 
upon  the  head  of  the  cask  or  package  an  engraved  stamp, 
which  shall  be  signed  by  the  collector  of  the  district  and  the 
storekeeper  and  ganger:  and  shall  have  written  thereon  the 
number  of  proof  gallons  contained  therein,  the  name  of 
tlie  distiller,  the  date  of  the  receipt  in  the  warehouse,  and 
the  serial  number  of  each  cask  or  package,  in  progressive 
order,  as  the  same  are  received  from  the  distillery.  Such 
•-erial  number  for  every  distillery  shall  be  in  regular  se- 
<jnence  of  the  serial  number  thereof,  beginning  with  number 
one  (No.  1)  wuth  the  first  cask  or  package  deposited  therein 
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after  July  twentieth,  eighteen  hundred  and  sixty-eight, 
and  no  two  or  more  casks  or  packages  warehoused  at  the 
same  distillery  shall  be  marked  with  the  same  number.  The 
said  stamp  shall  be  as  follows : 

'*  Distillery  warehouse  stamp  No.  — .     Issued  by  

,  collector,  district,  State  of  ,  distil- 


lery warehouse  of ,  18 — ,  cask  Xo.  — ;  contents 

gallons  proof  spirits. 


"  United  States  Storekeeper. 


"Attest: 


"  United  States  Ganger:^ 


^''Provided^  howerer^  That  upon  the  application  of  the 
distiller,  and  under  such  regulations  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  prescribe,  distilled  spirits  may  be 
drawn  into  wooden  packages,  each  containing  two  or  more 
metallic  cans,  which  cans  shall  have  each  a  capacity  of  not 
less  than  five  gallons,  wine  measure,  such  packages  to  be 
filled  and  used  only  for  exportation  from  the  United  States. 
And  there  shall  be  charged  for  each  of  said  packages  or 
cases  for  the  expense  of  providing  and  affixing  stamps,  five 
cents,  instead  of  ten  cents,  as  now  required  by  law." 

FORP'EITl'RE   OF   I'NSTAMPED  PACKACSES. 

'*  Sec.  3289.  All  distilled  spirits  found  in  any  cask  or 
package  containing  five  gallons  or  more,  without  having 
thereon  each  mark  and  stamp  required  therefor  by  law» 
shall  be  forfeited  to  the  United  States." 

REMOVING  ANV  LIQUORS  OR  WINES  UNDER  OTHER  THAN 
TRADE    names;    PENALTY. 

"  Sec.  3449.  Whenever  any  person  ships,  transports,  or 
removes  any  spirituous  or  fermented  liquors  or  wines,  under 
any  other  than  the  proper  name  or  brand  known  to  the 
trade  as  designating  the  kind  and  quality  of  the  contents 
of  the  casks  or  packages  containing  the  same,  or  causes  such 
act  to  be  done,  he  shall  forfeit  said  liquors  or  wines,  and 
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casks  or  packages,  and  be  subject  to  pay  a  fine  of  five 
hundred  dollars/' 

I  am  informed  by  your  letter  that  the  regulations  of  the 
Commissioner  of  Internal  Revenue  contain  the  following 
provisions : 

"  The  ganger  will  also  mark  or  brand,  with  a  die,  stencil, 
or  branding  iron,  on  the  head  of  the  cask,  in  letters  not 
less  than  one  inc!i  in  length,  the  particular  name  of  the 
spirits  as  known  to  the  trade,  which  mark  or  brand  will  be 
varied  to  suit  whatever  kind  is  contained  in  the  package,  as 
'  high  wines,' '  rye,' '  Bourbon,'  or '  copper  distilled  '  whisky, 
as  the  case  may  be. 

"  He  will  also  cut  or  burn  the  date  of  inspection  so  that 
the  head  of  the  cask  will  appear  as  follows :  " 

[Drawing  of  head  of  cask  here  set  out  in  illustration.] 

"  In  addition  to  attaching  the  stamp  for  rectified  spirits 
and  cancelling  the  same,  the  ganger  will  cut  upon  the  bung 
stave  tlie  result  of  the  inspection  in  the  manner  directed 
herein  under  the  head  of  '  Gauging  and  marking  spirits  in 
warehouse  upon  request  of  distiller,'  and  mark  upon  the 
head  of  each  cask  with  a  stencil  plate,  in  durable  ink,  his 
name  and  office,  the  date  of  inspection,  the  particular  name 
of  such  spirits  as  known  to  the  trade,  the  proof,  the  name 
and  place  of  business  of  the  rectifier,  and  the  serial  number 
of  the  stamp  for  rectified  spirits  affixed  thereto." 

[Drawing  of  head  of  cask  here  set  out  in  illustration.] 

The  act  approved  June  30, 190G  (34  Stat.,  768),  generally 
known  as  the  "pure- food  law,"  is  entitled : 

"An  act  for  preventing  the  manufacture,  sale,  or  trans- 
portation of  adulterated  or  misbranded  or  poisonous  or 
deleterious  foods,  drugs,  medicines,  and  liquors,  and  for 
regulating  traffic  therein,  and  for  other  purposes." 

The  portion  of  that  law  which  seems  to  be  relevant  to 
the  matters  under  discussion  is  the  following: 

"  Sec.  8.  That  the  term  ^  misbranded,'  as  used  herein, 
shall  apply  to  all  drugs,  or  articles  of  food,  or  articles  which 
enter  into  the  composition  of  food,  the  package  or  label  of 
which  shall  bear  any  statement,  design,  or  device  regarding 
such   article,  or  the   ingredients  or  substances  contained 
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(herein  which  shall  be  false  or  misleading  in  any  particu- 
lar.    *     *     * 

*'  That  for  the  purposes  of  this  act  an  article  shall  also  be 
<lee?med  to  be  misbranded  :     *     *     * 

''  In  the  case  of  food : 

"  First.  If  it  be  an  imitation  of  or  offered  for  sale  under 
the  distinctive  name  of  another  article.     ♦     ♦     * 

'*  Fourth.  If  the  package  containing  it  or  its  label  shall 
bear  any  statement,  design,  or  device  regarding  the  ingre- 
dients or  the  substances  contained  therein,  which  state- 
ment, design,  or  device  shall  be  false  or  misleading  in  any 
particular:  Procidech  That  an  article  of  food  which  does 
not  contain  any  added  poisonous  or  deleterious  ingredients 
shall  not  be  deemed  to  be  adulterated  or  misbranded  in 
the  following  cases: 

"  First.  In  the  case  of  mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter  known  as  articles  of 
food,  under  their  own  distinctive  names,  and  not  an  imita- 
tion of  or  offered  for  sale  under  the  distinctive  name  of  an- 
other article,  if  the  name  be  accompanied  on  the  same  label 
or  brand  with  a  statement  of  the  place  where  said  article 
has  been  manufactured  or  produced. 

"  Second.  In  the  case  of  articles  labeled,  branded,  or 
tagged  so  as  to  plainly  indicate  that  they  are  compounds, 
imitations,  or  blends,  and  the  word  *  compound,'  '  imita- 
tion,' or  '  blend,'  as  the  case  may  be,  is  plainly  stated  on  the 
package  in  which  it  is  offered  for  sale:  Provided^  That  the 
term  blend  as  used  herein  shall  be  construed  to  mean  a  mix- 
ture of  like  substances,  not  excluding  harmless  coloring  or 
flavoring  ingi'edients  used  for  the  purpose  of  coloring  and 
flavoring  only :  ^1  i\d  prorided  further^  That  nothing  in  this 
act  shall  be  construed  as  requiring  or  compelling  proprie- 
tors or  manufacturers  of  proprietary  foods  which  contain 
no  unwholesome  added  ingredient  to  disclose  their  trade 
formulas,  except  in  so  far  as  the  provisions  of  this  act 
may  require  to  secure  freedom  from  adulteration  or  mis- 
branding.*' 

In  an  opinion  rendered  by  me  to  the  President  on  April 
10,  1007  ((fnt(\  p.  219),  I  said  of  the  purpose  of  this  law: 


The  Secretary  of  the  Treasury.  481 

"  The  primary  purpose  of  the  pure- food  law  is  to  protect 
against  fraud  consumers  of  food  or  drugs;  as  an  incident 
or  secondary  purpose,  it  seeks  to  prevent,  or,  at  least,  dis- 
<?ourage,  the  use  of  deleterious  substances  for  either  pur- 
pose; but  its  first  aim  is  to  insure,  so  far  as  possible,  that 
the  purchaser  of  an  article  of  food  or  of  a  drug  shall  obtain 
nothing  different  from  what  he  wishes  and  intends  to  buy. 
According  to  the  recognized  canons  of  statutory  construc- 
tion, the  language  of  its  provisions  must  be  interpreted 
with  reference  to  and  in  harmony  with  this  primary  gen- 
ieral  purpose;  so  that,  in  determining  the  proper  nomencla- 
ture for  articles  of  food  as  defined  in  the  act,  the  intention 
of  the  law  will  be  best  observed  by  giving  to  such  articles 
names  readily  undei-stood  and  conveying  definite  and  fa- 
miliar ideas  to  the  general  public,  although  such  names 
may  be  inaccurate  in  the  view  of  a  chemist  or  physicist  or 
an  expert  in  some  particular  industrial  art,  as  in  the  dis- 
tillation and  refining  of  spirits.  Moreover,  the  same  name 
may  be  given  by  dealers  or  by  the  general  public  to  two  or 
more  substances,  varying  very  materially  in  their  scientific 
characteristics,  and  this  fact  must  be  given  due  weight  in 
passing  upon  questions  of  branding  or  labeling  under  the 
law." 

It  is  obvious  that  the  purpose  of  this  act,  as  thus  defined, 
is  an  altogether  different  purpose  from  that  of  the  pro- 
visions of  law  relating  to  internal  revenue.  The  Congress 
can  not  be  presumed  to  have  had  in  mind,  at  the  time  of  its 
enactment,  the  substitution  of  new  provisions  for  any  of 
those  affecting  the  last  mentioned  subject-matter  of  legis- 
lation, and,  under  such  circumstances,  it  is  a  well-estab- 
lished rule  of  statutory  construction  that  the  language  of 
the  later  statute  will  be  harmonized,  if  possible,  with  that 
of  the  earlier,  and  will  be  held  to  have  modified  the  earlier 
only  in  so  far  as  they  are  plainly  in  conflict.  In  the  event, 
however,  of  an  evident  conflict  between  the  terms  of  the 
two  enactments,  those  of  the  later  must,  of  course,  prevail. 
Applying  these  rules  of  construction,  I  find  nothing  in 
section  3287  of  the  Revised  Statutes  which  is  necessarily 
repealed  by  section  8  of  the  pure-food  law.  Section  3287 
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regulates  the  removal  of  distilled  spirits  from  the  receiving 
cisterns  of  a  distillery,  prescribes  the  minimum  size  of  the 
receptacles  into  which  such  distilled  spirits  may  be  drawn, 
and  requires  the  ganger,  in  a  manner  to  be  prescribed  by 
the  Commissioner  of  Internal  Revenue,  to  mark  on  the 
casks  or  packages,  inter  alia^  "  the  particular  name  of  such 
distilled  spirits  as  known  to  the  trade — that  is  to  say,  high 
wines,  alcohol,  or  spirits,  as  the  case  may  be."  This  statute 
constitutes  a  declaration  by  the  Congress  that  when  distilled 
spirits  left  the  receiving  cisterns  they  had  one  or  the  other 
of  certain  appropriate  trade  names,  that  is  to  say,  "  high 
wines,"  "  alcohol,"  or  "  spirits,  as  the  case  may  be,"  the 
last  five  words  being,  in  my  opinion,  intended  to  apply  to 
''  spirits  "  only  and  not  to  "'  high  wines  "  on  the  one  hand 
or  "  alcohol  "  on  the  other  hand.  It  is,  of  course,  quite  im- 
material whether  this  legislative  declaration  was,  or  was 
not,  in  accordance  with  the  fact  as  to  trade  usages  at  the 
time  of  its  adoption,  or  is,  or  is  not,  in  conformity  with  such 
usages  at  present.  The  Congress  thereby  prescribed  certain 
names,  and  only  those  given  or  authorized  by  implication, 
as  proper  to  be  given  to  distilled  spirits  when  such  spirits 
should  leave  the  receiving  cistern;  and,  construing  this 
statute,  as  we  must,  with  relation  to  well-known  facts  in 
connection  with  the  art  of  distillation,  it  seems  plain  that 
the  Congress  considered  the  several  kinds  of  "  spirits,"  in 
the  restricted  sense  in  which  the  word  is  used  in  this  pail 
of  section  3287,  liquids  which  were  neither  ''  high  wines  " 
nor  yet  "  alcohol ;  "  it  being  a  notorious  fact  that  the  sub- 
stances congeneric  with  alcohol  found  in  what  is  practically 
the  first  product  of  distillation  (that  is  to  say,  in  "  high 
wines  ")  must  be  partially  transformed  or  their  properties 
otherwise  eliminated  to  convert  this  product  into  some  form 
of  potable  ''  spirits,"  and  no  less  certain  that  if  they  be  re- 
moved, for  practical  purposes,  altogether,  the  process  con- 
verts the  said  product  into  commercial  ''  alcohol." 

The  thirteenth  definition  of  "  spirit  (;??.)"  given  by  Web- 
ster is:  "Rum,  whisky,  brandy,  gin,  and  other  distilled 
liquors  having  much  alcohol,  in  distinction  from  wines  and 
malt  liquors."    In  my  opinion  the  words :  "  Spirits,  as  the 
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case  may  be,"  are  used  in  conformity  to  this  definition,  and 
mean :  "  That  distilled  liquor  included  within  the  definition 
of  '  spirits '  which  may  be  appropriate  in  the  particular 
case,"  that  is  to  say,  "  rum  "  or  "  whisky,"  "  brandy,"  or 
"  gin,"  or  whatever  other  name  of  a  distilled  liquor  may  be 
suitable.  The  brand  or  label,  however,  must  contain  only 
a  general  name  of  a  spirit;  no  description  or  particular 
designation  is  required,  contemplated,  or,  in  my  opinion, 
allowed  by  the  terms  of  section  3287. 

The  law  evidently  requires  these  brands  or  labels  to  be 
truthful ;  that  is  to  say,  if  the  liquid  contained  in  the  casks 
or  packages  is  really  so-called  "  neutral  spirit,"  or,  in  other 
words,  for  practical  purposes,  ''  ethyl  alcohol,"  this  statute 
requires  it  to  be  branded  or  labeled  "  alcohol,"  and  does  not 
permit  it  to  be  labeled  a  particular  kind  of  potable  spirits, 
as,  for  example, "  whisky ;"  but,  supposing  the  brands  and 
labels  to  be  truthful,  I  can  not  see  how  such  articles  could 
be  regarded  as  '*  misbranded  "  under  the  provisions  of  sec- 
tion 8  of  the  pure-food  law,  above  quoted.  I  advise  you, 
therefore,  that,  in  my  opinion,  there  is  no  inconsistency 
between  the  provisions  of  section  3287  of  the  Revised 
Statutes  and  section  8  of  the  pure-food  law,  and  that  the 
former  statute  is  not  superseded  or  repealed  by  the  latter. 

The  same  is  true  of  section  3289.  I  find  nothing  in  the 
pure-food  law  which  renders  the  provision  of  that  section 
inappropriate,  and  it  was  not,  in  my  opinion,  repealed, 
either  expressly  or  by  necessary  implication,  by  the  enact- 
ment of  the  said  law. 

With  respect  to  section  3449,  there  is  more  difficulty. 
Sections  2  and  10  of  the  pure-food  law  (34  Stat.,  768),  so 
far  as  material  for  our  present  purpose,  are  as  follows : 

"  Sec.  2.  That  the  introduction  into  any  State  or  Terri- 
tory or  the  District  of  Columbia  from  any  other  State  or 
Territory  or  the  District  of  Columbia,  or  from  any  foreign 
country,  or  shipment  to  any  foreign  country  of  any  article 
of  food  or  drugs  which  is  adulterated  or  misbranded,  within 
the  meaning  of  this  act,  is  hereby  prohibited;  and  any  per- 
son who  shall  ship  or  deliver  for  shipment  from  any  State 
or  Territory  or  the  District  of  Columbia  to  any  other  State 
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or  Territory  or  the  District  of  Columbia,  or  to  a  foreign 
country,  or  who  shall  receive  in  any  State  or  Territory  or 
the  District  of  Columbia  from  any  other  State  or  Territory 
or  the  District  of  Columbia,  or  foreign  country,  and  hav- 
ing so  received,  shall  deliver,  in  original  unbroken  packages, 
for  pay  or  otherwise,  or  offer  to  deliver  to  any  other  per- 
son, any  such  article  so  adulterated  or  misbranded  within 
the  meaning  of  this  act,  or  any  person  who  shall  sell  or 
offer  for  sale  in  the  District  of  Columbia  or  the  Territories 
of  the  United  States  any  such  adulterated  or  misbranded 
foods  or  drugs,  or  export  or  offer  to  export  the  same  to 
any  foreign  country,  shall  be  guilty  of  a  misdemeanor,  and 
for  such  offense  be  fined  not  exceeding  two  hundred  dollars 
for  the  first  offense,  and  upon  conviction  for  each  subse- 
quent offense  not  exceeding  three  hundred  dollars  or  be  im- 
prisoned not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  court." 

"  Sec.  10.  That  any  article  of  food,  drug,  or  liquor  that 
is  adulterated  or  misbranded  within  the  meaning  of  this 
act,  and  is  being  transported  from  one  State,  Territory,  dis- 
trict, or  insular  possession  to  another  for  sale,  or,  having 
been  transported,  remains  unloaded,  unsold,  or  in  original 
unbroken  packages,  or  if  it  be  sold  or  offered  for  sale  in  the 
District  of  Columbia  or  the  Territories,  or  insular  posses- 
sions of  the  United  States,  or  if  it  be  imported  from  a 
foreign  country  for  sale,  or  if  it  is  intended  for  export  to 
a  foreign  country,  shall  be  liable  to  be  proceeded  against  in 
any  district  court  of  the  United  States  within  the  district 
where  the  same  is  found,  and  seized  for  confiscation  by  a 
process  of  libel  for  condemnation." 

It  is  my  opinion  that  these  provisions,  in  connection  with 
section  8,  above  quoted,  prescribe  for  the  shipment,  trans- 
portation, or  removal  of  any  spirituous  or  fermented  liquors 
or  wines  from  one  State  or  Territory  to  another  or  from  or 
to  or  within  the  District  of  Columbia,  or  from  or  to  any 
foreign  country,  or  from  or  to  the  insular  possessions  of 
the  United  States,  a  different  brand  or  mark  on  an  article 
so  transported  from  that  required  by  section  3449.  The 
proper  name  or  brand  known  to  the  trade  may  yet  be  one 
containing  a  "'  statement,"  "  design,"  or  "  device  "  which 
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may  be  false  or  misleading  in  some  particular.  As  pointed 
out  in  the  extract  heretofore  given  from  the  opinion  ren- 
dered by  me  to  the  President  on  April  10  last  past,  I  think 
the  names  intended  by  the  pure-food  law  to  be  used  in 
brands  or  labels  should  be  "  names  readily  understood  and 
conveying  definite  and  familiar  ideas  to  the  general  public, 
although  such  names  may  be  inaccurate  in  the  view  of  a 
chemist  or  physicist  or  an  expert  in  some  particular  indus- 
trial art,  as  in  the  distillation  and  refining  of  spirits."  It 
follows  that  the  name  "  known  to  the  trade  as  designating 
the  kind  and  quality  "  of  a  wine  or  a  spirituous  or  fermented 
liquor  may  not  be  one  conveying  to  the  general  public  accu- 
rate information  as  to  such  character  or  quality,  and,  in 
so  far  as  the  provisions  of  section  3449  relate  to  shipment, 
transportation,  or  removal  not  wholly  within  the  limits  of  a 
State,  it  seems  to  me  clear  that  it  was  repealed  by  the  adop- 
tion of  the  pui'e-food  law ;  this  construction  being  strength- 
ened by  the  fact  that  the  latter  prescribes  an  altogether  dif- 
ferent punishment  for  the  offenses  described  in  both. 

It  is  yet  more  difficult  to  determine  whether  section  3449 
is  to  be  considered  as  repealed  in  so  far  as  it  relates  to 
purely  intrastate  shipment,  transportation,  or  removal. 
So  far  as  I  am  informed,  however,  either  by  your  letter 
and  the  accompanying  documents  or  from  any  other  source 
properly  open  to  the  consideration  of  this  Department,  this 
question  has  not  yet  arisen  in  a  practical  form,  and,  in  view 
of  its  inherent  difficulty,  I  think  it  more  appropriate  to 
defer  the  expression  of  any  opinion  regarding  it  until  cir- 
cumstances render  such  expression  necessary. 

The  regulations  quoted  in  your  letter  and  hereinbefore 
set  forth  are  in  conformity  with  the  provisions  of  section 
3287,  except  in  one  particular.  That  section  does,  indeed, 
require  the  ganger  to  cut  on  the  cask  or  package  containing 
the  distilled  spirits  drawn  from  the  receiving  cistern  **  the 
particular  name  of  such  distilled  spirits,  as  known  to  the 
trade ;  "  and  if  this  passage  stood  alone,  or  if  the  words  im- 
mediately succeeding  could  be  construed  as  used  by  way  of 
iUustration  only,  the  regulations  in  question  might  perhaps 
Ik^  justified  by  the  terms  of  the  law;  but  when  the  Congress 
adds  to  the  language  just  (juoted  the  words  "  that  is  to  say, 
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high  wines,  alcohol,  or  spirits,  as  the  case  may  be,"  I  am 
obliged  to  conclude  that  the  intention  of  the  law  was  to 
have  casks  or  packages  not  containing  either  "  high  wines  " 
or  "  alcohol "  marked  with  the  name  of  a  recognized  dis- 
tilled liquor  included  within  the  definition  of  potable 
"  spirits  "  and  nothing  more.  In  view  of  the  long-continued 
l^ractice  of  your  Department,  as  set  forth  in  your  letter 
and  the  accompanying  documents,  and  the  administrative 
construction  thereby  given  to  the  statute  of  1879,  now  con- 
stituting section  3287,  I  should  be  very  reluctant  to  reach 
this  conclusion  were  it  not  for  the  fact  that  these  regula- 
tions seem  to  me  clearly  inconsistent  with  the  t^rms  of  the 
pure- food  law,  and,  if  they  were  justified  by  section  3287, 
the  section  would  have  to  be  considered  pro  tan  to  amended 
by  the  law  in  question.  In  saying  this  I  am  not  unmindful 
of  the  fact  that  the  marking  to  be  done  under  the  pro- 
visions of  section  3287  must  be  ordinarily  a  purely  intra- 
state act.  But  not  to  mention  the  improbable  contingency 
of  a  distillery  being  located  so  near  the  boundaries  of  two 
States  that  its  warehouse  might  be  on  the  other  side,  it  is 
m  nowise  improbable  that  a  distillery  should  be  located  in 
the  District  of  Columbia;  in  which  case,  for  the  reason 
already  given  with  respect  to  section  3449,  these  regulations 
would  be  in  evident  conflict  with  the  provisions  of  the  pure- 
food  law. 

It  does  not  appear  from  your  letter  or  any  of  the  accom- 
panying documents  upon  what  information  the  ganger  is 
expected  to  act  in  determining  the  particular  name  of  the 
spirit*'  as  known  to  the  trade  "  when  he  marks  the  package 
or  cask.  If  the  construction  which  I  have  placed  on  section 
3287  is  correct,  there  would  be  very  little,  if  any,  danger  of 
misbranding  the  article  he  has  to  mark,  since  there  could 
hardly  be,  in  any  instance,  room  for  serious  doubt  as  to 
whether  the  substance  was  high  wines,  potable  spirits,  or 
alcohol,  or,  in  the  secondly-mentioned  contingency,  whether 
it  was  rum  or  brandy  or  some  other  well-known  liquor; 
but  the  regulations  you  have  called  to  my  attention  appear 
to  impose  upon  the  ganger  the  duty  of  determining  ques- 
tions respecting  the  character  of  the  spirit  which  might  be 
readily  attended  with  considerable  difficulty,  and  this  con- 
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stitutes,  to  my  mind,  a  further  reason  for  confidence  in  the 
opinion  I  have  expressed  that  these  regulations  can  not  be 
sustained  under  the  section  in  question,  independently  of 
the  operation  of  the  pure-food  law.  It  is  needless  to  add 
that  the  law  evidently  would  not  sanction  the  marking  of 
the  casks  or  packages  on  merely  hearsay  information  ob- 
tained from  the  distiller  or  his  representative.  Such  a  prac- 
tice would  amount  to  allowing  a  manufacturer  to  mark  his 
own  product  and  have  the  United  States,  without  inquiry, 
guarantee  the  accuracy  of  his  marking. 

I  advise  you,  therefore,  that  the  portions  of  your  regula- 
tions to  which  you  have  called  my  attention  are,  in  my 
opinion,  contrary  to  law  in  the  respects  above  indicated, 
and  need  to  be  modified  in  accordance  with  the  law  as  in- 
dicated in  this  opinion. 

I  remain,  sir,  yours,  respectfully, 

CHARLES   J.    BONAPARTE. 

The  Secretary  of  the  Treasury. 


NAVAL     OFFICERS— ADVANCEMENT— RETIREMENT— RANK. 

Passed  assistant  engineers  of  the  Navy  entitled  to  advancement  to 
the  grade  of  chief  engineers,  and  assistant  engineers  entitled  to 
advancement  to  the  grade  of  imssed  assistant  engineers,  under  the 
act  of  June  29,  1906  (34  Stat.  554),  should  be  retired  with  a  rank 
above  that  held  by  them  respectively  at  the  time  of  retirement, 
and  with  the  pay  of  that  rank. 

Department  of  Justice, 

January  13,  1908. 

Sir  :  I  have  the  honor  to  reply  to  3^oiir  note  of  December 
28,  1907,  in  which,  with  its  inclosures,  you  ask  my  opinion 
upon  the  case  there  stated,  in  substance,  as  follows: 

Certain  passed  assistant  engineers  of  the  Navy,  with  the 
rank  of  lieutenant,  have  been  placed  on  the  retired  list  of 
the  Navy  in  the  next  higher  grade — that  is,  that  of  chief 
engineer — but  still  with  the  same  rank  of  lieutenant  which 
they  held,  respectively,  upon  such  retirement.  And  certain 
assistant  engineers  of  the  Navy,  with  the  rank  of  lieu- 
tenant, junior  grade,  have  been  placed  upon  the  retired 
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list  of  the  Xavy  in  the  grade  of  passed  assistant  engineer, 
but  still  with  the  same  rank  of  lieutenant,  junior  grade, 
which  they  held,  respectively,  at  the  time  of  retirement. 
That  is,  in  each  class  these  officers  were  respectively  ad- 
vanced to  the  next  higher  grade,  but  with  no  advancement 
in  rank;  while  they  claimed  that  they  should  be  advanced, 
not  in  grade  only,  but  also  in  rank.  And  your  specific 
question  is,  "  Whether  passed  assistant  engineers,  entitled 
to  advancement  to  the  grade  of  chief  engineer,  and  assist- 
ant engineers  entitled  to  advancement  to  the  grade  of 
passed  assistant  engineer,  under  the  act  of  June  29,  190G, 
are  entitled  to  other  than  the  lowest  rank  of  the  grades  to 
which  they  are  respectively  advanced.'' 

The  difficulty  appears  to  have  arisen  from  the  fact  that^ 
while  the  act  referred  to  requires  that  these  officers  be 
placed  upon  the  retired  list,  "  with  the  rank  of  one  grade 
above  that  held  at  re.tirement,"  there  are,  as  to  each  of  these 
classes,  more  than  one  rank  in  the  next  higher  grade,  and 
the  act  does  not  define  the  one  to  which  the  officer  shall  be 
entitled.  Thus,  as  shown  by  the  papers  transmitted  with 
your  note,  in  the  grade  chief  engineer,  the  next  above  passed 
assistant  engineer,  there  were  four  ranks,  namely,  cap- 
tain, commander,  lieutenant-commander,  and  lieutenant, 
and  in  the  grade  of  passed  assistant  engineer  there  were 
the  ranks  of  lieutenant  and  lieutenant,  junior  grade. 

The  promotion  of  these  officers  has  been  made  upon  the 
theory  that  the  purpose  of  the  act  was  an  advancement  in 
(I7'a(h  merely^  and  not  in  rank.  Thus,  in  a  report  of  the 
Bureau  of  Navigation,  from  w^hich  you  quote,  it  is  said : 

"  The  meaning  of  this  wording  is  that  the  officer  shall  be 
advanced  one  grade,  and  as  a  result  of  this  advancement  he 
is  to  receive  the  rank  and  pay  of  the  grade  to  which  he  is 
advanced,  and  does  not  require  that  the  officer  shall  be  ad- 
vanced one  grade  and  advanced  also  in  rank.  The  prime 
object  of  the  legislation  was  an  advancement  in  grade,  the 
rank  and  pay  merely  being  incidental  of  that  grade." 

And  taking  this  as  the  meaning  and  purpose  of  the  act, 
these  officers  have  each  been  advanced  one  grade,  but.  with 
no  advance  of  rank. 
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The  act  of  June  29,  1906  (34  Stat.,  554),  provides  that 
an  officer  of  the  Navy,  with  a  creditable  record  and  who 
served  in  the  civil  war,  etc.,  "  shall,  on  retirement,  be  placed 
on  the  retired  list  of  the  Navy  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement." 

As  far  as  concerns  this  question  of  rank,  the  measure  is 
identical  with  that  of  section  11  of  the  naval  personnel  act, 
which,  with  reference  to  the  retirement  of  the  same  class  of 
officers,  provides  that  such  officei-s  shall,  when  retired,  be 
retiied  with  the  rank  and  three- fourths  the  sea  pay  of  the 
next  higher  grade. 

These  provisions  have  been  uniformly  held  to  mean  and 
intend  an  advancement  or  promotion  of  the  officer  to  whom 
they  refer,  and  this,  I  think,  is  undoubtedly  their  meaning 
and  purpose. 

Since  the  provision  is  one  for  the  advancement  of  these 
officers,  as  it  certainly  is,  it  seems  no  less  certain  that  it  re- 
(juires  an  advancement  in  rank.  The  language  is  plain  as 
to  this;  any  ambiguity  comes  later.  That  language  is, 
"  shall  be  placed  on  the  retired  list  of  the  Navy  with  the 
rank  and  retired  pay  of  one  grade  above  that  actually  held 
by  him  at  the  time  of  retirement." 

This  language  can  have  but  one  meaning.  It  is  the  ra7ik 
and  not  the  grade  which  is  the  subject  of  whatever  advance- 
ment or  change  is  here  directed.  This  legislation  contem- 
plates an  advancement  of  the  officer  to  a  rank  above  that 
already  held  by  him,  and  this  is  its  sole  purpose.  I  think 
this  legislation  was  intended  to  give  to  every  officer  within 
its  purview  something  which  he  did  not  already  have,  and 
I  feel  no  doubt,  from  the  language  used,  that  this  some- 
thing was  higher  rank.  The  language  may  not  be  happily 
chosen  to  express  the  idea,  but,  when  read  in  the  light  of 
the  manifest  purpose  of  the  provision,  it  is  not  obscure. 
These  two  acts  had  for  their  purpose  to  do  something  for 
officers  who,  in  addition  to  the  ordinary  naval  service  which 
all  officers  render,  have  the  additional  merit  of  a  creditable 
service  in  the  civil  war.  For  this  reason  they  are  to  be 
given  something  which  they  would  not  otherwise  have. 
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something  not  conferred  upon  officers  who  have  not  had 
this  special  service ;  and  I  think  what  was  thus  conferred, 
from  the  language  used,  could  not  be  an  advancement  in 
grade  alone — it  must  have  been  an  advance  in  rank.  The 
officer  is  to  be  given  "  the  rank  ...  of  one  grade  above 
that  actually  held  by  him  at  the  time  of  retirement.''  I  do 
not  think  this  is  done  when  the  officer  is  placed  in  the  next 
higher  grade  with  the  lowest  rank  of  that  grade,  although 
that  rank  is  no  higher  or  is  even  lower  than  that  which  the 
officer  already  held.  If  the  language  used  justifies  the 
placing  the  officer  in  the  next  grade,  with  a  rank  no  higher 
than  that  already  held,  it  would  equally  justify  this,  even 
if  the  new  rank  should  be  actually  lower  than  the  present 
one.  I  think  this  provision  certainly  intended  an  advance- 
ment in  rank  on  account  of  special  service,  not  an  advance- 
ment in  grade,  for  which  no  provision,  so  far  as  I  can  see, 
is  made  directly,  and,  in  this  view  of  its  purpose,  it  is 
obvious  that  the  act  is  not  complied  with  by  placing  the 
officer  in  a  higher  grade  but  with  no  change  in  rank.  It 
may  be  that  the  expression  "  with  the  rank  of  one  grade 
above  that  actually  held  "  is  susceptible  of  the  meaning 
that  the  officer  shall  be  retired  with  some  one  of  the  ranks 
of  one  grade  above,  etc.,  and  thus  might  be  complied  with 
literally  by  giving  any  rank  of  the  higher  grade,  although 
it  might  be  no  higher  or  was  even  lower  than  that  already 
held.  But  since  I  consider  the  provision  as  manifestly  in- 
tending an  advancement  in  rank,  it  must  be  construed  to 
require  that  the  officer  be  retired  with  a  rank  higher  than 
that  already  held. 

Upon  careful  consideration  I  have  no  doubt  that  under 
this  act  these  officers  should  be  retired  with  a  rank  higher 
than  that  held  by  them  respectively  at  the  time  of  retire- 
ment; and,  having  determined  the  rank  in  wliich  the  officer 
shall  be  retired,  he  is  to  have  the  pay  of  that  rank. 

The  question  of  the  particular  rank  in  the  higher  grade 
with  which  these  officers  should  be  retired  is  not  involved 
in  the  question  submitted  by  you,  and,  although  I  am  asked 
by  their  counsel  to  express  an  opinion  upon  that  point,  I 
think  I  should  confine  myself  to  an  affirmative  answer  to 
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your  precise  question  in  case  this  lowest  rank  of  the  higher 
grade  is  not  above  that  already  held  by  the  retired  officer. 
Respectfully, 

CHARLES   J.    BONAPARTE. 

The  Secretaby  or  the  Navy. 


RIGHT  OF  UNITED  STATKS  TO   DISFOSK  OF  WYANDOTTE 
CEMETERY.  KANSAS  CITY,  KANS. 

The  fee-Bimple  title  to  the  lands  formerly  used  as  a  burying  ground 
by  the  Wyandotte  Indians,  now  located  in  Kansas  City,  Kans.,  and 
withheld  from  sale  and  permanently  reserved  and  appropriated  by 
the  treaty  of  January  31,  1S55,  as  a  public  burying  ground,  has  al- 
ways been  in  the  United  States,  subject  to  the  right  of  the  In- 
dians to  use  it  as  a  burying  ground;  and  the  Indians  having 
abandoned  that  right,  the  United  States  has  authority,  under  the 
treaties  of  January  31.  1855  (10  Stat.,  1159),  and  February  23, 
1867  (15  Stat.,  513),  to  dispose  of  such  lands  for  the  benefit  of 
the  Indians  and  to  convey  a  go<xi  title  thereto. 

The  treaty  of  1855  did  not  dedicate  the  land  in  (luestiou  to  "the 
general  public,"  the  evident  intention  of  the  Indians  being  to  con- 
tinue the  use  of  such  grounds  solely,  for  the  burial  of  their  own 
dead. 

Department  of  Justice, 

February  ^,  1908. 

Sir:  I  have  received  your  letter,  requesting  my  opinion 
whether,  by  proceeding  under  authority  of  the  act  of  Con- 
gress of  June  21,  190G  (34  Stat.,  325,  348),  a  good  title  to 
the  Wyandotte  Cemetery  located  in  Kansas  City,  Kans., 
can  be  conveyed. 

That  act  provides : 

"•  That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  sell  and  conyey,  under  such  rules  and  regulations  as  he 
may  prescribe,  the  tract  of  land  located  in  Kansas  City, 
Kansas,  reserved  for  a  public  burial  ground  under  a  treaty 
made  and  concluded  with  the  Wyandotte  tribe  of  Indians 
on  the  thirty-first  day  of  January,  eighteen  hundred  and 
fifty-five.  And  authority  is  hereby  conferred  upon  the  Sec- 
retary of  the  Interior  to  provide  for  the  removal  of  the  re- 
mains of  i^ersons  interred  in  said  burial  ground  and  their 
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reinterment  in  the  Wyandotte  Cemetery  at  Quindaro,  Kan- 
sas, and  to  purchase  and  put  in  place  appropriate  monu- 
ments over  the  remains  reinterred  in  the  Quindaro  Cem- 
etery. And  after  the  payment  of  the  costs  of  such  removal, 
as  above  specified,  and  the  costs  incident  to  the  sale  of  said 
land,  and  also  after  the  payment  to  any  of  the  Wyandotte 
people,  or  their  legal  heirs,  of  claims  for  losses  sustained 
by  reason  of  the  purchase  of  the  alleged  rights  of  the 
Wyandotte  tribe  in  a  certain  ferry  named  in  said  treaty,  if ^ 
in  the  opinion  of  the  Secretary  of  the  Interior,  such  claims 
or  any  of  them  are  just  and  equitable,  without  regard  to 
the  statutes  of  limitation,  the  residue  of  the  money  derived 
from  said  sale  shall  be  paid  j)er  eap'ita  to  the  members  of 
the  Wyandotte  tribe  of  Indians  who  were  parties  to  said 
treaty,  their  heirs,  or  legal  representatives." 

You  say : 

''A  committee  appointed  to  carry  said  provision  into 
effect  has  appraised  the  land  at  $70,000,  and  has  been  di- 
rected by  the  Commissioner  of  Indian  Affairs  to  offer  it  to 
the  city  authorities,  and,  if  refused  by  them,  to  endeavor 
to  make  a  sale  of  the  property  as  a  whole  to  private  parties. 

"  The  Commissioner  has  been  informed  that  the  city 
counselor  of  Kansas  City,  Kansas,  has  expressed  a  doubt  as 
to  whether  the  United  States  can  convey  a  good  title  to  the 
cemetery'  grounds,  for  the  reason  that,  under  the  treaty  of 
January  31,  1855  (10  Stat.,  1159),  the  Wyandotte  tribe  of 
Indians  acquired  the  legal  and  equitable  title  to  the  land, 
as  well  as  burial  rights  in  the  tract,  and  that  the  act  of 
June  21,  1906,  does  not  and  can  not  forfeit  or  set  aside  the 
title  of  those  persons  to  the  property." 

The  conflicting  theory  is  suggested  in  your  letter  to  me 
that  by  a  treaty  of  1855  this  land  was  irrevocably  dedi- 
cated to  the  general  public  as  a  burying  ground.  The 
treaty  of  January  31,  1855  (10  Stat.,  1159),  to  which  you 
refer  provides  (section  2),  that : 

•'The  Wyandotte  Nation  hereby  cede  and  relinquish  to 
the  United  States,  all  their  riglit,  title,  and  interest  in  and 
to  the  tract  of  country  situate  in  the  fork  of  the  Missouri 
and  Kansas  rivers,  which  was  j)urchased  by  them  of  the 
Delaware  Indians,  by  an  agreement  dated  the  fourteenth 
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day  of  December,  one  thousand  eight  hundred  and  forty- 
three,  and  sanctioned  by  a  joint  resolution  of  Congi'ess  ap- 
proved July  twenty-fifth,  one  thousand  eight  hundred  and 
forty-eight,  the  object  of  which  decision  is,  that  the  said 
lands  shall  be  subdivided,  assigned,  and  reconveyed,  by 
patent,  in  fee  simple,  in  the  manner  hereinafter  provided 
for,  to  the  individuals  and  members  of  the  Wyandotte  Na- 
tion, in  severalty ;  except  as  follows,  viz :  The  portion  now 
enclosed  and  used  as  a  public  burying  ground,  shall  be  per- 
manently reserved  and  appropriated  for  that  purpose/' 

You  do  not  mention,  however,  a  subsequent  treaty,  of 
February  23,  1867  (15  Stat.,  513),  with  the  Wyandottes, 
providing  inter  alia^  that : 

''  Whereas  a  portion  of  the  Wyandottes,  parties  to  tlie 
treaty  of  one  thousand  eight  hundred  and  fifty-five,  al- 
though taking  lands  in  severalty,  have  sold  said  lands  and 
are  still  poor,  and  have  not  been  compelled  to  become  citi- 
zens, but  have  remained  without  clearly  recognized  organ- 
ization, while  others  who  did  become  citizens  are  unfitted 
for  the  responsibilities  of  citizenship;  and  whereas  the 
Wyandottes,  treated  with  in  eighteen  hundred  and  fifty- 
five,  have  just  claims  against  the  Government,  which  will 
enable  the  portion  of  their  people  herein  referred  to  to  begin 
anew  a  tribal  existence:  Therefore,  it  is  agreed:     *     *     * 

"  Art.  13.  The  United  States  will  set  apart  for  the  Wyan- 
dottes, for  their  future  home,  the  land  ceded  by  the  Senecas 
in  the  first  article,  to  be  owned  by  the  said  Wyandottes  in 
common  *  *  *.  A  register  of  the  whole  people,  resident 
in  Kansas  and  elsewhere,  shall  be  taken  by  the  agent  of  the 
Delawares,  under  the  direction  of  the  Secretary  of  the  Inte- 
rior, on  or  before  the  first  of  July,  one  thousand  eight  hun- 
dred and  sixty-seven,  which  shall  show  the  names  of  all  who 
declare  their  desire  to  be  and  remain  Indians,  and  in  a  tribal 
condition,  together  with  incompetents  and  orphans,  as  de 
scribed  in  the  treaty  of  one  thousand  eight  hundred  and 
fifty-five;  and  all  sueh  persons,  and  those  only,  shall  here- 
after constitute  the  tribe:  Provided^  That  no  one  who  has 
heretofore  cojisented  to  become  a  citizen,  nor  the  wife  or 
children  of  any  such  person,  shall  be  allowed  to  become 
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members  of  the  tribe,  except  by  the  free  consent  of  the  tribe 
after  its  new  organization,  and  unless  the  agent  shall  certify 
that  such  party  is,  through  poverty  or  incapacity,  unfit  to 
continue  in  the  exercise  of  the  responsibilities  of  citizen- 
ship of  the  United  States,  and  likely  to  become  a  public 
charge." 

From  an  examination  of  a  letter  of  the  Commissioner  of 
Indian  Affairs  to  the  Secretary  of  the  tnterior,  dated  Jan- 
uary 17,  1905,  the  report  of  the  Commissioner  for  1869 
(pages  33  and  4(53),  and  the  treaty  of  1867, 1  find  that  prac- 
tically the  whole  of  the  tribe  of  1855  failed  to  become  such 
resident  allottees  and  citizens  as  the  treaty  of  1855  contem- 
plated. They  had  been  and  continued  to  be  tribal  Indians, 
and  Congress,N  apparently  accepting  the  actual  facts  as 
stronger  than  the  project  of  the  treaty,  again  recognized 
them  as  such  Indians.  The  rights  of  third  parties  to  their 
quickly-sold  allotments  do  not  seem  to  have  been  ques- 
tioned ;  but  in  accordance  with  the  fact,  the  Government,  in 
and  after  1867,  recognized  and  treated  with  these  people  as 
a  tribe  of  Indians,  notwithstanding  the  treaty  of  1855,  and 
notwithstanding  the  tribal  powers  of  government  had  been 
for  several  years  latent  in  the  individual  members,  necessi- 
tating a  reorganization. 

Now,  I  do  not  accede  to  the  proposition  that  the  treaty 
of  1855  dedicated  this  land  to  '"  the  general  public."  By  it 
the  title  to  all  of  the  land  of  the  tribe  passed  to  the  United 
States,  to  be  subdivided  and  reconveyed  to  the  Indians  in 
severalty, ''  except  as  follows,  viz,  the  portion  now  inclosed 
and  used  as  jniblic  hurying  ground  shall  be  permanently  re- 
served for  that  purpose." 

I  see  no  indication  in  this  provision  of  an  intention  to 
dedicate  the  land  to  "  the  general  public,"  if,  by  that  phrase,^ 
any  and  everyone,  white,  black,  and  Indian  be  intended. 
This  land  had  been  sold  to  the  Wyandottes  by  the  Delawares,. 
another  Indian  tribe,  who  desired  them  as  neighbors  (9 
Stat.,  337),  and  it  was  in  1855  an  Indian  burying  ground. 
No  reason  is  apparent  why  the  Wyandottes,  who  were  ex- 
pected to  reside  upon  allotments  around  it,  should  have  ex- 
pected or  intended  persons  not  belonging  to  their  tribe  to 
be  buried  in  this  cemeterv.    Probabh-  the  unlikelihood  that 
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any  strangers  would  be  interred  there  constituted  the  only 
reason  why  it  was  not  deemed  necessary  to  say  explicitly 
in  the  treaty  that  only  the  Wyandottes  should  use  the  cem- 
etery or  to  qualify  the  phrase  "  public  burying  ground  "  by 
restricting  it  to  their  own  use.  ''A  cemetery  may  be  either 
a  public  or  a  private  one.  The  former  is  used  by  the  gen- 
eral community,  or  neighborhood,  or  church,  while  the 
latter  is  used  only  by  the  family  or  a  small  portion  of  the 
community."    (Lffy  v.  United  States,  12  Ind.,  App.,  362.) 

In  my  opinion,  the  Wyandottes  in  this  treaty  intended 
that  this  "  portion  "  of  their  land  "  noiv  inclosed  and  used 
as  a  public  burying  ground  "  should  be  ''  reserved  "  for 
"  that  purpose,"  that  is,  for  their  own  burying  purposes 
only.  The  evident  intention  was  to  continue  the  former 
use,  not  to  authorize  an  entirely  different  one. 

If  so,  the  Indians,  having  long  since  reorganized  and  re- 
moved to  Indian  Territor}?  (now  Oklahoma),  with  a  few 
insignificant  exceptions,  and  their  title,  which,  as  you 
point  out,  was  a  right  of  occupancy,  having  been  trans- 
ferred to  the  United  States  by  the  treaty  of  1855,  with  the 
stipulation  that  these  lands,  then  used  as  a  burying  ground, 
should  be  permanently  "  reserved  "  and  appropriated  for 
that  purpose,  it  would  seem  that  the  fee  title  to  this  land 
has  always  been  in  the  United  States,  subject,  after  1855, 
to  the  right  of  the  Wyandottes  to  use  it  for  the  purpose  in- 
dicated. 

I  think  this  right  may  now  be  regarded  as  abandoned, 
leaving  the  fee  unincumbered  and  to  be  disposed  of  as  to 
the  Government  may  seem  just  and  wise.  If,  however,  the 
land  belongs  to  the  tribe,  the  Government  can  freely  dis- 
pose of  it  for  the  benefit  of  the  tribe.  (Cherokee  Nation  v. 
Hitchcock,  187  U.  S.,  294.) 

It  would  seem  from  recitals  in  the  letter  of  the  Commis- 
sioner of  Indian  Affairs,  dated  January  17,  1905,  above 
mentioned,  that  "  a  majority  of  the  members  of  the  Wyan- 
dotte tribe  in  Indian  Territory,  present  at  a  regularly 
called  meeting  of  the  tribe,  held  November  29, 1904,  adopted 
a  resolution  authorizing  the  sale  of  said  burying  ground." 

I  venture  to  suggest  that  no  harm  could  be  done  if  you 
were  to  secure  for  the  United  States  or  any  purchaser  a 
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conveyance  in  the  nature  of  a  quitclaim  deed  from  the 
Wyandottes  in  Oklahoma,  who  can  probably  be  induced  to 
give  one  with  practical  unanimity,  and  this  measure  might 
tend  to  remove  any  doubts  as  to  the  title,  although  I  can 
find  no  sufficient  reason  for  such  doubts. 
Respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  the  Interior. 


NAVAL  OFFICEUS— RANK  AND  GRADE  AT  RETIREMENT. 

The  act  of  June  20,  1006  (34  Stat.,  554),  providing  for  the  retirement 
of  certain  officers  of  the  Navy,  authorizes  their  retirement  with 
the  ranlt  of  the  next  higher  grade,  which  is  that  next  above  the 
rank  held  by  tliem,  respectively,  at  the  time  of  retirement. 

Department  of  Justice, 

February  8,  1908. 

Sir:  In  an  opinion  rendered  to  your  Department  under 
date  of  January  13,  1908  {ante^  p.  487),  I  held  that  cer- 
tain engineers  officers  of  the  Navy  on  the  retired  list  were 
entitled,  under  the  provisions  of  the  act  of  June  20,  1906, 
to  be  so  placed  with  a  rank  above  that  actually  held  by 
them  at  retirement,  but  declined  to  express  an  opinion  as 
to  the  particular  rank  to  which  such  officers  are  entitled 
in  case  the  next  higher  grade  to  which  they  are  advanced 
has  more  than  one  rank,  because  this  was  not  involved  in 
the  question  submitted. 

In  your  letter  of  January  27,  1908,  to  which,  with  its  in- 
<'1osures,  I  have  the  honor  to  respond,  you  ask  my  further 
opinion  as  to  the  particular  rank  in  the  next  higher  grade 
to  which  these  officers  are  respectively  entitled  when  there 
is  more  than  one  rank  in  that  grade. 

The  particular  case  is  this :  In  the  engineer  corps  of  the 
Navy  there  are  the  grades  of  chief  engineer,  passed  assist- 
ant engineer,  and  assistant  engineer.  In  the  first  of  these 
there  are  four  ranks — captain,  conmiander,  lieutenant-com- 
mander, and  lieutenant — and  in  the  second  there  are  two 
lanks,  viz,  lieutenant,  and  lieutenant,  junior  grade.  Cer- 
tnin  passed  assistant  en<2:ineers,  with  the  rank  of  lieutenant, 
vv'ere  retired  in  the  grade  of  chief  engineer,  the  next  higher 
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grade,  but  with  no  advance  in  rank,  and  certain  assistant 
engineers,  with  the  rank  of  lieutenant,  junior  grade,  wert^ 
retired  in  the  grade  of  passed  assistant  engineers,  the  next 
higher  grade,  but  also  with  no  advance  in  rank. 

This  Department  having  held  that  those  officers  were  each 
eijjtitled,  upon  retirement,  to  a  rank  above  that  already  held 
by  them  respectively,  your  present  question  is  as  to  which 
of  the  ranks  in  the  next  higher  grade  those  officers  should 
.be  advanced,  respectively,  under  the  act  of  190()  above  re- 
ferred to. 

It  is  understood  that  all  these  officers  here  referred  to 
were  on  the  retired  list  before  and  at  the  passage  of  the 
navy  personnel  act,  which  transferred  the  engineer  corps 
from  the  staff  to  the  line  of  the  Navy,  and  are  brought 
within  the  act  of  1906  by  the  provision  making  that  act 
applicable  also  to  officers  who  were  already  on  the  retired 
list.  They  must,  therefore,  be  here  treated  as  officers  of  the 
fstaff  and  not  of  the  line. 

The  act  of  June  29,  1906  (34  Stat.,  554),  provides  that 
certain  officers  of  the  Navy  who  served  in  the  civil  war,  on 
retirement,  may  be  "  placed  on  the  retired  list  with  the  rank 
and  retired  pay  of  one  grade  above  that  actually  held  by 
him  at  the  time  of  retirement." 

This  does  not  say  expressly  to  which  particular  rank  in 
the  next  higher  grade  the  officer  is  entitled  where  there  is 
more  than  one  rank  in  that  grade.  But  I  have  no  doubt 
that,  unless  affected  by  the  statutory  provision  referred  to 
later,  this  provision  is  governed  by  the  practice  and  usage 
of  the  Navy,  prescribed  and  sanctioned  by  law,  which  re- 
quire that,  in  these  grades  of  the  service,  except  in  cases 
otherwise  especially  provided,  promotions  be  made  from 
the  lower  to  the  next  higher  rank  or  grade. 

And  in  this  case  it  is  conceded  by  counsel  for  these  offi- 
cers that,  unless  affected  by  other  provisions,  the  statute  in 
question  would  entitle  these  officers  to  be  promoted  only 
one  rank,  or  step  in  rank,  from  that  previously  held.  Thus, 
in  their  supplemental  brief,  they  say  : 

"  If  only  one  rank  was  appropriate  to  the  advanced 
grade  the  officer  would  unquestionably  take  that  rank;  if 
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four  ranks  were  appropriate,  as  they  are,  and  there  was  no 
law  determining  which  of  the  four  an  officer  was  entitled 
to  have,  he  would  doubtless  take  the  rank  next  above  that 
previously  held." 

This  is  doubtless  correct.  It  remains,  therefore,  to  ascer- 
tain if  any  law,  in  determining  to  which  particular  rank 
the  officer  is  entitled,  has  changed  this  usual  order  of 
promotion. 

Tt  is  strenuously  urged  on  behalf  of  these  officers  that 
sections  1485  and  1486,  Revised  Statutes,  have  this  effect 
and  give  them  a  higher  rank,  so  that,  when  credited  with 
the  length  of  service  as  there  required,  they  are  entitled  to 
be  placed  on  the  retired  list  with  a  rank  more  than  one  step 
above  that  held  at  retirement ;  in  other  words,  it  is  claimed 
that  certain  of  these  passed  assistant  engineers,  with  the 
rank  of  lieutenant,  should  have  the  grade  of  chief  engineer, 
with  the  rank  of  captain,  the  highest  rank  in  that  grade. 
These  sections  are  as  follows : 

"  Section  1485.  The  officers  of  the  staff  of  the  Navy  shall 
take  precedence  in  their  several  corps,  and  in  their  several 
grades,  and  with  officers  of  the  line  with  whom  they  hold 
relative  rank,  according  to  length  of  service  in  the  Navy. 

"  Section  1486.  In  estimating  the  length  of  service  for 
such  purpose,  the  several  officers  of  the  staff  corps  shall,  re- 
spectively, take  precedence  in  their  several  grades  and  with 
those  officers  of  the  line  of  the  Navy  with  whom  they  hold 
relative  rank  who  have  been  in  the  naval  service  six  years 
longer  than  such  officers  of  said  staff  corps  have  been  in  said 
service ;  and  officers  who  have  been  advanced  or  lost  num- 
bers on  the  Navy  Register  shall  be  considered  as  having 
gained  or  lost  length  of  service  accordingly." 

It  seems  to  be  certain  that  the  portion  above  quoted  of 
the  act  of  June,  1906,  makes  the  rank  "  actually  held  "  by 
tlie  officer  at  retirement  the  basis  of  whatever  advancement 
is  to  be  made.  The  rank  actually  held  by  these  officers  at 
that  time  was,  in  one  class,  that  of  lieutenant,  and  in  the 
other  that  of  lieutenant,  junior  grade,  so  that  any  advance- 
ment  must  be  made  from  those  ranks  respectively. 

Which  is  the  actual  rank  of  officers  of  the  Navy,  although 
relative  in  form,  is  defined  by  assimilating  it  with  the  rank 
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of  certain  officers  of  the  Amiy ;  and  a  brief  consideration  of 
this  will  aid  in  the  solution  of  the  question  presented. 

Section  14G6,  Revised  Statutes,  fixing  the  relative  rank 
of  officers  of  the  line  and  officers  of  the  staff  in  the  Navy, 
provides  that  a  captain  in  the  Navy  shall  rank  with  a 
colonel  in  the  Army ;  a  commander  with  lieutenant-colonel ; 
lieutenant-commander  with  a  major;  lieutenant  with  a 
captain.  As  these  staff  officers  are,  equally  with  those  of 
the  line,  "  officers  of  the  Navy,"  as  stated  in  that  section, 
the  provision  applies  as  well  to  them  as  to  officers  of  the 
line,  and  thus  defines  the  rank  in  both  branches  of  the  naval 
service.  And  since  the  navy  personnel  act  has  eliminated 
the  word  "  relative  "  in  this  connection,  this  is  their  actual 
rank.  This  merely  defines  the  rank  of  these  officers,  by 
making  the  rank  of  a  captain  the  same  as  that  of  a  colonel, 
the  rank  of  a  commander  the  same  as  that  of  a  major,  and 
so  on. 

In  the  line  of  the  Army,  grade  and  rank  in  that  grade  are 
the  same.  That  is,  a  colonel  is  in  the  grade  of  colonel,  and 
has  also  the  rank  of  colonel ;  and  there  is  but  one  rank  in 
that  grade,  namely,  that  of  colonel.  But  as  there  are  sev- 
eral colonels  in  that  grade,  their  relative  rank  as  between 
themselves  is  fixed  by  dates  of  commission.  That  is,  a 
colonel  with  the  earlier  date  will  rank  and  take  precedence 
of  one  in  the  same  grade  but  with  a  junior  commission;  but 
all  will  still  have  the  same  rank  of  colonel. 

This  is  also  the  case  in  the  line  of  the  Navy.  For  ex- 
ample, one  in  the  grade  of  captain  has  also  the  rank  of 
captain,  a  commander  has  the  rank  of  commander,  and  so 
on.  But  there  are  several  captains  and  several  command- 
ers, and  their  relative  rank  as  between  officers  in  the  same 
grade  and  rank  is  prescribed ;  yet  there  is  only  one  rank  of 
captain,  one  of  commander,  and  so  on.  In  the  staff  of  the 
Navy  this  is  different.  As  above  stated,  in  the  grade  of 
chief  engineer  there  are  four  ranks,  captain,  commander, 
lieutenant-commander,  and  lieutenant ;  and  in  the  grade  of 
passed  assistant  engineer  there  are  two  ranks,  lieutenant, 
and  lieutenant,  junior  grade. 

Now  as  the  actual  rank  of  all  officers  of  the  Navy  has 
been  fixed,  as  shown  above,  by  section  1466,  Revised  Stat- 
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utes,  and  as  there  are,  in  the  staff  corps,  several  officers  of 
the  same  grade  and  rank,  as  captain,  commander,  etc.,  it 
was  necessary  that  their  rehitive  rank,  as  between  them- 
selves and  officers  of  the  same  rank  in  the  line,  be  fixed 
and  determined. 

This  is  done  bv  sections  1-185  and  148(5,  and  is  determined, 
not  by  relative  dates  of  commission,  but  by  length  of  service 
in  the  Navy.  As  above  set  forth,  these  sections  do  not  at- 
tempt or  purport  to  fix  the  actual  rank  which  staff  officers 
hold  in  the  Navy,  or  to  change  that  rank  as  fixed  by  sec- 
tion 1466,  but  merely  define  the  relative  rank  which  these 
officers  have  as  between  themselves  and  with  the  officers  of 
the  same  rank  in  the  line.    Tims — 

"  The  officers  of  the  staff  corps  of  the  Navy  shall  take 
l^recedence  in  their  several  corps  and  in  their  several  grades 
and  with  officers  of  the  line  with  w^hom  they  hold  relative 
rank,  according  to  length  of  service  in  the  Navy." 

That  is,  officers  of  the  same  rank  shall,  as  between  them- 
selves, take  ^precedence  according  to  their  length  of  service. 
Thus,  a  captain  in  a  staff  corps  will  take  precedence  of  a 
captain  in  the  same,  or  a  different  corps,  or  a  captain  in  the 
line  whose  service  in  either  case  has  been  for  a  shorter  time 
than  his.  But  in  estimating  this  length  of  service  the  staff 
officer  is,  under  section  1486,  credited  witli  six  years  more 
of  service  than  tlie  line  officei*s,  tlnis  giving  the  staff  officer 
precedence  of  the  line  officer  of  the  same  rank  who  have 
not  served  six  years  more  than  he;  while,  as  betw^een  staff 
officers,  actual  length  of  service  determines  the  order  of 
precedence. 

But  there  is  nothing  in  these  sections  which  gives  to 
length  of  service,  either  actual  or  comparative,  the  effect  of 
I)romoting  an  officer  to  a  higher  actual  rank.  Promotions 
in  rank  are  regulated  by  different  provisions.  They  merely 
fix  the  relative  rank  or  precedence  betw^een  officers  of  the 
same  rank,  and  who,  but  for  this,  would  have  been  equal 
in  rank  and  precedence.  And  the  use  of  the  word  "  preced- 
ence "  instead  of  ''  rank  "  is  also  significant  as  showing 
that  this  was  the  purpose  of  the  section. 

By  section  2  of  the  navy  personnel  act  (30  Stat.,  1005) 
engineer  officers  with  the  rank  of  captain,  commander,  or 
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lieutenant-commander,  take  rank  in  the  line  of  the  Navy 
according  to  the  date  at  which  they  attained  such  relative 
rank.  But,  as  this  act  transfers  the  engineer  corps  to  the 
line,  and  refers  only  to  rank  in  the  line,  I  do  not  think  this 
provision  of  importance  to  the  question  here  considered. 

The  officers  here  referred  to  were  on  the  retired  list  before 
and  at  the  passage  of  the  act  of  1906,  and  no  claim  is  made 
that  they  were  not  retired  with  the  rank  to  which  they  were 
entitled.  And  it  appears  to  be  certain  that,  by  the  express 
terms  of  the  act,  that  rank  which  they  then  actually  held 
is  the  rank  from  which  whatever  advancement  ist  contem- 
plated must  be  made. 

There  are  two  answers  to  the  claim  made  that  the  rank 
and  status  of  these  officers  are  affected  by  the  promotion  of 
their  date  men  on  the  active  list. 

By  the  act  of  March  2,  1867  (14  Stat,  517),  it  is  enacted: 

''  That  officers  on  the  retired  and  reserve  lists  of  the 
Navy  shall  be  entitled  to  promotions  as  their  several  dated 
upon  the  active  lists  are  promoted;  but  such  praitiotions 
shall  not  entitle  them  to  any  pay." 

But  by  the  act  of  August  5,  1882  (22  Stat.,  286),  it  is 
provided — 

*'  Hereafter  there  shall  be  no  promotion  or  increase  of 
pay  in  the  retired  list  of  the  Na^y,  Ipiit  the  rank  and  pay  of 
officers  on  the  retired  list  shall  be  the  same  that  they  are 
when  such  officers  shall  be  retired." 

And  that  the  officers  here  considered  are  not  entitled  to 
any  promotion,  under  the  act  of  June  29,  1906,  by  reason 
of  the  promotion  of  their  date  men,  or  because  of  any 
vacancy,  is  made  certain  by  the  express  terms  of  that  act, 
which  makes  the  rank  actually  held  at  retirement  the  basis 
of  any  advancement.  It  is,  therefore,  my  opinion  that  the 
rank  and  status  to  which  these  officers  are  entitled  are  not 
affected  by  anything  which  has  transpired  in  the  active  list 
in  the  way  of  promotion  or  vacancy  since  their  retirei^ent. 
And  I  am  quite  unable  to  see  that  sections  1485  and  1486, 
Revised  Statutes,  have  anything  whatever  to  do  in  deter- 
mining whether  their  advancement  should  be  that  of  one 
rank  or  more  than  one,  or  that  they  interfere  with  or  affect 
the  usual  order  of  promotion  of  such  officers  in  the  Navy. 
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I  have,  therefore,  to  advise  you  that  these  officers  should 
have  been  each  advanced  with  the  rank  of  the  next  higher 
grade,  which  is  next  above  the  rank  held  by  him  at  retire- 
ment, for  I  have  no  doubt  that  Congress  intended  an  ad- 
vancement of  but  one  rank. 
Respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  the  Navy. 
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The  temporary  force  of  employees,  to  be  selected  and  employed  by 
Secretary  of  the  Interior,  as  i>rovided  in  the  act  of  June  22,  190C 
(34  Stat.,  429,  430),  for  the  reproduction  of  the  records  and  files 
of  the  offices  of  surveyor-general  and  register  and  receiver  of  the 
land  office  at  San  Francisco,  Cal.,  which  were  destroyed  by  the 
earthquake  and  fire,  and  the  i>ersons  to  be  scleetcd  by  the  Secre- 
tary of  the  Interior,  under  the  act  of  March  4,  1907  (34  Stat, 
1333),  to  make  transcripts  of  records  and  plats  in  the  General 
Land  Office,  must  be  appointed  as  a  result  of  open  competitive 
examinations,  held  under  the  provisions  of  the  civil  service  law. 

Under  the  existing  civil  service  rules,  all  places  in  the  executive 
civil  service,  except  those  mentioned  in  Schedule  "A"  and  except 
persons  employed  merely  as  laborers  and  persons  whose  appoint- 
ments are  subject  to  confirmation  by  the  Senate,  must  be  ap- 
pointed as  a  result  of  open  competitive  examinations,  held  under 
the  provisions  of  law. 

Congress  may  at  any  time  it  deems  proper  exempt  any  position  or 
any  class  of  positions  from  the  operation  of  the  civil  service  act, 
but  to  do  this  it  must  use  language  indicating  clearly  and  affirma- 
tively its  intention  to  do  so. 

Where  Congress  in  an  appropriation  act  makes  use  of  the  very  term 
employed  in  the  civil  service  act  in  describing  appointments  to  be 
made  in  accordance  with  its  provisions,  it  is  manifest  that  there 
was  no  intention  to  waive  the  requirements  of  the  civil  service 
law. 

Congress  may  prescribe  qualifications  for  office  and  require  that  ap- 
pointments shall  be  made  from  among  those  who  have  shown  by 
proper  tests  to  have  those  qualifications. 

Department  of  Justice, 

February  12, 1908. 
Sir:  Upon  the  request  of  the  Civil  Service  Commission 
you  have  transmitted  for  my  consideration  and  opinion 
<jertain  papers  in  relation  to  the  chissification.  by  Executive 
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order,  of  62  persons  employed  in  the  General  Land  Office  as 
a  temporary  force. 

Of  your  power  to  classify  these  persons  there  can  be  no 
question,  but  I  understand  that  my  opinion  is  desired  as 
to  their  status,  or  more  particularly  as  to  the  effect  of  the 
acts  providing  for  their  employment.  These  acts  read  as 
follows : 

'*  For  temporary  force,  to  be  selected  arid  employed  by 
the  Secretary  of  the  Interior^  for  the  reproduction  of  the 
official  records  of  United  States  surveys,  tracings  of  town- 
ship plats,  diagrams,  copying  of  field  notes,  and  correspond- 
ence, constituting  the  records  and  files  of  the  offices  of  sur- 
veyor-general and  register  and  receiver  at  San  Francisco, 
California,  which  were  destroyed  by  earthquake  and  fire  on 
the  eighteenth  day  of  April,  nineteen  hundred  and  six, 
namely:  Twelve  clerks,  qualified  as  draughtsmen,  at  one 
thousand  two  hundred  dollars  per  annum  each;  fifty 
copyists,  at  nine  hundred  dollars  per  annum  each ;  and  one 
messenger  at  six  hundred  dollars  per  annum;  in  all,  sixty 
thousand  dollars,  to  be  immediately  available."  (34  Stat, 
429,430.) 

"  Transcripts  or  record  and  plats.  General  Land  Of- 
fice: For  furnishing  transcripts  of  records  and  plats,  to 
be  expended  under  the  direction  of  the  Secretary  of  the 
Interior,  eighteen  thousand  seven  hundred  and  twenty  dol- 
lars: Provided^  That  persons  employed  under  this  appro- 
priation shall  be  selected  by  the  Secretary  of  the  Interior 
at  a  compensation  of  two  dollars  per  day  while  actually 
employed,  at  such  times  and  for  such  periods  as  the  ex- 
igencies of  the  work  may  demand."     (34  Stat.,  1333.) 

That  Congress  may  prescribe  qualifications  for  office, 
and  require  that  appointments  shall  be  made  from  among 
those  who  have  been  shown  by  proper  tests  to  have  those 
qualifications,  is  well  settled  (13  Op.,  516).  It  is  equally 
clear  that  by  the  enactment  of  section  1753,  Revised  Stat- 
utes, and  of  the  civil  service  law  (22  Stat.,  403),  Congress 
authorized  the  President  to  make  rules  which  should  be 
binding  on  appointing  officers  in  the  Executive  Depart- 
ments. 
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Acting  under  this  authority  you  have  promulgated  a  rule 
which  reads  as  follows : 

'*  The  classified  service  shall  include  all  officers  and  em- 
ployees in  the  executive,  civil  service  of  the  United  States, 
heretofore  or  hereafter  appointed  or  employed,  in  posi- 
tions now  existing  or  hereafter  to  be  created,  of  whatever 
function  or  designation,  whether  compensated  b}^  a  fixed 
salary  or  otherwise,  except  persons  employed  merely  as 
laborers,  and  persons  whose  appointments  are  subject  to 
confirmation  by  the  Senate."  (Rule  2,  Civil  Service  Rules, 
April  15,  1903.) 

Under  this  rule  the  employees  of  the  General  Land  Of- 
fice referred  to  in  the  conwnunication  of  the  Civil  Service 
Commission  are  clearly  in  the  competitive  cla&sified  serv- 
ice, unless  the  sections  of  the  statute  providing  for  their 
employment  specifically  takes  them  out. 

If  these  statutes  and  the  civil  service  act  can  be  read 
together  so  as  to  give  effect  to  both,  such  course  must  be 
adopted.  In  the  case  of  Frost  v.  Wenie  (157  U.  S.,  58), 
Mr.  Justice  Ilarlan,  speaking  for  the  court,  said: 

''  *  *  *  And  where  two  statutes  cover,  in  whole  or  in 
part,  the  same  matter,  and  are  not  absolutely  irreconcil- 
able, the  duty  of  the  court — no  purpose  to  repeal  being 
clearly  expressed  or  indicated — is,  if  possible,  to  give  effect 
to  both.  In  other  irords^  it  must  not  he  supposed  that  the 
legislature  intended,  hij  a  later  statute  to  repeal  a  prior  one 
on  the  same  subject^  unless  the  last  statute  is  so  hroad  in 
its  terms  and  so  clear  and  expludt  in  its  words  as  to  shorn 
that  it  was  intended  to  cooer  the  whole  subject^  and^  there- 
fore^ to  displace  the  pnor  statute,^'' 

Manifestly  the  statutes  now  under  consideration  can  all 
be  read  together,  and  that  being  so  it  is  the  duty  of  courts 
and  executive  officers  to  adopt  the  construction  which  per- 
mits this. 

In  25  Op.,  343,  my  predecessor,  Attorney-General  Moody, 
said: 

"And  I  deem  it  equally  certain  that  when  a  general  law 
prescribes  what  persons  may  be  appointed  to  any  class  or 
kind  of  office  or  place,  the  time  or  manner  of  their  ap- 
pointment, the  tenure  of  their  office,  their  qualifications 
or  the  test  of  their  qualifications  and  fitness,  any  appoint- 
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ment  of  that  kind  thereafter  authorized,  must,  unless  other- 
wise provided,  be  made  with  reference  to  and  in  conformity 
with  the  requirements  of  such  general  law.  I  think  it  a 
mistake  to  suppose  that,  in  order  to  bring  such  appoint- 
ments within  the  purview  of  the  general  law,  it  would  be 
necessary  to  state  specifically  in  the  act  authorizing  them 
that  they  are  to  be  made  as  thus  prescribed,  or  as  provided 
by  law,  or  that  such  idea  be  expressed  in  any  form.  On 
the  contrary^  I  think  that  in  order  to  exempt  such  appoint- 
ments from,  the  operation  of  the  general  law^  a  specific 
exemption  therefrom  would  be  required. 

"  Indeed,  as  a  general  rule,  it  may  be  said  that  in  every 
statute  authorizing  or  requiring  a  certain  act  there  is  im- 
plied, as  if  there  written,  the  direction  that  such  act  shall 
be  done  with  reference  to  and  in  conformity  with  existing 
laws  on  the  subject,  if  there  are  any.  All  laws  in  part  ma- 
teria  should  be  construed  together,  and  so  as  to  give  force 
and  effect  to  all  and  to  not  conflict  with  each  other. 

"  Nor  can  I  agree  with  the  contention  that  the  clauses 
above  quoted  of  the  appropriation  act  either  repeal  by  im- 
plication or  in  anywise  modify  any  portion  of  the  civil 
service  act.  Indeed,  I  see  nothing  in  the  clauses  quoted  at 
air  incompatible  or  inconsistent  with  the  civil  service  act. 
Both  may  stand  'and  operate  together.  The  former  gives 
to  the  Superintendent  of  the  Military  Academy  the  power 
to  appoint  the  engineer  and  assistant  engineer,  and  the  lat- 
ter prescribes  a  class  from  which  such  appointees  must  be 
selected." 

It  is  true  that,  in  a  subsequent  opinion,  he  held  (25  Op., 
414)  that  when  the  phraseology  of  the  appropriation  act 
for  the  ensuing  year  was  changed  so  that  it  read  that  the 
employees,  in  regard  to  whose  status  the  earlier  opinion 
was  rendei-ed,  should  be  "selected  and  appointed"  by  the 
Superintendent,  the  words  used  were  sufficient  to  take  them 
out  of  the  operation  of  the  civil  service  law.    He  said : 

"The  change  of  language  in  this  appropriation,  follow- 
ing, as  it  does,  the  promulgation  of  the  opinion  of  this 
Department  that  the  provisions  of  the  act  of  1904  did  not 
authorize  the  appointment  of  the  persons  appropriated  for, 
without  reference  to  the  civil  service,  is  significant  and  eon- 
trolling  as  to  the  intent  of  Congress." 
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The  opinion  did  not  hold,  however,  that  the  mere  use 
of  the  word  "  selected  "  was  sufficient  in  itself  to  authorize 
the  appointing  officer  to  choose  the  employees  without 
regard  to  the  civil  service  rules.  In  that  instance  Con- 
grass  had  first  made  an  appropriation  for  ''  an  engineer 
*  *  *  to  be  appointed  by  the  Superintendent  of  the 
United  States  Military  Academy."  The  Atorney-General 
held  that  the  use  of  the  word  "  appointed  "  was  not  suffi- 
cient to  except  the  position  from  the  operation  of  the  civil 
service  rules.  The  year  after  this  opinion  had  been  given 
Congress  again  made  an  appropriation  for  the  salary  of  an 
engineer,  following  the  language  of  the  earlier  act  word 
for  word  except  for  the  provision  that  he  should  be 
*' selected  and  appointed"  by  the  Superintendent.  Mani- 
festly it  was  intended  in  some  way  to  change  the  method 
of  appointment,  and  the  most  reasonable  supposition  was 
that  the  place  was  to  be  filled  by  the  Superintendent  with- 
out regard  to  the  civil  service  regulations. 

I  have  also  considered  the  opinion  of  Attorney-General 
Griggs  (22  Op.,  550),  but  find  nothing  there  decided  which 
is  inconsistent  with  what  I  have  previously  said.  The 
section  there  under  consideration,  which  was  part  of  the 
bill  making  appropriations  for  the  sundry  civil  expenses 
of  the  Government,  reads  as  follows : 

"Office  of  the  Secretary :  For  temporary  typewriters  and 
stenographers  in  the  Department  of  State,  to  be  selected 
by  the  Secretary,  two  thousand  dollars,  to  be  immediately 
available." 

The  opinion  of  Mr.  Griggs  was  that  under  this  section 
appointments  could  be  made  without  regard  to  the  civil 
service  rules.  This  opinion  rested  on  the  ground  that 
the  services  were  "  extraordinary  and  unusual "  and  that 
"the  Secretary  should  be  unimpeded  in  his  speedy  selec- 
tion of  his  force."  The  act  was  passed  during  the  Spanish 
war,  w^hen  a  considerable  number  of  appointments  had 
been  expressly  authorized  by  Congress  without  compliance 
with  the  civil  service  rules.  In  view  of  the  combination 
of  exceptional  circumstances  existing  at  the  time  it  is  alto- 
gether probable  that  Congress  intended  to  allow  the  Secre- 
tary of  State  the  same  latitude  that  had  been  given  others. 
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No  such  extraordinary  circumstances  exist  here. 

The  civil  service  act  itself  provides,  section  2,  paragraph 
2,  clause  2,  that  "  all  the  offices,  places,  and  employments  so 
arranged  or  to  be  arranged  in  classes  shall  be  filled  by  selec- 
tions according  to  grade  from  among  those  graded  highest 
as  the  results  of  such  competitive  examinations." 

Where  Congress  in  an  appropriation  act  makes  use  of 
the  very  term  employed  in  the  civil  service  act  in  describ- 
ing appointments  to  be  made  in  accordance  with  its  pro- 
visions it  is  manifest  that  there  was  no  intention  to  waive 
the  requirements  of  the  latter  statute. 

I  am  of  opinion,  therefore,  that  under  the  existing 
civil  service  rules  all  places  in  the  executive  civil  service, 
except  those  mentioned  in  schedule  "A,"'  and  except  per- 
sons employed  merely  as  laborers,  and  persons  whose  ap- 
pointments are  subject  to  confirmation  by  the  Senate,  must 
be  appointed  as  a  result  of  open  competitive  examinations, 
held  under  the  provisions  of  the  law.  Congress  may,  of 
course,  at  any  time  it  deems  proper,  exempt  any  position 
or  any  class  of  positions  from  the  operation  of  the  act, 
but  to  do  this  it  must  use  language  indicating  clearly  and 
affirmatively  its  intention  that  the  civil  service  rule«s 
should  not  be  applied. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 


AFFIXING     CORPORATE     SEALS     TO     BONDS  —  ACKNOWL- 
EDGMENT. 

A  corporation  may  adopt  for  the  purpose  and  use  a  seal  other  than 
its  corporate  seal  on  a  bond  so  as  to  make  the  bond  a  corporate 
deed  of  the  corporation. 

An  agent  of  a  corporation,  appointed  by  an  instrument  under  the 
corporate  seal  of  the  corporation,  may,  on  Its  behalf,  adopt  a 
special  seal  so  as  to  make  it,  in  executing  the  pur()ose  for  which 
he  was  appointed,  the  corporate  seal  of  the  corporation. 

An  acknowledgment  of  a  bond  is  not  necessary. 

Department  of  Justice, 

Fehruarij  U,  1908. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  the  27th  ultimo,  in  which  you  ask  my  opinion 
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as  to  the  necessity  of  affixing  corporate  seals  to  bonds 
executed  by  corporate  principals  or  sureties  in  cases  where 
such  corporations  are  provided  with  seals,  and  whether  it 
is  desirable  that  bonds  be  acknowledged  in  any  case. 

As  I  understand  your  first  question,  it  involves  the  fol- 
lowing points: 

1.  Supposing  a  corporation  to  have  a  corporate  seal 
formally  adopted  as  such  by  the  legal  act  of  the  corpora- 
tion, can  it  use  another  seal^n  a  bond  so  as  to  make  such 
bond  a  corporate  deed  of  the  said  corporation  by  adopting 
said  other  seal  as  its  corporate  seal  for  this  special  occa- 
sion? 

2.  If  the  first  question  be  answered  in  the  affirmative^ 
can  an  agent  of  the  corporation  appointed  for  the  purpose 
by  an  instrument  itself  under  the  corporate  seal,  adopts 
on  behalf  of  the  corporation,  the  special  seal  above  men- 
tioned so  as  to  make  it,  for  the  particular  occasion,  the 
corporate  seal  of  the  corporation? 

The  term  bond  ex  oi  termini  imports  a  sealed  instru- 
ment, and,  as  a  general  rule,  independent  of  any  statute 
providing  otherwise,  sealing  is  necessary  to  constitute  a 
perfect  bond.  (5  A.  &  E.  Encyc.  Law,  2d  ed.,  736;  State 
v.  Humbird,  54  Md.,  827;  Chilton  v.  People,  66  111.,  501; 
Bamet  v.  Ahbott,  53  Vt.,  120.) 

The  seal  is  not  a  mere  formality  of  execution  but  a  mat- 
ter of  substance,  which  gives  to  the  paper  certain  legal 
effects  which  can  not  be  attached  to  an  unsealed  paper. 
{Harman  v.  Barman,  11  Fed.  Cas.,  530.  See  also  TJ,  S.  v. 
Lrnn,  15  Pet.,  290,  311 ;  and  Moses  v.  U.  aS.,  166  U.  S.,  580.) 

In  Mill  Dam  Foundry  Co.  v.  Ilovey  (21  Pick.,  428)  the 
Supreme  Court  of  Massachusetts  said: 

"  Now  seals  are  in  fact  affixed  to  the  instrument  pro- 
duced, and  the  legal  presumption  is  that  they  were  placed 
there  as  the  seals  of  the  parties.  That  presumption  must 
prevail  until  it  is  rebutted  by  competent  evidence. 

"  It  has  been  said  that  the  seal  does  not  appear  to  be 
one  of  a  corporation.    But  a  corporation,  as  well  as  an 
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individual  person,  may  use  and  adopt  an^^  seal.  They  need 
not  say  that  it  is  their  common  seal/' 

If  a  seal  is  necessary  to  a  corporate  contract  and  author- 
ity is  shown  from  the  corporation  to  attach  its  seal  thereto, 
it  is  by  no  means  inciispensable  that  use  should  be  made 
of  the  common  seal  of  the  corporation.  Any  other  seal 
would  have  the  same  effect  if  adopted  by  the  corporation, 
«nd  this  is  ordinarily  established  by  showing  authority 
to  execute  a  contract  on  behalf  of  the  company  under  seal, 
and  the  fact  of  attaching  some  seal  to  the  name  of  the  cor- 
poration with  the  intent  to  seal  on  its  behalf.  (A.  &  E. 
Encyc.  Law,  2d  ed.,  vol.  7,  p.  692;  Eureka  Co,  v.  Bailey 
Co,,  11  Wall.,  491;  Tenney  v.  Lumber  Co,,  43  N.  H.,  343, 
350;  Baptist  Society  v.  Clapp,  18  Barb.  (N.  Y.),  49.) 

In  the  case  of  the  District  of  Columhia  v.  (Jamden  Iron 
Works  (181  U.  S.,  460)  the  Supreme  Court,  concurring 
in  the  decision  in  Mill  Dam  Foundry  Co,  v.  Ilovey  (21 
Pick.,  428),  said: 

"As  to  private  corporations,  where  authority  is  shown 
to  execute  a  contract  under  seal,  the  fact  that  a  seal  is  at- 
tached WMth  intent  to  seal  on  behalf  of  the  corporation  is 
enough  though  some  other  seal  than  the  ordinary  common 
.seal  of  the  company  should  be  used.  {Railroad  Co,  v. 
Hooper,  160  U.  S.,  518;  Stehhins  v.  Merritt,  10  Cush.,  27, 
34;  Bank  y.  Railroad  Co,,  30  Vt.,  159;  Tenney  v.  Lumber 
Co,,  43  N.  H.  343;  Porter  v.  Railroad  Co,,  37  Maine,  349.)'' 

The  authorities  cited  hold  that  a  corporation  may  use 
and  adopt  a  seal  other  than  its  corporate  seal,  so  as  to  make 
such  bond  a  corporate  deed  of  the  corporation.  I,  there- 
fore, answer  the  first  question  in  the  affirmative. 

The  expressed  intention  of  the  corporation  under  its  seal 
is  to  authorize  the  agent  to  execute  the  bond,  to  sign  the 
corporate  name,  so  as  to  lawfully  bind  the  corporation  to 
all  intents  and  purposes  as  if  done  by  the  duly  authorized 
officers  of  the  corporation. 

In  general,  a  i)rincipal  is  bound  by  the  acts  of  his  agents 
withiii  the  authority  actually  given,  which  includes  not 
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only  the  precise  act  expressly  authorized,  but  also  whatever 
usually  belongs  to  the  doing  of  it,  or  is  necessaiy  to  its  per- 
formance. (A.  &  E.  p]neyc.  Law,  2d  ed.,  vol.  1,  p.  988; 
Le  Roy  v.  Beard^  8  IIow.,  407;  Caswell  v.  Cross^  120  Mass.^ 
545;  Wehster  v.  Clark^  30  N.  II.,  245;  Parker  v.  Saratoga 
County,  lOG  N.  Y.,  392.) 

The  corporation  having  a  seal,  the  authority  granted 
the  agent  to  sign  its  name  and  to  execute  the  bond  carries 
with  it  the  authority  to  affix  the  seal  of  the  corporation,  or 
a  seal  adopted  by  the  corj)oration,  and  thus  complete  the 
execution  of  the  bond. 

As  w^e  have  seen,  a  corjjoration  may  use  its  common  seal 
or  may  adopt  another  or  special  seal.  The  fact  that  the 
agent,  upon  his  own  initiative,  adopts  a  seal  in  behalf  of 
the  corporation  and  uses  that  seal,  or  uses  a  seal  adopted 
and  furnished  by  the  corporation,  would  not  affect  the 
validity  of  the  bond,  if  authority,  under  seal,  to  execute  the 
bond  is  in  evidence  and  some  seal  is  attached  to  the  bond 
with  intent  to  seal  in  behalf  of  the  corporation. 

The  second  question  is  also  answered  in  the  affirmative. 

As  to  your  remaining  question,  an  acknowledgment  is 
the  act  of  one  who  executes  a  deed  in  going  before  some 
competent  officer  or  court  and  declaring  it  to  be  his  act  and 
deed.  The  functions  of  an  acknowledgment  are  twofold, 
to  authorize  the  deed  to  lx»  given  in  evidence  without  fur- 
ther proof  of  its  execution,  and  to  entitle  it  to  be  recorded. 
(Bouvier's  Law  Diet.  (Rawle),  66;  see  also  Ins^irance  Co, 
V.  Nelwn,  103  U.  S.,  544;  Wtz  v.  Jenks,  123  U.  S.,  297.) 

Bonds  differ  from  deeds  in  that  the  former  are  not  re- 
quired to  be  recorded.     For  that  reason  no  acknowledg- 
ment as  to  them  is,  in  my  opinion,  necessary. 
Very  respectfully, 

CHARLES  J.   BONAPARTE. 

The  Secretary  or  the  Treasitry. 
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ADDITIONAL    PASSED    ASSISTANT    AND    ASSISTANT    PAY- 
MASTERS—DISTRIBUTION   IN    GRADES. 

The  number  of  passed  assistant  nud  assistant  paymasters  in  tue 
Navy  to  be  appointed  in  each  of  the  two  grades  under  the  act  of 
March  3,  1903  (32  Stat.,  1197),  not  being  prescribed  by  that  act, 
is  necessarily  left  to  Executive  discretion,  to  be  controlled  by 
the  general  terms  and  regulations  providing  for  the  advancement 
of  officers  in  the  naval  service. 

Nor  is  it  required  that  the  relative  proportion  of  officers  in  each  of 
those  two  grades  shall  remain  always  the  same,  a  change  in  the 
proportion  being  within  the  discretion  of  the  Executive,  unlesH 
controlled  by  general  laws  or  regulations. 

Department  of  Justice, 

February  19^  1908. 

Sirs:  I  have  the  honor  to  respond  to  the  request  made  in 
your  letter  of  February  17,  1908,  for  an  official  opinion 
upon  the  case  there  stated. 

It  appears  that  the  act  of  March  3,  1903  (32  Stat,  1197), 
provides : 

"  There  shall  be  *  *  *  twenty-six  additional  passed 
assistant  and  assistant  paymasters,  in  all  ninety-six,"  in  the 
active  list  of  the  Navy. 

The  act  nowhere  defines  the  number  of  those  officers, 
which  are  to  be  added  to  each  of  the  two  grades,  but  merely 
the  number  which,  in  the  aggregate,  are  to  be  added  to 
both,  and  your  question  is,  "  whether,  in  view  of  the  statute 
cited,  ♦  *  *  the  advancement  of  assistant  paymasters 
to  the  grade  of  passed  assistant  paymaster  may  be  deter- 
mined by  Executive  discretion,  upon  nomination  by  the 
President  and  confirmation  by  the  Senate." 

This  question  must  be  answered  in  the  affirmative,  with 
the  proviso  that  such  discretion  is  controlled  by  the  general 
terms  and  regulations  providing  for  the  advancement  of 
officers  in  the  naval  service,  and  is  not  affected  by  the  act 
of  March  3,  1903. 

As  the  act  referred  to  does  not  prescribe  the  number  of 
officers  to  be  added  in  either  of  the  two  grades,  this  is  nec- 
essarily left  to  Executive  discretion  in  view  of  all  the  cir- 
cumstances and  exigencies  of  the  service.  And  it  is  not 
required  that  the  relative  proportion  of  officers  in  these 
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^•ades  shall  remain  always  the  same;  any  change  in  this 
proportion  is  within  the  discretion  of  the  Executive  unless 
controlled  by  general  laws  or  regulations. 

In  brief,  tlie  act  of  March  3,  1903,  does  nothing  more 
than  add  a  certain  numl^er  in  the  aggregate  to  tlie  officers  in 
these  two  grades,  and  leaves  any  other  question  to  be  gov- 
erned by  the  general  laws  and  regulations  of  the  naval 
service  and  the  determination  of  the  President. 
Very  respectfully, 

CHARLES  J.   BONAPARTE. 

The  Secretary  of  the  Navy. 


GOVERNMENT     HOSPITAL     FOR     INSANE  — MAINTENANCE 
OF  INSANE  INMATE  OF  NATIONAL  SOLDIERS'  HOME. 

Where  an  inmate  of  the  National  Soldiers*  Home  becomes  insane 
and  is  transferred  to  the  Government  Hospital  for  the  Insane, 
the  pension  received  by  such  inmate  is  to  be  devoted  to  his 
maintenance  and  ti-eatment  at  the  hospital;  and  the  excess  cost 
of  such  maintenance  and  treatment  over  the  amount  of  his  pen- 
sion is  to  be  paid  from  funds  appropriated  for  such  hospital. 

Department  of  Ji  stice, 

February  20,  1908. 

Sir:  In  your  letter  of  the  8th  instant,  to  which  I  have 
the  honor  to  reply,  you  request  my  opinion  whether,  in 
case  an  inmate  of  the  National  Soldiers'  Home  becomes 
insane  and  is  transferred  to  the  Government  Hospital  for 
the  Insane  for  maintenance  and  treatment,  and  his  pension 
does  not  equal  the  cost  of  such  maintenance  at  the  estab- 
lished rate  of  $6.66  per  month,  the  excess  of  such  cost  over 
the  amoimt  of  the  pension  should  be  paid  from  the  funds 
of  said  home,  or  from  those  of  the  Government  Hospital. 

The  act  of  July  7,  18S4  (23  Stat.,  213),  expressly  pro- 
vides for  the  admission  into  the  Government  Hospital  for 
the  Insane,  and  for  the  maintenance  and  treatment  there, 
of  inmates  of  the  National  Soldiers'  Home  who  have  be- 
come insane.  And  the  act  further  provides  that  the  cost 
of  such  maintenance  and  treatment  shall  be  borne  by  said 
home. 
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It  is  obvious  that,  unless  the  act  of  February  20,  1905 
(33  Stat.,  731),  has  provided  differently  as  to  insane  in- 
mates of  the  National  Home,  the  entire  cost  of  this  mainte- 
nance and  treatment  in  the  Government  Hospital  must  be 
borne  by  the  National  Home,  as  provided  in  the  act  of 
July  7,  1884  {supra)  ^  and  the  question  here  is  as  to  the 
extent  to  which  this  later  act  has  changed  this  pi*ovision. 

The  first  portion  of  this  act  relates  only  to  insane  inmates 
of  volunteer  soldiers'  homes  and  provides  for  their  admis- 
sion into  the  Government  Hospital,  but  some  of  its  pro- 
visions seem  to  have  a  broader  application  and  to  apply  to 
all  inmates  of  the  hospital,  including  those  from  the 
National  Soldiers'  Home.    Thus — 

"  During  the  time  that  any  pensioner  shall  be  an  inmate 
of  the  Government  Hospital  for  the  Insane  all  money  due 
or  becoming  due  upon  his  or  her  pension  shall  be  paid  by 
the  pension  agent  to  the  superintendent  of  the  hospital, 
upon  a  certificate  by  such  superintendent  that  the  pen- 
sioner is  an  inmate  of  the  hospital  and  is  living,  and  such 
pension  money  shall  be  by  said  superintendent  disbursed 
and  used,  under  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior,  for  the  benefit  of  the  pensioner,  and, 
in  the  case  of  a  male  pensioner,  his  wife,  minor  children,and 
dependent  parents,  or,  if  a  female  pensioner,  her  minor 
children,  if  any,  in  the  order  named,  and  to  pay  his  or  her 
board  and  maintenance  in  the  hospital;  the  remainder  of 
such  pension  money,  if  any,  to  be  placed  to  the  credit  of 
the  pensioner." 

It  is  manifest  that  the  words  "  during  the  time  that  any 
pensioner  shall  be  an  inmate  of  the  Government  Hospital 
for  the  Insane,  all  money  due  or  becoming  due  upon  his  or 
her  pension  "  apply,  in  their  ordinary  sense,  as  well  to 
those  inmates  from  the  National  Soldiers'  Home  as  to  those 
from  the  homes  for  volunteer  soldiers.  That  this  expres- 
sion is  not  restricted  to  the  latter  class  is  also  manifest 
from  the  fact  that,  in  the  latter  portion  of  the  act,  pro- 
vision is  expressly  made  for  the  disposition  of  the  pensions 
of  such  inmates  from  the  volunteer  homes.  And  in  the 
case  of  Logue  v.  Penning^  recently  decided  in  the  court  of 
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appeals  for  the  District  of  Columbia,  it  is  held  that  this 
language  should  be  taken  as  it  reads  and  to  apply  to  all 
insane  pensioners  in  the  Government  Hospital. 

Taking  this  as  the  correct  interpretation,  it  is  clear  that 
this  act  takes  from  the  National  Soldiers'  Home  the  pen- 
sion of  an  insane  inmate  who  is  transferred  to  the  hospital, 
and  devotes,  as  far  as  necessary  under  such  regulations  as 
may  be  prescribed,  to  his  maintenance  and  treatment  at 
the  hospital,  thus  making  the  only  provision  that  Congress- 
then  desired  to  make  for  such  maintenance.  The  Congress 
did  not  therefore  then  leave  still  in  force  Hie  provision  of 
the  act  of  July  7,  1884,  that  all  the  expense  of  such  main- 
tenance should  be  borne  by  the  soldiers'  home.  And  if  this 
provision  was  not  thus  left  in  force  it  follows  that  it  is 
not  in  force  as  to  any  excess  of  such  cost  of  maintenance 
over  the  amount  of  a  pension. 

I  do  not  see  how  these  two  provisions  for  the  payment 
of  this  cost  of  maintenance  and  treatment  can  stand  to- 
gether; and  I  am  of  opinion  that,  in  the  act  of  1905,  Con- 
gress made  all  the  provisions  that  it  intended  for  the  cost 
of  maintenance  and  treatment  of  insane  inmates  of  the 
National  Soldeirs'  Home  at  the  Government  Hospital,  so 
that  they  must  be  there  maintained  and  treated,  as  re- 
quired by  law,  whether  the  several  amounts  of  their  pen- 
sions aVe  sufficient  to  pay  therefor  or  not;  and  that  the  cost 
thereof  should  l>e  ])aid  from  funds  appropriated  for  the 
hospital,  except  so  far  as  paid  from  pensions. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


STATE  DEPARTMENT— COST  OF  PRINTING  SLIP  LAWS. 

Tbe  cost  of  printing  in  slip  form  the  r)(X)  copies  of  all  laws  fur- 
nished the  State  Department  under  section  50  of  the  act  of  Jan- 
nnry  12,  IKDo  (28  Stat.,  G()9).  should  not  be  charged  against  the 
nllotnient  of  appropriation  for  printing  and  binding  for  that 
I>opartnient. 

Tire  phrase  "documents  or  reix)rts,"  as  usetl  in  the  resolution  of 
March  30,  1JK)6  t.*W  Stat.,  825),  prescribhig  the  appropriation  or 
allotment  out  of  which  the  cost  of  printing  and  binding  of  docu- 
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ments  or  reports  emanating  from  the  Executive  Departments, 
-  bureaus,  and  indei>eudent  offices  of  the  Government  shall  be  jwiid. 
Is  restricted  to  "  Executive  documents  and  reports,"  and  does  not 
embrace  the  printed  laws  authorized  by  section  56  of  the  act  of 
January  12,  18t)5. 
Neither  does  the  language  of  paragraph  7  of  the  act  of  March  1, 
1907  (34  Stat.,  1013),  prescribing  the  appropriation  or  allotment 
out  of  which  the  cost  of  printing  any  document  or  rei)ort  there- 
after printed  by  order  of  Congress  shall  be  paid,  when  read  in 
connection  with  section  5C  of  the  act  of  January  12,  1805,  refer  to 
statutes,  resolutions,  or  treaties. 

Department  of  Justice, 

March  3,  1908, 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  February  19,  in  which  you  request  my  opinion 
relative  to  the  legality  of  the  charge  by  the  Public  Printer 
against  the  allotment  of  the  State  Department  for  paper 
and  press  work  on  the  copies  of  an  act  of  Congress  fur- 
nished the  State  Department. 

The  facts  are  that  the  State  Department,  being  the  custo- 
dian of  the  original  laws  and  treaties,  and  charged  by  the 
statutes  with  their  promulgation  (sections  210,  3803,  3805, 
Revised  Statutes),  has  customarily  received  from  the  Pub- 
lic Printer,  under  section  5G  of  the  printing  act  of  1895  (28 
Stat.,  001,  G09)  covering  the  printing  and  distribution  of 
public  and  private  laws,  500  copies  of  all  laws,  for  which 
no  charge  has  heretofore  been  made  against  the  allotment 
of  the  State  Department.  But  recently  the  Public  Printer 
has  construed  the  resolution  of  March  30, 190C,  as  requiring 
him  to  charge  against  the  allotment  for  printing  and  bind- 
ing for  the  State  Department  the  cost  of  the  500  copies  of 
the  laws  distributed  to  that  Department  under  the  act  of 
1895,  nnd  he  has  announced  his  intention  of  continuing  to 
make  this  charge  in  accordance  with  his  construction  of 
the  law. 

The  resolution  of  1906  (34  Stat,  825)  provides: 

"  That  hereafter,  in  the  printing  and  binding  of  docu- 
ments or  reports  emanating  from  the  Executive  Depart- 
ments, bureaus,  and  independent  offices  of  the  Government, 
the  cost  of  which  is  now  charged  to  the  allotment  for  print- 
ing and  binding  for  Congress,   or  to  appropriations  or 
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allotments  of  appropriations  other  than  those  made  to  the 
Executive  Departments,  bureaus,  or  independent  offices  of 
the  Government,  the  cost  of  illustrations,  composition, 
stereotyping,  and  other  work  involved  in  the  actual  prepa-' 
ration  for  printing,  apart  from  the  creation  of  manu- 
script, shall  be  charged  to  the  appropriation  or  allotment 
of  appropriation  for  the  printing  and  binding  of  the  De- 
partment, bureau,  or  independent  office  of  the  Government 
in  which  such  documents  or  reports  originate ;  the  balance 
of  cost  shall  be  charged  to  the  allotment  for  printing  and 
binding  for  Congress,  and  to  the  appropriation  or  allot- 
ment of  appropriation  of  the  Executive  Department,  bu- 
reau, or  independent  office  of  the  Government,  in  propor- 
tion to  the  number  delivered  to  each.     ♦     ♦     ♦  " 

It  seems  to  me  patent  upon  the  face  of  the  resolution 
that  it  does  not  refer  at  all  to  the  laws  defined  and  pro- 
vided for  by  section  56  of  the  printing  act  of  1895,  but  only 
to  executive  documents  or  reports.  Indeed,  it  seems  that 
the  phrase  "  documents  or  reports  "  would  not  embrace  the 
printed  laws.  For  example,  section  54  of  the  act  of  1895 
provides  for  the  printing  and  distribution  of  House  and 
Senate  "  documents  and  reports ;  "  section  55  for  "  bills 
and  resolutions  "  of  the  Senate  and  House ;  section  56  for 
"  laws  and  treaties."  A  paragraph  of  section  73  (28  Stat., 
G12,  613)  refers  to  "documents,  bills,  and  resolutions," 
diflFerentiating  them. 

But  it  is  not  necessary  for  me  to  pass  upon  this  point 
and  determine  whether  the  word  "  document "  in  the  act 
of  1895  is  used  specifically,  referring  only  to  the  so-called 
legislative  and  executive  documents,  or  generically  like  the 
word  "  publication  "  so  as  to  include  a  bill  or  act;  for  how- 
ever that  may  be,  the  resolution  of  1906  is  certainly  re- 
stricted to  executive  documents  and  reports.  Conse- 
quently, even  if  "  document  or  report "  includes  the  "  laws  " 
of  section  56  of  the  act  of  1805,  the  cost  of  tlie  printing  of 
the  same  would  be  chargeable  under  paragraph  7  of  the 
act  of  March  1,  1907  (34  Stat.,  1012,  1013),  which  provides 
that— 

"  The  cost  of  the  printing  of  any  document  or  report 
hereafter  printed  by  order  of  Congress  which  can  not 
under  the  provisions  of  Public  Resolution  Numbered  Thir- 
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teen,  Fifty-ninth  Congress,  first  session,  approved  March 
thirtieth,  nineteen  hundred  and  six,  be  properly  charged 
to  any  other  appropriation  or  allotment  of  appropriation 
already  made,  it  shall,  upon  the  order  of  the  Joint  Com- 
mittee on  Printing,  be  charged  to  the  allotment  of  appro- 
priation for  printing  and  binding  for  Congress," 

I  may  add  that  the  language  of  this  paragraph,  "  the 
cost  of  the  printing  of  any  document  or  report  hereafter 
printed  by  order  of  Congress,"  implies  very  persuasively, 
read  in  connection  with  section  56  of  the  act  of  1895,  that  the 
language  does  not  refer  to  statutes,  resolutions,  and  treaties. 

If  this  act  of  1907  does  not,  however,  give  authority  for 
charging  the  cost  of  printing  the  laws  to  the  Congressional 
allotment,  because  document  or  report  does  not  include 
law8^  I  am  not  called  upon  to  point  out  the  appropriation 
act  or  other  statute  (if  any  exists)  which  is  the  affirmative 
authority  for  charging  the  cost  of  printing  the  laws  in 
question  to  the  Congressional  allotment  or  any  other,  but 
I  am  very  clear  in  my  conclusion  that  the  charge  is  improp- 
erly and  illegally  made  against  the  State  Department  un- 
der the  resolution  of  1906.  This  is  not  only  the  proper 
legal  conclusion,  in  my  opinion,  upon  scrutiny  of  the  law 
itself,  but  it  accords  with  the  reason  and  justice  of  the  case, 
since  the  State  Department  is  merely  the  source  of  supply 
to  Government  officers  and  others  for  the  slip  laws  and 
treaties,  and  is  charged  with  the  certification  thereof  when 
necessary,  and  receives  the  500  copies  prescribed  by  the 
law  for  that  purpose  and  not  especially  for  its  own  use. 

Respect  full  V, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  State. 


INTERNAL  REVENUE  OFFICERS— DITTY  AS  TO  TESTIFYING 
IN   CASES   OF   FRAUD   UPON   THE  REVENUES. 

The  Commissioner  of  Internal  Revenne  has  no  authority  to  define 
and  limit  the  official  duties  of  deputy  collectors  and  internal- 
revenue  agents  by  providing  that,  while  it  shall  be  a  part  of  their 
official  duties  to  appear  before  United  States  commissioners  and 
Federal  grand  juries  in  cases  involving  frauds  against  the  reve- 
nue laws,  up  to  the  time  when  the  parties  charged  are  bound  over 
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to  or  held  by  a  grand  Jury,  after  a  prima  facie  case  has  been  made 
out  and  the  accused  has  been  so  bound  over  or  held,  such  attend- 
ance shall  not  be  a  part  of  their  official  duties,  and  they  should 
respond,  in  such  cases,  as  a  rule,  only  to  a  regular  subpoena  and 
attend  "  simply  as  a  witness." 

The  Secretary  of  the  Treasury  would  not  be  authorized  to  approve 
of  such  a  definition  and  limitation  of  the  duties  of  deputy  col- 
lectors and  internal-revenue  agents,  for  the  reason  that  section 
3163,  Revised  Statutes,  makes  it  the  duty  of  all  such  officers  to 
aid  in  the  prevention,  detection,  and  punishment  of  any  frauds  in 
relation  to  the  collection  of  internal-revenue  taxes,  and  these 
duties  are  not  finished  when  a  "  prima  facie  case  has  been  made  " 
against  the  ofi'ender. 

There  is  no  sound  distinction  between  such  officers  testifying  to 
facts  within  their  knowledge  before  a  United  States  commissioner 
or  a  Federal  grand  Jury,  for  the  purpose  of  having  the  accused 
bound  over  to  court  or  indicted,  and  their  afterwards  testifying 
upon  the  trial  in  the  court. 

Section  321,  Revised  Statutes,  while  relating  generally  to  **  matters 
pertaining  to  the  assessment  and  collection  of  internal  revenue,'* 
does  not  authorize  a  limitation  of  the  duties  of  internal- revenue 
officers  and  agents  in  special  matters  otherwise  provided  by  law. 

Department  of  Justice, 

March  10, 1908. 
Sir:  In  a  recent  letter  you  state: 

"  The  Comptroller  of  the  Treasury  has  decided  that  a 
deputy  collector  or  other  internal-revenue  officer,  attending 
before  a  court  or  grand  jury  in  the  performance  of  his  duty 
.    to  aid  in  the  punishment  of  violations  of  the  internal-reve- 
nue laws,  whether  attending  there  upon  the  order  of  his 
'    superior  officer,  or  upon  tlie  request  of  the  United  States 
♦    attorney,  or  in  response  to  a  subpoena  of  the  court,  is  to  be 
paid  his  usual  compensation  and  actual  necessary  expenses 
or  allowance  in  lieu  thereof  from  internal-revenue  appro- 
priations and  not  from  the  judiciary  fund;  but  that  when 
such  officer  attends  before  the  court  or  grand  jury  '  simply 
as  a  witness,'  and  not  in  the  ordinary  discharge  of  his  du- 
ties to  secure  the  punishment  of  frauds,  he  is  to  be  paid  as 
a  witness  from  the  judiciary  fund. 

"  The  Commissioner  of  Internal  Kevenue  claims  the  right 
to  decide  when  the  officer  attends  before  the  court  or  grand 
jury  merely  in  the  performance  of  his  official  duty  to  se- 
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cure  the  punishment  of  offenders  and  when  he  appears  there 
*  simply  as  a  witness '  and  not  in  the  performance  of  his 
official  duty;  and,  hence,  to  substantially  decide  out  of 
which  appropriation  the  officer  is  to  be  paid." 

You  thereupon  request  an  expression  of  my  opinion  "  as 
to  whether  this  claim  of  the  Commissioner  of  Internal 
Revenue  is  well  founded,  and  whether  his  decision  in  the 
])remises  is  conclusive  upon  the  Comptroller." 

You  also  transmit  with  your  letter  the  papers  in  a  case 
actually  pending  in  your  Department,  in  which  this 
question  has  arisen,  from  which  it  appears  that  while  the 
above-mentioned  decision  of  the  Comptroller  of  the  Treas- 
ury was  on  June  6, 1907,  promulgated  by  the  Commissioner 
of  Internal  Revenue,  with  your  approval,  as  Treasury 
Circular  No.  700,  and  while  the  authority  of  the  Comp- 
troller to  render  this  decision  is  not  questioned,  the  Com- 
missioner of  Internal  Revenue  now  desires,  if  thereto 
authorized,  and  subject  to  your  approval,  to  define  and 
limit  the  official  duties  of  deputy  collectors  and  internal- 
revenue  agents  by  providing  that,  while  it  shall  be  a  part 
of  their  official  duties  to  appear  before  United  States  com- 
missioners and  Federal  grand  juries  in  cases  involving 
frauds  against  the  revenue  laws,  up  to  the  time  when  the 
parties  so  charged  are  held  or  bound  over  by  the  United 
States  Commissioner  or  the  grand  jury,  on  the  other  hand, 
if  their  evidence  is  needed  or  desired  after  a  prima  facie 
case  has  been  made  out  and  the  accused  has  been  held  or 
bound  over,  such  attendance  will  not  be  required  in  the 
discharge  of  their  official  duties,  and  they  should,  in  such 
case,  respond,  as  a  rule  only  to  a  regular  subpoena,  and 
would  attend  "  simply  as  witnesses." 

If  your  letter  is  to  be  literally  construed  as  merely  re- 
questing an  expression  of  my  opinion  on  the  question  sub- 
mitted, at  the  request  of  the  Commissioner  of  Internal 
Revenue,  and  for  the  guidance,  not  of  yourself  but  of  the 
Commissioner,  I  would  be  constrained  to  decline  to  ex- 
press an  opinion  thereon,  since,  under  the  well-settled 
precedents  of  this  Department,  I  am  not  authorized  to  give 
an  official  opinion  at  the  request  of  the  head  of  an  Execu- 
tive Department  except  for  his  own  guidance,  in  a  matter 
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calling  for  action  on  his  part,  and  am  not  authorized  to 
give  such  opinion,  even  at  the  request  of  the  head  of  an 
Executive  Department,  for  the  guidance  of  an  officer  of 
such  department  in  a  matter  which  can  not  or  has  not  come 
before  the  head  of  the  Department.  (11  Op.  4;  20  Op. 
251,  279,  608;  21.  Op.  174.) 

However,  as  your  letter,  when  construed  in  the  light  of 
its  inclosures,  may,  as  I  understand  it,  be  regarded  as  a 
request  for  the  expression  of  my  opinion  upon  the  question 
whether  you  would  be  authorized  to  approve  the  action 
which  the  Commissioner  of  Internal  Revenue  desires  to 
take,  I  have  treated  it  in  this  light.  So  treated,  I  have  the 
honor  to  advise  that,  after  careful  consideration,  I  am  of 
the  opinion  that  you  would  not  be  authorized  to  approve 
the  definition  and  limitation  of  the  official  duties  of  deputy 
and  internal  revenue  agents  in  the  manner  proposed. 

It  is  true  that  section  321  of  the  Revised  Statutes  pro- 
vides that — 

"  The  Commissioner  of  Internal  Revenue,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  shall  have  general 
superintendence  of  the  assessment  and  collection  of  all 
duties  and  taxes  now  or  hereafter  imposed  by  any  law  pro- 
viding internal  revenue;  and  shall  prepare  and  distribute 
all  the  instructions,  regulations,  directions,  forms,  blanks, 
stamps,  and  other  matters  pertaining  to  the  assessment  and 
collection  of  internal  revenue." 

This  provision,  however,  while  relating  generally  to 
"  matters  pertaining  to  the  assessment  and  collection  of 
internal  revenue,"  does  not  authorize,  in  my  opinion,  a 
limitation  of  the  duties  of  internal-revenue  officers  and 
agents  in  specific  matters  otherwise  provided  by  law. 

Section  3163  of  the  Revised  Statutes  as  amended  by  the 
act  of  March  1,  1879  (20  Stat,  327,  328),  provides,  how- 
ever, that — 

"  Every  collector  within  his  collection  district  and  every 
internal- revenue  agent  shall  see  that  all  laws  and  regula- 
tions relating  to  the  collection  of  internal  taxes  are  faith- 
fully executed  and  complied  with,  and  shall  aid  in  the 
prevention,  detection,  and  punishment  of  any  frauds  in 
relation  thereto." 
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It  is  said  by  the  Comptroller  of  the  Treasury  in  a  memo- 
randum contained  in  the  papers  which  you  have  transmit- 
ted that  "  the  duty  of  any  officer  who  is  required  by  law 
to  aid  in  the  prevention,  detection,  and  punishment  of 
frauds,  etc.,  is  not  finished  when  a  '  prima  facie  case  has 
been  made '     *     *     *." 

I  concur  in  this  statement. 
■  In  respect  to  the  duty  which  the  statute  imposes  upon 
revenue  officers  and  agents  of  aiding  in  the  punishment  of 
frauds  upon  the  revenue,  I  can  see  no  sound  distinction 
between  testifying  to  facts  within  their  knowledge  before 
a  United  States  commissioner  or  Federal  grand  jury,  for 
the  purpose  of  having  the  accused  bound  over  to  court  or 
indicted,  and  that  of  thereafter  testifying  upon  the  trial 
in  the  court.  There  is  nothing  in  the  statute  which  limits 
their  duty  of  aiding  to  secure  the  punishment  of  offenders 
to  the  assistance  of  the  prosecuting  officers  in  making  out 
a  prima  facie  case  against  the  offenders,  and  in  fact  such 
assistance  would  probably  in  most  cases  be  ineffectively 
rendered  and  their  duties  in  the  punishment  of  offenders 
left  incomplete,  and  often  rendered  entirely  fruitless,  unless 
followed  by  the  giving  of  testimony  upon  the  trial  of  the 
case,  where  alone  the  punishment  of  offenders  can  be 
secured. 

I  am  therefore  of  the  opinion  that  the  proposed  defini- 
tion and  limitation  of  the  duty  of  deputy  collectors  and 
internal-revenue  agents  would  be  in  violation  of  the  pro- 
vii^ions  of  section  3163  of  the  Revised  Statutes. 

I  have  noted  the  statement  made  by  the  Commissioner 
as  to  the  hardship  which  would  result  to  the  Bureau  of 
Internal  Revenue  by  reason  of  the  fact  that  the  exi)enses 
of  deputy  collectors  and  other  internal-revenue  agents  in 
attending  courts  as  witnesses  have  been  heretofore  cus- 
tomarily paid  by  the  United  States  marshals  out  of  the 
judiciary  fund  and  that  no  estimate  was  made  in  the  ap- 
propriations for  the  fiscal  year  1908  for  the  amount  neces- 
sary to  pay  these  fees,  under  the  Comptroller's  decision; 
also  his  suggestion  that,  as  many  prosecutions  for  viola- 
tion of  the  internal-revenue  laws  have  been  heretofore 
compromised  on  the  payment  of  a  specific  penalty  and  all 
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costs,  the  expenses  of  the  internal-revenue  officers  who 
attended  upon  the  courts  can  not  under  the  Comptroller's 
decision  be  taxed  as  costs  of  the  court  and  are  hence  a  loss 
to  the  Government,  whereas  they  should  have  been  paid 
by  the  defendants. 

Clearly,   however,  neither   of  these   considerations  can 
affect  the  single  question  of  law  which  is  now  involved. 

However,  without  passing  upon  the  question  whether 
witness  fees  of  revenue  agents  attending  as  witnesses  under 
subpoena  can  not  still  be  taxed  as  costs  against  a  losing 
defendant,  even  although  such  costs,  if  the  Government 
were  unsuccessful,  would  be  paid  out  of  the  internal-reve- 
nue appropriations  rather  than  out  of  the  judiciary  fund, 
I  may  add  that  this  difficulty  may  be  obviated  in  the  future 
by  bearing  the  Comptroller's  decision  in  mind  and  fixing 
in  future  compromises  an  amount  sufficient  to  reimburse  all 
expenses  of  this  character  which  may  have  been  incurred 
by  the  Government.  « 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 


CIVIL  SERVICE  COMMISSION— APPROVAL  OF  PROMOTIONS. 

There  is  nothing  in  the  civil-service  act  of  January  16,  1883  (22 
Stat.,  403),  nor  in  section  4  of  the  act  of  August  5,  1882  (22  Stat, 
255),  which  prohibits  the  Civil  Service  Commission  from  approv- 
ing a  promotion,  otherwise  unobjectionable,  where  it  is  informed 
that  the  appointing  officer  expects  or  Intends  to  assign  to  the  ap- 
pointee duties  not  Included  within  the  designation  given  to  his 
position  in  the  specific  appropriation  providing  for  his  compensa- 
tion. 

Neither  is  there  anything  in  either  of  those  acts  preventing  the  cer- 
tification by  the  Commission  of  eligibles  for  a  vacancy  from  regis- 
ters not  designating  functions  of  the  nature  suggested  by  the 
title  of  the  position  given  in  the  specific  appropriation  providing 
for  the  compensation  of  the  emi)loyee. 

The  purpose  of  section  4  of  the  act  of  August  5,  1882,  was  to  pre-  • 
vent  the  expenditure  of  public  money  in  the  employment  of  sub- 
ordinate i)ersons  at  the  seat  of  Covernment  out  of  appropriations 
made  for  general  puri)oses,  so  as  to  insure  the  efficient  control 
by  the  Congress  not  only  over  the  amounts  of  money  expended. 
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but  also  over  the  number  and  character  of  subordinate  officers 
and  employees  In  the  service  of  the  United  States  employed  at  the 
seat  of  Government. 
The  act  of  August  5,  1882,  in  no  wise  limits  the  discretion  of  the 
heads  of  the  several  Executive  Departments  as  to  the  character  of 
the  work  which  shall  be  required  of  their  several  employees,  but 
Is  intended  to  prevent  the  employment  of  8ul>ordinate  officers  or 
employees  at  the  seat  of  Government  without  specific  appropria- 
tions for  their  iiayment. 

Department  of  Justice, 

March  17,  1908. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  February  21  last,  transmitting  a  communica- 
tion from  the  Civil  Service  Commission,  in  which  my 
opinion  is  asked  upon  the  legal  propriety  of  the  Com- 
mission's certification  of  certain  employees  under  the 
circumstances  set  forth  in  its  communication.  I  under- 
stand that  it  is  not  desired  that  I  express  any  opinion  as 
to  the  propriety  of  such  certification  under  the  civil-service 
rules,  but  that  the  questions  of  law  as  to  which  my  opinion 
is  asked  are  whether  such  certification  is  prohibited,  either 
by  the  terms  of  the  civil-service  law,  or  by  those  of  the  act 
approved  August  5,  1882  (22  Stat,  219,  255).  The  cer- 
tifications in  question  were  requested  under  the  following 
circumstances : 

On  April  11, 1906,  Richard  Lee  was  appointed  messenger 
boy  under  the  War  Department  at  $360  per  annum.  On 
September  25  following  he  was  promoted  to  watchman 
at  $540  per  annum,  the  minimum  age  limit  fixed  by  the 
rules  for  such  positions  being  waived  by  the  Commission. 
On  September  7,  1907,  he  was  promoted  from  watchman 
at  $540  to  elevator  conductor  at  $600  per  annum.  It 
appears  from  the  statement  of  the  Commission  that  there 
is  a  specific  appropriation  for  an  elevator  conductor  at  this 
compensation,  but,  in  the  opinion  of  the  War  Department, 
there  is  no  necessity  for  Lee's  services  in  connection  with 
the  running  of  any  elevator,  and  that  the  purpose  of  the 
War  Department,  as  stated  in  an  official  communication 
to  the  Commission,  is  to  have  Lee  continue  to  discharge 
the  same  duties  which  have  been  assigned  to  him  from 
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the  time  of  his  original  appointment  as  messenger  boy. 
The  Commission  doubts  its  authority  to  approve  this 
promotion. 

In  the  second  case,  the  Commission,  at  the  request  of 
the  Treasury  Department,  certified  eligibles  from  its  regis- 
ter of  stenographers  and  typewriters  to  fill  a  vacancy  in 
the  position  of  assistant  messenger.  Upon  inquiry  from 
the  Commission  as  to  why  this  requisition  was  made,  the 
Treasury  Department  explained  that  an  assistant  mes- 
senger had  much  time  when  he  was  not  actively  employed 
as  a  messenger,  and,  during  this  time,  he  could  be  em- 
ployed as  a  stenographer  and  typewriter  when  otherwise  he 
would  simply  be  sitting  idle.  A  further  reason  appears 
to  have  been  given  for  the  request,  which  seems  to  me 
irrelevant  to  the  legality  of  the  Commission's  action.  In 
this  case,  as  in  the  other,  I  understand  that  there  was  a 
special  appropriation  for  the  compensation  of  an  assistant 
messenger. 

The  third  case  mentioned  by  the  Commission  relates  to 
a  requisition  from  this  Department  that  two  positions  for 
which  there  are  special  appropriations  as  skilled  laborers 
should  be  fillfed,  one  from  the  messenger  register  and  the 
other  from  the  messenger-boy  register.  It  is  proper  for 
me  to  state  in  this  connection  that  the  Commission  appears 
to  have  been  under  some  slight  misapprehension  as  to  the 
facts,  but,  for  the  purpose  of  answering  the  questions  of 
law  submitted  to  me,  I  do  not  deem  it  material  to  correct 
this  error. 

It  is  apparent  from  the  foregoing  statements  that  the 
Commission  wishes  to  be  informed — 

First.  AVhether  it  is  authorized  to  approve  a  promotion, 
otherwise  unobjectionable,  if  it  is  informed  that  the  ap- 
pointing officer  expects  or  intends  to  assign  to  the  ap- 
pointee duties  not  included  within  the  designation  given 
to  his  position  in  the  specific  appropriation  providing  for 
his  compensation. 

Second.  A\liether  the  Commission  is  authorized  to  cer- 
tify eligibles  for  a  vacancy  from  registers  not  designating 
functions  of  the  nature  suggested  by  the  title  of  the  posi- 


The  President.  526 

tion  given  in  a  specific  appropriation  providing  for  the 
compensation  of  the  employee. 

It  will  be  observed,  of  course,  that  these  questions 
assume  that,  in  so  far  as  the  Commission  may  have  a  dis- 
cretion in  the  premises,  it  will  approve  the  promotion  or 
make  the  certification  desired;  the  inquiry  being  not 
whether  it  is  bound  to  do  this,  but  whether  it  is  permitted 
to  do  this  under  the  circumstances. 

I  find  nothing  in  the  civil-service  law  which  prohibits 
this  action.  By  section  6  provision  is  made  for  the  clas- 
sification of  "  clerks,  agents,  or  persons  employed,"  and 
for  subsequently  including  "  subordinate  places,  clerks,  and 
officers  in  the  public  service  "  within  such  classification  as 
from  time  to  time  revised ;  and  section  7  provides  "  that 
after  the  expiration  of  six  months  from  the  passage  of 
this  act  no  officer  or  clerk  shall  be  appointed,  and  no  per- 
son shall  be  employed  to  enter  or  be  promoted  in  either  of 
the  said  classes  now  existing,  or  that  may  be  arranged 
hereunder  pursuant  to  said  rules,  until  he  has  passed  an 
examination,  or  is  shown  to  be  specially  exempted  from 
such  examination  in  conformity  herewith."  It  is  likewise 
provided  by  section  2  "  that  pll  the  offices,  places,  and 
employments  so  arranged  or  to  be  arranged  in  classes  shall 
be  filled  by  selections  according  to  grade  from  among 
those  graded  highest  as  the  results  of  such  competitive 
examinations." 

These  are  all  the  provisions  of  the  civil-service  law  which 
have  any  bearing  upon  the  questions  under  consideration, 
and  it  seems  quite  clear  that  they  contain  no  prohibition, 
either  express  or  arising  from  reasonable  implication, 
against  compliance  by  the  Commission  with  any  one  of 
the  several  requests  mentioned  in  the  statement  of  facts. 

The  only  other  statute  which  is  supposed  to  have  any 
l)earing  upon  the  question  is  section  4  of  the  act  approved 
August  5,  1882  (22  Statt,  255),  making  appropriations  for 
the  legislative,  executive,  and  judicial  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ended  June  30,  1883,  and  for 
other  purposes.     This  section  is  as  follows : 

"  Sec.  4.  That  no  civil  officer,  clerk,  draughtsman,  copy- 
ist, messenger,  assistant  messenger,  mechanic,  watchman, 
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laborer,  or  other  employee  shall  after  the  first  day  of  Octo- 
ber next  be  employed  in  any  of  the  Executive  Departments, 
or  subordinate  bureaus  or  offices  thereof  at  the  seat  of 
government,  except  only  at  such  rates  and  in  such  numbers, 
respectively,  as  may  be  specifically  appropriated  for  by 
Ccmgress  for  such  clerical  and  other  personal  services  for 
each  fiscal  year;  and  no  civil  officer,  clerk,  draughtsman, 
copyist,  messenger,  assistant  messenger,  mechanic,  watch- 
man, laborer,  or  other  employee  shall  hereafter  be  em- 
ployed  at  the  seat  of  government  in  any  Executive  Depart- 
ment or  subordinate  bureau  or  office  thereof  or  be  paid 
from  any  appropriation  made  for  contingent  expenses,  or 
for  any  specific  or  general  purpose,  unless  such  employment 
is  authorized  and  payment  therefor  specifically  provided  in 
the  law  granting  the  appropriation,  and  then  only  for  serv- 
ices actually  rendered  in  connection  with  and  for  the  pur- 
poses of  the  appropriation  from  which  payment  is  made, 
and  at  the  rate  of  compensation  usual  and  proper  for  such 
services,  and  after  the  first  day  of  October  next  section  one 
hundred  and  seventy-two  of  the  Revised  Statutes,  and  all 
other  laws  and  parts  of  laws  inconsistent  with  the  provi- 
sions of  this  act,  and  all  laws  and  parts  of  laws  authorizing 
the  employment  of  officers,  clerks,  draughtsmen,  copyists, 
messengers,  assistant  messengers,  mechanics,  watchmen,  la- 
borers, or  other  employees  at  a  different  rate  of  pay  or  in 
excess  of  the  numbers  authorized  by  appropriations  made 
by  Congress,  be,  and  they  are  hereby,  repealed ;  and  there- 
after all  details  of.  civil  officers,  clerks,  or  other  subordinate 
employees  from  places  outside  of  the  District  of  Columbia 
for  duty  within  the  District  of  Columbia,  except  temporary 
details  for  duty  connected  with  their  respective  offices,  be, 
and  are  hereby,  prohibited;  and  thereafter  all  moneys  ac- 
cruing from  lapsed  salaries,  or  from  unused  appropriations 
for  salaries,  shall  l>e  covered  into  the  Treasury;  *  *  * 
and  nothing  herein  shall  be  construed  to  repeal  or  modify 
section  one  hundred  and  sixty-six  of  the  Revised  Statutes 
of  tlie  United  States/' 

It  seems  evident  that  the  purpose  of  this  provision  was 
to  prevent  the  expenditure  of  public  money  in  the  employ- 
ment of  subordinate  persons  at  the  seat  of  government  out 
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of  appropriations  made  for  general  purposes,  so  as  to 
insure  the  efficient  control  by  the  Congress  not  only  over 
the  amounts  of  money  expended,  but  also  over  the  number 
and  character  of  subordinate  officers  and  employees  in  the 
service  of  the  United  States,  and  employed  at  the  seat  of 
Government.  This  is  the  construction  placed  upon  the 
act  by  the  Court  of  Claims  in  the  case  of  Plummer  v. 
United  States  (24  Ct.  Cls.,  517,  520),  in  which  the  court 
says: 

"  The  purpose  of  Congress  in  these  provisions  can  not 
be  mistaken.  It  is  to  deprive  officers  of  the  Government 
of  all  authority  to  employ  in  any  of  the  Executive  De- 
partments at  the  seat  of  government^  or  in  the  subordinate 
bureaus  or  offices  thereof,  civil  officers,  clerks,  draughtsmen, 
copyists,  messengers,  assistant  messengers,  mechanics, 
watchmen,  laborers,  or  other  employees^  except  such  as 
n)ay  be  specifically  appropriated  for  by  Congress." 

In  conformity  with  this  decision,  it  is  held  in  the  opin- 
ion of  the  Comptroller,  cited  by  the  Civil  Service  Commis- 
sion in  its  statement  (10  Comp.  Dec,  3)  that  the  Congress, 
having  made  a  specific  appropriation  for  one  confidential 
clerk  to  the  Secretary  of  the  Navy,  the  employment  of  a 
second  confidential  clerk  to  be  paid  for  out  of  the  appro- 
priation "  Increase  of  the  Navy,"  was  forbidden  by  this 
i-tatute.  It  will  be  observed,  however,  that  in  none  of  the 
four  cases  mentioned  by  the  Commission  is  there  any 
statement  or  suggestion  of  a  purpose  on  the  part  of  the 
head  of  a  Department  to  employ  any  officers  or  employees 
at  rates  or  in  numbers  not  specifically  provided  for  by  the 
Congress,  or  to  pay  any  officers  or  employees  whose  em- 
ployment is  not  authorized  and  payment  for  whose  serv- 
ices is  not  specifically  provided  for  in  a  law  granting  an 
appropriation,  or  to  pay  any  officer  or  employee  except 
for  services  actually  rendered  in  connection  with,  and  for 
the  purposes  of,  the  appropriation  from  which  payment  is 
made,  and  at  the  rate  of  compensation  usual  and  proper 
for  such  services.  AMiat  would  be  the  rights  or  duties  of 
the  Civil  Service  Commission  if  a  request  for  a  certifica- 
tion of  eligibles,  or  the  approval  of  a  promotion,  were 
coupled   with   a   statement   that  the   officer   or  employee 
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would  be  employed  and  paid  in  contravention  of  this  stat- 
ute, it  is  not  necessary  for  me  to  discuss,  since  it  is  quite 
clear  that  no  such  intention  is  avowed  by  any  one  of  the 
three  heads  of  Department  making  the  requests  set  forth 
b)'^  the  Commission.  In  the  first  two  of  the  requests  men- 
tioned, the  statement  is  made  that  it  is  intended  to  utilize 
the  employees,  the  one  during  the  whole,  and  the  other  dur- 
ing a  part,  of  his  time  in  the  discharge  of  duties  differing 
from  those  immediately  suggested  by  the  names  of  the 
places  appropriated  for  by  the  Congress ;  but  I  find  no  pro- 
hibition of  such  employment  in  the  act  of  1882,  above 
quoted.  If  an  elevator  were  out  of  repair  for  some  days 
or  weeks,  there  is  surely  nothing  in  this  statute  to  prohibit 
the  head  of  the  Department  from  using  the  elevator  con- 
ductor as  a  messenger,  and,  if  he  finds  it  unnecessary  or 
undesirable  to  use  the  elevator  at  all,  but  needs  the  services 
of  the  employee  for  other  legitimate  purposes  of  the  ap- 
propriation from  which  the  payment  is  made,  there  is 
nothing  in  the  statute  quoted  which  prevents  him  from 
doing  this.  It  is  yet  more  evident  that  when,  as  in  the 
second  case,  the  services  of  an  employee  described  as  a 
messenger  are  needed,  as  such  services  naturally  would 
be,  only  intermittently,  the  head  of  the  Department  h  not 
obliged  to  let  him  pass  the  remainder  of  the  time  for  which 
the  Government  pays  him,  in  idleness,  and  is  justified  in 
employing  him  for  other  legitimate  purposes  of  the  appro- 
j)riation  from  which  he  is  paid.  Indeed,  since  by  several 
statutes  {'22  Stat.,  563;  27  Stat.,  715;  30  Stat.,  3lb)  it  hrs 
been  made  the  duty  of  heads  of  Departments  "  to  require 
of  all  clerks  and  other  employees,  of  whatever  grade  or 
class,  in  their  respective  Departments,  not  less  than  seven 
hours  of  labor  each  day,"  it  seems  clear  that  the  spirit,  if 
not  the  letter  of  the  law  obliges  the  heads  of  Departments 
to  prevent,  so  far  as  may  be  in  their  power,  their  subordi- 
nates from  passing  any  of  the  time  for  which  they  are  paid 
by  the  Government  in  idleness.  In  the  cases  of  the  two 
skilled  laborers,  certifications  for  which  are  said  to  have 
been  requested  from  the  eligibles  on  the  register  of*  mes- 
sengers and  messenger  boys,  respectively,  in  addition  to 
what  has  been  said  in  regard  to  the  other  cases,  it  should 
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be  further  noted  that  the  terms  "  skilled  laborer,"  "  mes- 
senger," and  "  messenger  boy  "  are  not  sufficiently  differ- 
entiated to  render  the  description  of  the  same  employee  by 
one  or  the  other  title  necessarily  inappropriate. 

I  construe  the  act  of  1882  as  in  no  wise  limiting  the  dis- 
cretion of  the  heads  of  the  several  Executive  Departments 
as  to  the  character  of  work  which  shall  be  required  of  their 
several  employees,  but  only  as  intended  to  prevent  the  em- 
ployment of  subordinate  officers  or  employees  at  the  seat  of 
(ifovernment  without  specific  appropriations  for  their  pay- 
ment, and  I  am  strengthened  in  this  construction  by  the 
concluding  words  of  the  section  above  noted,  which  are : 

"  *  *  *  and  nothing  herein  shall  be  construed  to  re- 
peal or  modify  section  one  hundred  and  sixty-six  of  the 
Revised  Statutes  of  the  United  States." 

When  this  act  was  passed  section  166,  Revised  Statutes, 
read  as  follows: 

"  Each  head  of  a  Department  may  from  time  to  time 
alter  the  distribution  among  the  various  bureaus  and  offices 
of  his  Department,  of  the  clerks  allowed  by  law,  as  he  may 
find  it  necessary  and  proper  to  do." 

While  this  provision  did  not  then  apply  to  employees 
other  than  clerks,  nevei-theless  the  fact  .that  its  repeal  was 
expressly  negatived  tends  strongly  to  show  that  the  Con- 
gress had  no  purpose  to  prevent,  by  the  enactment  first 
referred  to,  the  heads  of  the  several  Departments  from  so 
employing  the  services  of  their  respective  subordinates  as 
to  best  advance  the  public  interests.  To  avoid  possible  mis- 
construction, it  is*  proper  that  I  should  call  attention  to  the 
subsequent  modification  of  section  166,  which,  as  amended 
by  the  act  approved  May  28,  1896  (29  Stat,  179),  now 
reads  as  follows : 

"  Each  head  of  a  Department  may  from  time  to  time 
alter  the  distribution  among  the  various  bureaus  and  offices 
of  his  Department,  of  the  clerks  and  other  employees  al- 
lowed by  law,  except  such  clerks  or  employees  as  may  be 
required  by  law  to  be  exclusively  engaged  upon  some  spe- 
cific work,  as  he  may  find  it  necessary  and  proper  to  do, 
but  all  details  hereunder  shall  be  made  by  written  order 
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of  the  head  of  the  Department,  and  in  no  case  be  for  a 
period  of  time  exceeding  one  hundred  and  twenty  days: 
Provided^  That  details  so  made  may,  on  expiration,  be  re- 
newed from  time  to  time  by  written  order  of  the  head  of 
the  Department,  in  each  particular  case,  for  periods  of  not 
exceeding  one  hundred  and  twenty  days.  All  details  here- 
tofore made  are  hereby  revoked,  but  may  be  renewed  as 
provided  herein." 

As  amended,  the  statute  extends  the  discretion  previously 
vested  in  the  head  of  each  Department  as  to  the  distri- 
bution of  clerks  among  the  various  offices  and  bureaus  of 
his  Department  to  all  other  employees,  but  regulates  the 
exercise  of  this  discretion  by  requiring  the  special  written 
order  of  the  head  of  the  Department  for  each  one  hun- 
dred and  twenty  days  at  most  of  employment  of  each 
employee  outside  of  the  bureau  or  office  to  whose  appropri- 
ation he  is  charged.  This  provision  must  be  read  in  con- 
nection with  section  3662,  Revised  Statutes,  originally 
enacted  by  the  act  approved  March  3,  1855  (10  Stat.,  670), 
which  is  as  follows: 

"  All  estimates  for  the  compensation  of  officers  author- 
ized by  law  to  be  employed  shall  be  founded  upon  the 
expressed  provisions  of  law,  and  not  upon  the  authority  of 
Executive  distribution." 

These  several  provisions  show  that  the  Congress  has  con- 
sidered the  proper  limits  of  Executive  discretion  in 
determining  the  character  of  work  to  be  assigned  to  sub- 
ordinates in  the  several  Departments,  and  has  provided 
safeguards  sufficient,  in  its  judgment,  against  possible 
abuse  of  this  discretion.  It  has  not,  however,  seen  fit  to 
require  any  services,  or  impose  any  duty,  in  connection 
with  such  safeguards,  upon  the  Civil  Service  Commission, 
and  I,  therefore,  advise  you  that  the  Civil  Service  Com- 
mission is  authorized  to  comply  with  all  of  the  several 
requests  for  the  certification  of  eligibles,  or  approval  of 
promotions,  mentioned  in  its  letter  to  you. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 
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CUSTOMS    LAW— DRAWBACK— COAL    USED    ON    AMERICAN 

VESSELS. 

Continuous  customs  custody  Is  not  essential  to  the  allowance  of 
drawback,  under  i)aragra[)]i  415  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  UK)),  on  coal  imi)orted  into  the  United  States 
and  afterwards  used  for  fuel  on  board  of  vessels  registered  under 
the  laws  of  the  United  States,  propelled  by  stenm,  and  engaged 
in    trade   with   foreign   countries. 

Sections  21)77,  2978,  and  3025,  Revised  Statutes,  relate  exclusively 
to  drawback  or  return  of  duties  on  exported  uierchandiae,  and 
have  no  application  to  the  allowance  of  drawback  on  fuel  coal 
under  paragraph  415  of  the  tarlflP  act  of  1897. 

Department  of  Justice, 

March  19, 1908. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  advising  me  that  the  Geo.  S.  Bush  &  Co.,  Incorpo- 
rated, of  Seattle,  Wash.,  has  applied  to  your  Department 
for  drawback  of  duties  paid  on  certain  coal  which  was  with- 
drawn from  customs  custody  after  the  collection  of  duties 
thereon  in  the  district  of  Great  Falls,  Mont.,  and  shipped 
to  Seattle  for  use  as  fuel  on  board  the  steamship  Minnesota, 
and  requesting  an  expression  of  my  opinion  as  to  whether 
this  drawback  should  be  allowed. 

You  say  in  your  letter : 

"  Paragraph  415  of  the  tariff  act  of  1897  provides  that  on 
all  coal  imported  into  the  United  States,  which  is  after- 
wards used  for  fuel  on  board  vessels  propelled  by  steam 
and  engaged  in  trade  with  foreign  countries,  or  in  trade 
between  the  Atlantic  and  Pacific  ports  of  the  United  States, 
and  which  are  registered  under  the  laws  of  the  United 
States,  a  drawback  shall  be  allowed  equal  to  the  duty  im- 
posed by  law  upon  such  coal,  and  shall  be  paid  under  such 
regulations  as  the  Secretary  of  the  Treasury  shall  pre- 
scribe. 

"  Drawback  is  allowed  on  merchandise  withdrawn  for 
exportation  under  section  21)77  of  the  Revised  Statutes,  only 
when  the  custody  of  the  Government  has  been  uninter- 
rupted. Section  3025,  Revised  Statutes,  provides  that  no 
return  of  the  duties  shall  be  allowed  on  the  export  of  any 
merchandise  after  it  has  been  removed  from  the  custody 
and  control  of  the  Government,  except  in  certain  cases  not 
aflfecting  the  one  under  consideration. 
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"The  question  is  presented  in  this  case,  whether  con- 
tinuous customs  custody  is  necessary  for  the  payment  of 
drawback  on  coal  used  on  board  vessels  under  said  para- 
graph 415 — ^that  is,  whether  coal  like  other  merchandise 
exported  in  the  condition  in  which  imported  must  have  re- 
mained continuously  in  customs  custody  from  the  time 
imported  to  the  time  of  shipment  out  of  the  United  States." 

I  have  given  tliis  question  careful  consideration  in  the 
light  of  the  various  statutory  provisions  cited  by  you  and 
the  information  contained  in  your  subsequent  letter  as  to 
the  practical  construction  which  has  been  given  to  this 
paragraph  by  the  collectors  of  customs  at  the  several  ports. 

Paragraph  415  of  the  tariflf  act  of  1897  (30  Stat,  151, 
190)  provides: 

"That  on  all  coal  imported  into  the  United  States, 
which  is  afterwards  used  for  fuel  on  board  vessels  propelled 
by  steam  and  engaged  in  trade  with  foreign  countries,  or 
in  trade  between  the  Atlantic  and  Pacific  ports  of  the 
United  States,  and  which  are  registered  under  the  laws  of 
the  United  States,  a  drawback  shall  be  allowed  equal  to  the 
duty  imposed  by  law  upon  such  coal,  and  shall  be  paid 
under  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe     *     *     *." 

A  similar  provision  for  a  drawback  of  75  cents  per  ton 
on  bituminous  coal  used  for  fuel  on  board  steam  vessels 
was  contained  in  the  tariff  act  of  March  3,  1883  (22  Stat., 
488,  511),  but  was  entirely  omitted  from  the  tariff  acts  of 
October  1,  1890  (26  Stat.,  567),  and  August  27,  1894  (28 
Stat.,  509). 

The  regulations  for  "  drawback  on  coal  used  for  fuel  on 
board  steam  vessels  "  which  were  prescribed  by  the  Sec- 
retary of  the  Treasury  under  the  provisions  of  paragraph 
415  of  the  act  of  1897  are  contained  in  articles  1206  to  1209, 
inclusive,  of  the  Customs  Regulations  of  1899.  They  are 
similar  to  the  regulations  formerly  prescribed  under  the 
tariff  act  of  1883,  which  were  contained  in  articles  951  to 
957,  inclusive,  of  the  Customs  Regulations  of  1884.  While 
under  both  of  these  regulations  it  is  expressly  provided 
that  "  imported  coal  may  be  taken  for  fuel  on  board  a 
departing  vessel  either  before  or  after  the  payment  of  the 
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duties  thereon,  at  the  option  of  the  owner,"  in  neither  of 
them  is  there  any  requirement  that  in  order  to  so  use  coal 
en  which  duty  has  been  previously  paid  it  must  have  re- 
mained in  the  meantime  in  customs  custody.  On  the  other 
hand,  each  of  these  regulations  provides  that,  in  addition 
to  the  entry  and  declaration  prescribed,  "  the  collector  may 
also  require  such  additional  evidence  of  the  importation 
and  payment  of  duties  as  he  may  deem  necessary."  (Cus- 
toms Regulations,  1899,  art.  1206;  1884,  art.  952.)  These 
provisions,  as  you  state  in  your  recent  letter,  "  apparently 
contemplate  instances  in  which  coal  has  not  continuously 
remained  in  customs  custody  from  the  date  of  importa- 
tion." 

Furthermore,  in  this  letter,  answering  my  inquiry  as  to 
the  practice  of  the  Treasury  Department  in  allowing  draw- 
backs under  the  provisions  of  the  acts  of  1883  and  1897 
on  coal  that  jiad  not  been  in  continuous  customs  custody, 
you  state  that  the  records  of  your  Department  do  not  show 
any  claim  to  have  been  presented  to  it  for  drawback  on 
coal  which  had  been  delivered  from  customs  custody  prior 
to  being  placed  on  board  the  vessel,  and  that  the  collectors 
of  customs  at  New  York,  Philadelphia,  Boston,  New  Or- 
leans, and  Baltimore  report  that  no  claim  has  ever  been 
made  at  those  ports  for  drawback  in  such  cases;  but  that 
"  the  collector  of  customs  at  San  Francisco  reports  ♦  *  * 
that  it  has  been  the  practice  at  that  port  to  pay  drawback 
upon  coiil  used  in  the  manner  referred  to,  although  the 
same  had  been  delivered  from  customs  custody  prior  to 
its  being  laden  on  the  vessel  using  the  same,  and  a  similar 
practice  appears  to  have  been  followed  in  the  Puget  Sound 
custom  collection  district."  It  thus  appears  that  in  the 
only  collection  districts  in  which  this  question  has  ever 
been  raised  it  has  been  the  custom  to  allow  the  drawback, 
even  though  the  coal  has  not  been  in  continuous  customs 
custody  subsequent  to  its  importation. 

Taking  all  these  matters  into  consideration,  I  have  the 
honor  to  advise  that  I  am  of  the  opinion  that  continuous 
customs  custody  is  not  essential  to  the  allowance  of  draw- 
back on  the  coal  in  question,  for  the  following  reasons: 

Paragraph  415  of  the  act  of  1897  provides  broadly  that 
a  drawback  shall  be  allowed  "  on  all  coal  imported  into 
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the  United  States  whicli  ia  afterwards  used  for  fuel  on 
board  vessels  propelled  by  steam  "  engaged  in  foreign  or 
coastwise  trade  and  duly  registered,  which  "  shall  be  paid 
under  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe."  It  contains  no  limitation  of  such  draw- 
back to  coal  which  has  remained  in  customs  custody 
between  its  importation  and  reshipment,  but  covers,  in 
apt  language,  all  coal  which  after  being  imported  is  after- 
wards at  any  time  used  for  fuel  on  board  certain  steam 
vessels.  There  is  nothing  which  indicates  any  intention 
to  limit  this  provision  to  coal  which  has  remained  in 
customs  custody.  On  the  otlier  hand,  the  specific  authority 
given  the  Secretary  of  the  Treasury  to  prescribe  regula- 
tions for  the  payment  of  such  drawback  may  well  cover  the 
case  of  coal  which  has  not  remained  in  customs  custody, 
and  enable  the  interests  of  the  Government  to  be  safe- 
guarded by  the  requirement  of  satisfactory  •evidence  that 
the  coal  on  which  the  drawback  is  claimed  is  in  fact  the 
coal  which  had  been  previously  imported.  It  was  ap- 
parently in  accordance  wuth  this  idea  that,  both  under  the 
act  of  1883  and  the  act  of  1897,  the  regulations  prescribed 
by  the  Secretary*  of  the  Treasury  in  reference  to  the 
allowance  of  the  drawback  on  coal  authorized  the  col- 
lector of  customs  to  require,  in  addition  to  the  entry  and 
declaration,  "  such  additional  evidence  of  the  importa- 
tion and  payment  of  duties  as  he  may  deem  necessary." 

On  the  whole,  therefore,  there  appears  to  be  nothing  re- 
stricting the  allowance  of  drawback  under  paragraph  415 
to  coal  which  has  remained  in  continuous  customs  custody, 
unless  the  broad  provisions  of  this  paragraph,  which  aptly 
include  coal  laden  on  steam  vessels  after  it  has  been  de- 
livered from  customs  custody  as  well  as  coal  which  has 
remained  continuously  in  such  custody,  are  to  be  regarded 
as  limited  by  sections  2977  or  3025  of  the  Ke vised  Statutes, 
to  which  you  have  called  my  attention,  or  by  section  2978, 
which  should  likewise  be  considered  in  this  connection. 

Section  2977  provides  that  merchandise  which  has  re- 
mained in  customs  custody,  shall,  on  exportation  directly 
from  such  custody  within  three  years,  be  entitled  to  return 
duties.     Section  2978  provides  that  no  merchandise  sub- 
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ject  to  duty  "  shall  be  entered  for  drawback  or  exported 
for  drawback  "  after  it  is  withdrawn  from  customs  custody, 
except  as  provided  in  section  3025.  Section  3025  pro- 
vides that  "  no  return  of  duties  shall  be  allowed  on  the 
export  of  any  merchandise  after  it  has  been  removed  from 
the  custody  and  control  of  the  Government,"  except  in  the 
cases  provided  in  certain  sections  of  the  Revised  Statutes 
which  are  not  here  material.  While  each  of  these  sections 
undoubtedly  requires  continuous  customs  custody  as  a  con- 
dition to  the  allowance  of  drawback  or  return  of  duties 
in  the  cases  to  which  they  relate,  I  am  of  the  opinion  that 
none  of  them  have  any  application  to  the  allowance  of 
drawback  on  fuel  coal  under  paragraph  415,  for  the 
reason  that  they  relate  exclusively  to  drawback  or  return 
of  duties  on  exported  merchandise,  and  therefore  do  not 
in  any  way  affect  paragraph  415,  which  relates  only  to  the 
shipment  of  coal  for  use  as  fuel  on  board  vessels  in  such 
manner  as  not  to  constitute  an  exportation. 

Sections  2977  and  3025,  by  their  express  language,  clearly 
apply  only  to  the  case  of  exportations.  While  the  mean- 
ing of  section  2978  is  not  so  obvious,  owing  to  its  reference 
to  merchandise  "  entered  for  drawback,"  still  in  view  of 
the  fact  that  both  at  the  time  of  the  passage  of  the  original 
act  of  March  3, 1849  (9  Stat,  399),  from  which  this  section 
was  derived,  and  at  the  time  of  its  reenactment  in  the  Re- 
vised Statutes,  there  was  no  provision  in  the  statutes  for 
drawback  upon  any  imported  articles  except  upon  their 
subsequent  exportation,  it  is  reasonably  certain  that  the  use 
in  this  section  of  the  indefinite  phrase  "  entered  for  draw- 
back," whatever  may  have  been  its  meaning,  was  not  in- 
tended to  authorize  a  drawback  upon  any  except  exported 
articles,  and  that  this  section,  like  the  others,  applies  only 
to  exportations. 

It  is,  on  the  other  hand,  clear  that  the  shipment  of  coal 
for  use  as  fuel  on  vessels  is  not  an  ''  exportation  "  within 
the  meaning  of  the  customs  laws.  It  is  well  established 
that  an  essential  element  to  exportation  is  the  intent  to 
land  the  article  in  a  foreign  country  and  that  the  taking  of 
material  on  board  ship  merely  for  consumption  during  the 
voyage  is  not  an  exportation.     (Andrew's  Revenue  Laws, 
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sec.  207;  Treasury  Decisions,  9733,  13536,  18668,  19434;  2S 
Op.,  418.) 

In  Swan  <&  Finch  Co.  v.  United  States  (190  U.  S.,  143^ 
145)  it  was  held  that  the  drawback  provided  by  section  30 
of  the  act  of  1897  "  on  the  exportation  "  of  articles  manu- 
factured from  imported  materials  on  which  duties  had  been, 
paid  would  not  be  allowed  on  lubricating  oil  made  from 
imported  rape  seed  which  had  been  placed  on  board  a  ves- 
sel bound  for  a  foreign  country  to  be  used  during  the  voy- 
age. Mr.  Justice  Brewer,  delivering  the  opinion  of  the 
court,  said,  referring  to  the  term  "  exportation :"  "  Coal 
placed  on  a  steamer  in  San  Francisco  to  be  consumed  in 
propelling  that  steamer  to  San  Diego  would  never  be  so 
designated.  Another  country  or  State  as  the  intended 
destination  of  the  goods  is  essential  to  the  idea  of  expor- 
tation." 

For  these  reasons,  therefore,  without  passing  upon  the 
question  as  to  what  would  have  been  the  eflFect  of  sections 
2977,  2978,  and  3025  of  the  Revised  Statutes  upon  the  later 
and  special  provisions  contained  in  paragraph  415  of  the 
tariflf  act  of  1897,  if  they  had  related  to  the  same  subject^ 
it  is  evident  that  as  these  sections  relate  solely  to  exporta- 
tions,  they  can  have  no  application  to  the  case  of  coal 
shipped  for  use  on  board  vessels,  to  which  alone  paragraph 
415  relates. 

Hence,  as  there  appears  to  be  no  other  statutory  provision 
limiting  the  broad  language  of  paragraph  415,  I  am  of  the 
opinion  that,  in  accordance  with  the  Treasury  regulations 
which  have  been  adopted  thereunder  and  the  uniform  prac- 
tice of  the  customs  officers  wherever  this  question  has 
arisen,  this  paragraph  should  be  so  construed  as  to  author- 
ize the  drawback  on  coal  otherwise  coming  within  its  pro- 
visions, where  the  Treasury  regulations  have  been  duly 
complied  with,  although  such  coal  has  not  been  in  continu- 
ous customs  custody  between  the  dates  of  its  importation 
and  reshii)nient. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 
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RECLAMATION  SERVICE— CONTRACTS— MEMBERS  OP  CON- 
GRESS. 

Agreements  for  the  pnrchaBe  of  lands,  for  water  rentals,  for  convey- 
ance of  water  rights,  and  similar  instruments,  contractual  in 
form,  relating  to  the  adjustment  of  vested  water  rights,  executed 
in  l>eha]f  of  the  United  States  by  some  officer  of  the  Reclama- 
tion Service  for  purposes  within  the  purview  of  the  reclamation 
act  (32  Stat,  388),  are  "agreements"  or  "contracts"  within  the 
meaning  of  sections  3730-3742,  Revised  Statutes,  which  prohibit 
any  Member  of  Congress  from  being  a  party  to,  or  interested  in, 
any  contract  with,  or  on  behalf  of,  the  United  States  which  is 
in  its  nature  executory  and  continuous  as  to  future  {performance, 
and  require  the  insertion  therein  of  the  condition  prescribed  by 
section  3041. 

Where  the  meaning  of  a  statute  is  fairly  plain,  the  fact  that  it  in- 
terferes with  the  carrying  out  of  the  terms  of  a  subsequent  statute 
in  a  manner  probably  not  contemplated  by  Congress,  cannot  be 
considered.  In  such  cases  the  legislative  intent,  even  if  It  were 
susceptible  of  legal  ascertainment,  is  of  little  effect  except  as  it 
is  expressed  in  legislative  enactments,  and  when  so  expressed 
the  legal  meaning  of  what  is  said  must  be  taken  to  express  the 
legislative  intent,  whenever  that  intent  is  material. 

Department  of  Justice, 

March  W,  1908. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  March 
12,  1908,  in  which,  with  its  enclosures,  you  request  my 
official  opinion  upon  the  following  question,  namely : 

"Are  agreements  for  the  purchase  of  lands,  for  water 
rentals,  for  conveyance  of  water  rights,  and  similar  instru- 
ments, contractual  in  form,  relating  to  the  adjustment  of 
vested  water  rights,  executed  in  behalf  of  the  United 
States  by  some  officer  of  the  Reclamation  Service  for  pur- 
poses within  the  purview  of  the  reclamation  act  (32  Stat., 
388)  "  agreements  ''  or  "  contracts  "  within  the  meaning 
of  Revised  Statutes,  sections  3739-3742,  requiring  the 
insertion  of  the  stipulation  in  section  3741." 

As  far  as  is  material  here,  the  sections  of  the  Revised 
Statutes  referred  to  are  as  follows: 

3739.  "  No  Member  of  or  Delegate  to  Congress  shall 
directly  or  indirectly,  himself,  or  by  any  other  person  in 
trust  for  him   or  for  his  use  or  benefit,  or  on  his  account, 
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undertake,  execute,  hold,  or  enjoy,  in  whole  or  in  part,  any 
contract  or  agreement  made  or  entered  into  in  behalf  of 
the  United  States,  by  any  officer  or  person  authorized  to 
make  contracts  on  behalf  of  the  United  States.  *  *  *  " 
The  same  section  makes  anyone  who  violates  it  liable  to 
a  heavy  fine,  and  avoids  all  such  contracts. 

3740.  "  Nothing  contained  in  the  preceding  section  shall 
extend,  or  be  construed  to  extend,  to  any  contract  or  agree- 
ment, made  or  entered  into,  or  accepted,  by  any  incorpo- 
rated company,  where  such  contract  or  agreement  is  made 
for  the  general  benefit  of  such  incorporation  or  company ; 
nor  to  the  purchase  or  sale  of  bills  of  exchange  or  other 
property  by  any  Member  of  [or  Delegate  to]  Congress, 
where  the  same  are  ready  for  delivery,  and  payment  there- 
for is  made,  at  the  time  ol  making  or  entering  into  the 
contract  or  agreement. 

3741.  "  In  every  such  contract  or  agreement  to  be  made 
or  entered  into,  or  accepted  by  or  on  behalf  of  the  United 
States,  there  shall  be  inserted  an  express  condition  that 
no  Member  of  [or  Delegate  to]  Congress  shall  be  admitted 
to  any  share  or  part  of  «uch  contract  or  agreement,  or 
to  any  benefit  to  arise  thereupon. 

3742.  "  Every  officer  who,  on  behalf  of  the  United  States, 
directly  or  indirectly,  make3  or  enters  into  tiny  contract, 
bargain,  or  agreement  in  writing  or  otherwise,  other  than 
such  as  are  hereinbefore  excepted,  with  any  Member  of 
[or  Delegate  to]  Congress,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  fined  three  thousand  dollars." 

As  far  as  is  material  here,  those  sections  are  identical 
with  the  original  act  from  which  they  are  taken,  the  act 
of  April  21,  1808  (2  Stat.,  484),  which  was  amended  by 
the  act  of  February  27,  1877  (19  Stat,  249),  so  as  to  make 
it  apply  also  to  Delegates  to  Congress. 

The  language  of  section  3739  is  not  that  which  it  would 
seem  natural  to  use  in  framing  a  statute  intended  to  forbid 
all  contracts  by  Members  of  or  Delegates  to  Congress,  made 
with  or  on  behalf  of  the  United  States,  except  those 
specially  excepted.  Language  similar  to  that  in  the  be- 
ginning of  section  3742,  would  seem  more  appropriate  for 
such  purpose.    And  for  this  reason,  and  because  of  the 
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language  used  in  other  portions,  this  section  might  be 
thought  to  only  forbid  that  any  Member  of  or  Delegate  to 
Congress  should  be  interested  in  or  in  part  the  beneficiary 
of  any  contract  made  by  another  person  with  or  on  behalf 
of  the  United  States.  But  the  same  reason  and  policy 
which  would  dictate  this  would,  equally,  at  least,  forbid 
that  such  Member  or  Delegate  should  be  the  sole  party  in 
interest  in  such  contract. 

Besides  this,  the  language,  when  carefully  considered, 
makes  it  clear  that  the  sections  were  intended  to  prevent 
any  such  Memiber  or  Delegate  from  being  in  any  way  a 
party  to  such  contracts.  Thus,  section  3739  provides  that 
no  such  Member  or  Delegate  shall  "  undertake,  execute, 
hold,  or  enjoy,  in  whole  or  in  part,  any  contract  or  agree- 
ment made  or  entered  into  on  behalf  of  the  United  States 
by  any  officei-s  or  persons  authorized  to  make  contracts  on 
behalf  of  the  United  States." 

This  plainly  forbids  any  such  Member  or  Delegate  to 
make  or  be  a  party  to  such  contract,  either  by  himself 
or  with  others.  And  while  section  3741,  in  saying  that 
in  any  such  contract  with  the  United  States  there  "  shall 
be  inserted  an  express  condition  that  no  Member  of  (or 
Delegate  to)  Congress  8hall  he  admitted  to  any  share  or 
part  of  such  contract  or  agreement,  or  to  any  benefit  to 
arise  therefrom,"  would  seem  to  indicate  something  differ- 
ent from  a  contract  made  directly  with  such  Member  or- 
Delegate,  yet  I  do  not  think  this  can  overcome  the  plain 
meaning  of  the  other  portions  of  the  sections  and  especially 
of  section  3742,  which  provides  that — 

"  Every  officer  who,  on  behalf  of  the  United  States, 
directly  or  indirectly,  makes  or  enters  into  any  contract, 
bargain,  or  agreement  in  writing  or  otherwise,  other  than 
as  are  hereinbefore  excepted,  with  any  Member  of  [or  Dele- 
gate to]  Congress,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  three  thousand  dollars." 

This  plainly  includes  every  such  contract  not  thus  ex- 
cepted, and,  as  we  can  not  suppose  that  it  was  intended  to 
impose  this  penalty  for  an  act  which  the  other  sections 
permitted,  it  must  be  taken  that  their  prohibition  is  as 
broad  as  is  that  of  this  section. 


640     Reclarriation  Service — Contracts — Memhefs  Congress. 

The  papers  to  which  you  refer  and  samples  of  which 
are  transmitted  with  your  note  are  certainly  "  contracts  '^ 
or  "  agreements  "  as  those  words  are  used  in  the  sections 
referred  to,  and  as  they  are  executory  and  continuous  in 
their  nature,  and  for  an  indefinite  future  performance,  they 
are  not  within  the  exception  of  section  3740,  but  are  within 
the  prohibition  of  these  sections. 

This  construction  makes  these  provisions  forbid  that  any 
Member  of,  or  Delegate  to.  Congress  shall  be  a  party  to,  or 
interested  in,  any  contract  with,  or  on  behalf  of,  the  United 
States,  which  is  in  its  nature  executory  and  continuous  as 
to  future  performance,  and  perhaps  this  is  just  what  was 
intended  by  these  sections. 

With  the  policy  or  expediency. of  forbidding  a  Member 
of  Congress  to  be  a  party  to,  or  interested  in,  a  contract 
which  Congress  alone  can  authorize,  or  how  far  such  pro- 
hibition should,  or  should  not,  extend,  we  have  no  concern. 
This  is  for  Congress  alone. 

From  the  nature  of  the  contract  transmitted  with  your 
note  it  is  manifest  that  in  case  a  person  with  whom  it  is 
desired  to  make  such  contract  is  a  Member  of,  or  Delegate 
to.  Congress,  it  would  interfere  with  the  carrying  out  of 
what  is  contemplated  by  the  reclamation  act  referred  to,  if 
he  could  not  enter  into  such  contract,  when  willing  to  do 
so;  and  that  it  would  be  to  the  advantage  of  the  Govern- 
.ment  to  be  permitted  to  make  such  Member  the  same  kind 
of  contract  that  it  makes  with  any  other  person  in  aid  of 
such  reclamation  project.  And  it  may  well  be  thought  as 
it  is  urged  here,  that  Congress  did  not  intend  that  these  sec- 
tions should  operate  to  prohibit  such  contracts  as  these,  and 
that,  had  the  attention  of  Congress  been  called  to  this,  it 
would  have  modified  these  sections  as  to  their  application 
to  the  reclamation  act. 

But  in  dealing  with  a  statute  fairly  plain  in  its  meaning, 
such  considerations  have  no  place;  and  in  such  cases  the 
legislative  intent,  even  if  it  were  susceptible  of  legal  ascer- 
tainnient,  cuts  little  figure  except  as  it  is  expressed  in  legis- 
lative enactments,  and  when  so  expressed  the  legal  meaning 
of  what  is  said  must  be  taken  to  express  the  legislative 
intent,  wherever  that  intent  is  material. 
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Aijd  it  is  familiar  law  that  even  in  a  clear  casus  omhiius 
a  matter  omitted  by  inadvertence  or  by  being  overlooked 
or  unforeseen,  can  not  be  supplied  by  construction. 

After  careful  examination  of  the  whole  subject,  I  am  of 
opinion  that  the  contracts  to  which  you  refer  are  within 
the  prohibition  of  sections  3739,  3740,  3741,  and  3742, 
Revised  Statutes,  and  your  question  is  answered  in  the 
affirmative.  ^ 

Respectfully, 

CHARLp]s  J.  bonapartp:. 

The  Secretary  of  the  Interior. 
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SPIRITS. 

It  wan  not  Intended  by  the  opinion  of  January  11,  1908  {ante,  470). 
to  require  the  term  *'  high  wines  "  to  be  applied  to  a  product  now 
usually   marked   "  whisky.'* 

For  the  puriKJses  of  the  revenue  laws,  the  term  *'  high  wines  "  should 
be  applied  to  that  which  Is  practically  the  first  product  of  dis- 
tillation In  which  substances  congeneric  with  alcohol  have  not 
been  transformed  or  their  proi)ertles  otherwise  partially  elimi- 
nated so  as  to  convert  them  into  any  form  of  potable  spirits,  and 
should  not  be  applied  either  to  any  product  of  distillation,  or  to 
spirits  which  have  been  reduced  by  dilution  or  otherwise  partially 
transformed  so  as  to  convert  them  Into  a  form  of  iwtable  spirits, 
although  yet  In  crude  form. 

When  **  high  wines  "  have  been  diluted  to  potable  proof  before  being 
withdrawn  from  receiving  clstenis  Into  casks,  and  then  constitute 
a  form  of  potable  spirits,  although  crude,  then,  so  far  at  least  as 
the  revenue  law^s  are  concerned,  such  product  more  nearly  re- 
sembles the  particular  form  of  i>otable  spirits  whose  name  It  will 
ultimately  be  than  It  does  **  high  wines,"  and  It  should  be  branded 
with  the  name  of  the  particular  iK>fable  spirits  for  which  It  Is 
Intended. 

The  term  "  spirits,  as  the  case  may  be,"  applies  to  those  products 
of  distillation  In  which,  by  reason  of  the  original  material  used 
and  the  methods  of  distillation  employed,  certain  characteristic 
congeneric  products  have  been  retained  which  differentiate  them 
Into  certain  forms  of  iK)table  spirits,  such  as  whisky,  brandy,  and 
rum. 

The  term  '* alcohol"  should  be  ap])lled  to  the  distillate  heretofore 
known  as  "  i)ure,  neutral,  or  cologne  spirits." 
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The  by-product  In  the  distillation  of  '*triie  alcohol,"  for  the  pur- 
IX)ses  of  the  revenue  laws,  may  be  branded  as  "commercial," 
"  refuse,"  or  "  coarse "  alcohol,  or  any  other  term  which  will 
indicate  definitely  that  It  Is  a  product  intended  only  for  purposes 
entlrelj'  distinct  from  those  of  a  food  or  drug. 

Spirits  which  have  been  rectified  should  be  branded  so  as  to  show 
distinctly  that  the  appropriate  name  of  the  i)otable  spirits  is  not 
applied  to  spirits  from  which  the  congeneric  substances  have  been 
practically  eliminated — which  would  leave  an  alcohol — ^but  only 
to  those  products  of  distillation  which,  without  being  blended  or 
comi)ounded  with  other  substances,  have  been  so  treated  as  to  iwir- 
tially  transform  or  otherwise  partially  eliminate  the  original 
congeneric  spirits  and  bring  them  to  the  condition  of  a  particular 
form  of  potable  spirits. 

The  duty  of  rebranding  packages  of  distilled  spirits  to  conform 
to  proposed  regulations  should  not  be  imjiosed  in  all  cases,  but 
should  be  limited  to  instances  where  the  parties  intending  to 
use  the  spirits  In  Federal  commerce  in  such  manner  as  to  render 
them  subject  to  the  food  and  drugs  act,  request  a  change  in  the 
branding. 

The  owner  of  a  cask  of  s[)irlts  may  brand  his  end  of  the  cask  with 
any  name  he  sees  fit,  subject  only  to  the  penalties  of  the  food  and 
drugs  act  if  it  should  enter  into  Federal  commerce  when  mis- 
labeled or  misbranded  under  that  act. 

Department  of  Justice, 

March  25,  1908. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  19th  ultimo  in  which  you  transmit  a 
copy  of  proposed  amendments  to  the  regulations  relating 
to  marks  and  brands  upon  spirit  packages,  and  request  to 
be  advised  whether  in  the  form  submitted  they  correctly 
interpret  my  opinion  of  January  11  last  (ante,  476)  in 
reference  to  this  subject. 

I  have  carefully  considered  the  proposed  amendments  to 
the  regulations  and  am  of  the  opinion  that  they  do  not 
correctly  interpret  my  former  opinion  in  all  respects,  and 
contain  certain  provisions  which  you  would  be  unauthor- 
ized to  approve. .  I  am  of  the  opinion  that  they  are  in- 
accurate in  the  following  respects: 

BRANDING     DISTILLED     SPIRITS     WITHDRAWN     FROM     RECEIVING 

CISTERNS. 

1.  It  was  not  intended  by  my  former  opinion  to  require 
the  term  "  high  wines ''  to  be  applied  to  a  product  now 
usually  nuirked  "  whisky."     My  former  opinion  said  that 
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the  term  "  high  wines  "  should,  as  heretofore,  be  applied 
to  that  which  is  practically  the  first  product  of  distillation 
in  which  the  substances  congeneric  with  alcohol  have  not 
been  transformed  or  their  properties  otherwise  partially 
eliminated  so  as  to  convert  them  into  any  form  of  potable 
spirits.  I  think  this  term  is  not  to  be  applied,  for  the 
purposes  of  the  revenue  laws,  either  to  any  subsequent 
product  of  distillation  or  to  spirits  which  have  been  re- 
duced by  dilution  or  otherwise  partially  transformed  so 
as  to  convert  them  into  a  form  of  potable  spirits,  although 
yet  in  a  crude  form. 

"  SPIRITS,    AS   THE    CASE    MAY    BE." 

2.  I  am  of  the  opinion  that  the  term  applies  to  those 
products  of  distillation  in  which,  by  reason  of  the  original 
material  used  and  the  methods  of  distillation  employed, 
certain  characteristic  congeneric  products  have  been  re- 
tained which  differentiate  them  into  certain  forms  of 
potable  spirits,  such  as  whisky,  brandy,  and  rum.  While 
it  is  true  that  certain  of  these  spirits  are  in  some  cases, 
when  drawn  from  the  receiving  cisterns  into  the  casks,  not 
in  the  potable  form  in  which  they  are  ultimately  to  be 
placed  upon  the  market,  certain  congeneric  products  of 
distillation  not  having  been  changed  by  aging  or  other- 
wise, yet  I  am  of  the  opinion  that,  in  the  intent  of  the 
law,  when  the  original  "  high  wines  "  have  been  diluted 
to  potable  proof  before  being  drawn  from  the  receiving 
cisterns  into  the  casks  and  then  constitute  a  form  of  potable 
spirits,  although  crude,  then,  so  far  at  least  as  the  revenue 
laws  are  concerned,  such  product  more  nearly  resembles 
the  particular  form  of  potable  spirits  whose  name  it  will 
ultimately  bear  than  it  does  "  high  wines,"  and  I  therefore 
hold  that  it  should  be  branded  with  the  name  of  the  par- 
ticular potable  spirits  for  which  it  is  intended  more  appro- 
priately than  as  "  high  wines." 

3.  More  difficulty  arises  in  reference  to  the  use  of  the 
term  "  alcohol,"  owing  to  the  fact  that  there  appears  to 
be  a  product  of  distillation,  which  had  not  been  called  to 
my  attention,  which  is  now  commercially  known  as  '•  al- 
cohol," but  is  entirely  different  in  its  uses  and  purposes 
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from  those  of  true  alcohol  in  that  it  is  not  used  or  intended 
for  use  either  as  a  food  or  a  drug  but  for  a  fuel  and  for 
other  purposes  in  the  arts.  This  is  virtually,  as  I  under- 
stand it,  a  mere  by-product  in  the  distillation  of  true  al- 
cohol and  is  that  portion  of  the .  distillate  retaining  in 
concentrated  form  the  various  congeneric  products  which 
it  is  the  object  of  the  process  of  distillation  to  remove  in 
order  to  obtain  the  pure  alcohol  or  refined  spirits.  While 
this  by-product  of  alcohol  containing  these  congeneric 
products  is  clearly  not  alcohol  within  the  meaning  of  the 
food  and  drugs  act,  yet  its  true  branding  is  immaterial 
for  the  purposes  of  that  act,  as  it  is  not  used  as  a  food  or 
drug.  Its  existence  is  not  apparently  contemplated  by  the 
present  law  and  the  question  of  what  brand  is  to  be  given 
it  is  not  therefore  free  from  doubt,  but  I  am  of  the  opinion 
that  this  product  may  be  properly  branded  for  the  pur- 
poses of  the  revenue  laws  as  "  alcohol,"  with  some  de- 
scriptive or  qualifying  adjective  such  as  "  commercial," 
"  refuse,"  or  "  coarse,"  or  any  other  appropriate  term  which 
you  may  select,  which  shall  indicate  definitely  that  it  is 
a  product  intended  only  for  purposes  entirely  distinct 
from  those  of  a  food  or  drug.  To  this  extent  my  former 
opinion  is  qualified.  The  single  term  "  alcohol,"  as  the 
proposed  regulations  provide,  should  be  applied  to  the  dis- 
tillate heretofore  known  as  "  pure,  neutral,  or  cologne 
spirits." 

BBANDINO   SPIRITS   AFTER    RECTIFICATION. 

I  am  of  the  opinion  that  the  phraseology  of  clause  1  of 
the  proposed  amended  regulations  relating  to  the  -brand- 
ing of  spirits  after  rectification  should  be  amended  so  as 
to  show  distinctly  that  the  appropriate  name  of  the  par- 
ticular potable  spirit  is  not  to  be  applied  to  spirits  from 
which  the  congeneric  substances  have  been  practically 
eliminated — ^which  would  leave  an  alcohol — but  only  to 
those  products  of  distillation  which,  without  being  blended 
or  compounded  with  other  substances,  have  been  so  treated 
as  to  partially  transform  or  otherwise  partially  eliminate 
the  original  congeneric  spirits  and  bring  them  to  the  con- 
dition of  a  particular  form  of  potable  spirits.    The  same 
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comment  applies  to  clause  2,  where  the  use  of  the  words 
"  otherwise  eliminated "  without  the  qualification  "  par- 
tially "  would,  in  my  opinion,  lead  to  the  same  ambiguity ; 
and  to  clause  3,  where  there  is  likewise  a  possible  ambi- 
guity owing  to  the  fact  that  there  is  no  comma  between  the 
words  "  eliminate  "  and  "  with." 

WHOLESALE    LIQUOR    DEALERS'    PACKAGES. 

It  should,  in  my  opinion,  be  made  plain  in  reference  to 
wholesale  liquor  dealers'  packages  that  the  proposed  reg- 
ulations only  apply  where  there  has  been  no  change  in  the 
original  package. 

REBRANDING. 

In  reference  to  the  proposed  regulation  requiring  the 
gangers  to  rebrand  all  casks  heretofore  branded  not  in 
conformity  with  the  proposed  regulations,  I  am  of  the 
opinion  that  this  duty  should  not  be  imposed  in  all  cases 
but  should  be  limited,  at  most,  to  any  instances  where  the 
parties  intending  to  use  the  spirits  in  Federal  commerce 
in  such  manner  as  to  render  them  subject  to  the  food  and 
drugs  act,  and  desiring  to  conform  thereto,  request  a 
change  in  the  branding.  This,  however,  is  not  strictly 
material,  for,  in  my  judgment,  the  branding  which  has 
been  heretofore  put  upon  these  casks  under  the  former 
practice  of  the  Internal  Revenue  Department,  without  any 
reference  to  the  question  of  the  food  and  drugs  act,  is  not 
relevant  in  the  determination  of  the  question  of  what  are 
proper  labels  under  that  act,  and,  as  there  is  no  provision 
of  law  authorizing  the  ganger  to  rebrand  a  marked  cask, 
I  see  no  necessity  for  your  directing  this  to  be  done;  in 
fact,  I  am  not  prepared  to  advise  you  that  you  are  author- 
ized so  to  do. 

I  should  add  in  this  connection  that,  so  far  as  I  am  now 
advised,  I  do  not  understand  that  the  limitation  of  the 
brands  to  be  placed  by  gaugers  upon  the  Government  end 
of  the  casks  under  your  regulations  will  have  any  appli- 
cation to  the  names  that  may  be  put  by  the  owners  of 
spirits  upon  the  other  end  of  the  cask  to  further  indicate 
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the  particular  kind  of  spirit,  as,  for  example,  to  show 
whether  whisky  is  rye  or  "  Bourbon,"  or  brandy  is  peach 
or  apple,  although  such  additional  naming  would  be  sub- 
ject to  the  various  provisions  of  law  as  to  shipment,  mis- 
branding, etc.  In  many  cases  taxable  spirits  will  never 
enter  into  Federal  commerce  so  as  to  be  subject  to  the  food 
and  drugs  act.  And  even  so  far  as  that  act  is  concerned, 
the  owner  of  a  cask  of  spirits  may,  I  think,  brand  his  end 
of  the  cask  with  any  name  that  he  sees  fit,  subject  only  to 
the  penalties  of  the  food  and  drugs  act  if  it  should  enter 
into  Federal  commerce  when  mislabeled  or  misbranded 
under  that  act. 

Respectfullv, 

CHARLES  J.  BONAPARTE. 

The  Secbetary  or  the  Treasury. 
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DICINAL SUPPLIES  INTENDED  FOR  SALE, 

A  sale  under  section  1241,  Reviseii  Statutes,  by  (Jovernment  officers, 
of  drugs  and  medicines  purchased  for  the  use  of  the  Army  and 
afterwards  condemned  as  being  unfit  for  use,  Is  as  much  subject 
to  the  provisions  of  the  food  and  drugs  act  of  June  30,  1906  (34 
Stat.,  768),  as  a  sale  by  a  private  person  would  be  under  similar 
circumstances,  and  would  render  the  officers  making  the  sale 
liable  under  that  act,  unless  the  drugs  and  medicines  so  sold  are 
labeled  in  accordance  with  its  provisions. 

Where  a  drug  so  sold  is  not  sold  under  a  name  recognized  in  the 
United  States  Pharmacopoeia,  a  general  statement  on  the  label 
that  its  quality  has  deteriorated  and  that  It  has  been  condemned 
for  sale  under  section  1241,  Revised  Statutes,  would  be  a  sufficient 
compliance  with  the  food  and  drugs  act  of  1906,  and  would  show 
that  it  was  not  sold  under  any  professed  standard,  and  could 
not  be  deemed  either  adulterated  or  misbranded  under  sections 
7  and  8  of  that  act. 

Where  a  drug  so  sold  is  sold  under  a  name  recognized  by  the  Uniteil 
States  Pharmacopoeia,  a  mere  general  statement  of  the  character 
of  the  drug,  showing  only  the  fact  of  its  deterioration  is  insuf- 
ficient; and  in  order  that  it  may  not  be  deemed  adulterated,  its 
actual  standard  of  strength,  qualit3',  or  purity  should  be  stated 
on  the  label  of  each  bottle,  box,  or  other  container  In  which  the- 
goods  are  intended  to  reach  the  consumer. 
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A  sale  of  such  coiulemued  drugs  and  medicines  could  in  no  respect 
affect  the  original  makers  or  vendors  from  whom  they  were  pur- 
chased before  the  passage  of  the  food  and  drugs  act  of  June  30, 
190C,  unaccompanied  by  any  guarantee  under  that  act,  and  at  a 
time  previous  to  their  deterioration. 

Department  of  Justice, 

March  27,  1908. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  23d  instant  in  which  you  state  that  cer- 
tain drugs  and  medicines  of  the  Medical  Supply  Depot, 
United  States  Army,  New  York  City,  which  were  pur- 
chased before  the  enactment  of  the  foocj  and  drugs  act 
of  June  30,  1906,  have  been  inspected  and  condemned  as 
''  deteriorated,  not  fit  for  issue  "  and  as  "  fermented,  unfit 
for  issue,"  and  that  your  Department,  upon  the  recom- 
mendation of  the  inspector,  has  ordered  the  same  to  be 
sold  under  the  authority  of  section  1241  of  the  Revised 
Statutes.  You  further  state  that  the  proposed  sale  would 
(!Over  the  goods  in  the  original  cases  bearing  the  marks  of 
the  original  makers  of  vendors;  and  that  since  on  account 
of  the  deterioration  of  these  supplies  the  state  of  purity 
of  each  article  can  not  be  known  without  an  analysis,  it 
would  be  impracticable  to  mark  each  case  according  to  its 
actual  contents. 

You  thereupon  request  an  expression  of  my  opinion 
upon  the  three  following  questions: 

Whether  the  sale  of  these  condemned  drugs  and  medi- 
cines under  section  1241,  Revised  Statutes,  w^ould  be  within 
the  purview  of  the  food  and  drugs  act,  as  distinguished 
from  a  sale  by  a  private  vendor,  so  as  to  render  the  officers 
making  the  sale  liable  under  the  act; 

Whether,  if  such  sale  comes  within  the  terms  of  the  act, 
it  would  be  sufficient  to  label  each  original  package  as 
follows :  "  Deteriorated  military  supplies.  Condemned  and 
sold  under  section  1241,  Revised  Statutes;  and 

Whether,  in  any  event,  the  sale  of  the  articles  would 
involve  any  liability  on  the  part  of  the  original  makers 
or  vendors  of  the  condemned  drugs  or  medicines. 

In  reply,  I  have  the  honor  to  state : 

1.  I  am  of  the  opinion  that  if  the  proposed  sale  other- 
wise presents  a  case  of  Federal  commerce  coining  within 
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the  provisions  of  the  food  and  drugs  act,  and  not  merely 
a  case  of  purchase  and  sale  in  State  commerce  to  which 
the  food  and  drugs  act  would  have  no  application,  the 
provisions  of  that  act  would  apply  even  although  the  sale 
were  made  by  officers  of  the  Government  under  the  pro- 
vision of  the  Revised  Statutes. 

Revised  Statutes,  section  1241,  provides  that:  "The 
President  may  cause  to  l)e  sold  any  military  stores  which, 
upon  proper  inspection  or  survey,  appear  to  be  damaged, 
or  unsuitable  for  the  public  service.  Such  inspection  or 
survey  shall  be  made  by  the  officers  designated  by  the  Secre- 
tary of  War,  and  the  sales  shall  be  made  under  regulations 
prescribed  by  him." 

Section  2  of  the  food  and  drugs  act  (34  Stat,  768),  pro- 
vides that — 

"  any  person  who  shall  ship  or  deliver  for  shipment 
from  any  State  or  Territory  or  the  District  of  Columbia 
to  any  other  State  or  Territory  or  the  District  of  Colum- 
bia, or  to  a  foreign  country,  or  who  shall  receive  in  any 
State  or  Territory  or  the  District  of  Columbia  from  any 
other  State  or  Territory  or  the  District  of  Columbia,  or 
foreign  country,  and  having  so  received,  shall  deliver,  in 
original  unbroken  packages,  for  pay  or  otherwise,  or  offer 
to  deliver  to  any  other  person,  any  such  article  so  adul- 
terated or  misbranded  within  the  meaning  of  this  act,  or 
any  person  who  shall  sell  or  offer  for  sale  in  the  District 
of  Columbia  or  the  Territories  of  the  United  States  any 
such  adulterated  or  misbranded  food  or  drugs,  or  export  or 
offer  to  export  the  same  to  any  foreign  country,  shall  be 
guilty  of  a  misdemeanor,  and  for  such  offense  be  fined  not 
exceeding  two  hundred  dollars  for  the  first  offense,  and 
upon  conviction  for  each  subsequent  offense  not  exceeding 
three  hundred  dollars  or  be  imprisoned  not  exceeding  one 
year,  or  both,  in  the  discretion  of  the  court." 

This  act  is  broad  in  its  terms,  without  any  exception  in 
favor  of  the  Government  or  its  officers,  and  includes  gen- 
erally "  any  person  "  who  shall  ship,  deliver,  sell,  or  offer 
to  sell,  adulterated  or  misbranded  food  or  drugs  in  viola- 
tion of  its  provisions. 
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WTiile  it  is  a  well-settled  principle  of  statutory  construc- 
tion that  a  general  prohibition  contained  in  a  statute  does 
not  ordinarily  extend  to  or  affect  the  sovereign,  yet,  as 
stated  in  an  opinion  which  I  rendered  the  Secretary  of  the 
Treasury  on  January  2  last  {ante,  466),  citing  the  language 
of  Mr.  Justice  Story  in  United  States  v.  Hoar  (2  Mason, 
311,  Fed.  Cas.  15373),  the  Government  is  to  be  regarded 
ar  included  within  such  prohibition  w^hen  either  the  nature 
of  the  mischiefs  to  be  redressed  or  the  language  used  shows 
that  this  was  in  the  contemplation  of  the  legislature.  This 
is  generally  the  case  where  the  statute  "  is  made  for  the 
public  good,  as  for  the  advancement  of  religion  and  justice, 
or  to  prevent  injury  and  wrong."  {United  States  v. 
Knight^  14  Pet.,  301,  315;  United  States  v.  Ilerron^  20 
Wall.,  251,  255;  8  Bacon's  Ahridg^nent  hy  Bouvier,  92,  Tit. 
''  Prerogatifjc;'  E.  5.) 

The  mischiefs  to  be  redressed  by  the  food  and  drugs  act 
are  shown  by  its  title,  which  reads:  "An  act  for  prevent- 
ing the  manufacture,  sale,  or  transportation  of  adulterated 
or  misbranded  or  poisonous  or  deleterious  foods,  medicines, 
and  liquors,  and  for  regulating  traffic  therein,  and  for  other 
purposes."  As  I  have  heretofore  said,  its  primary  purpose 
"  is  to  protect  against  fraud  consumers  of  food  or  drugs '' 
(26  Op.,  219).  Clearly,  if  adulterated  or  misbranded  food 
or  drugs  were  sold  by  the  Government  or  its  officers  the 
purpose  of  the  statute  would  be  as  much  defeated  and  th(» 
injury  to  the  consumer  as  great  as  if  such  articles  were  sold 
by  private  individuals.  Furthermore,  the  theory  that  Con- 
gress intended  that  the  Government  itself  might  sell  adul- 
terated or  misbranded  drugs  under  circumstances  when  a 
sale  by  individuals  was  forbidden  would  involve  an  in- 
consistency which  undoubtedly  was  not  intended  by  the 
legislature.  I,  therefore,  am  clearly  of  the  opinion  that 
a  sale  by  Government  officers  under  Revised  Statutes,  sec- 
tion 1241,  is  as  much  subject  to  the  provisions  of  the  food 
and  drugs  act  as  a  sale  by  a  private  person  would  be  under 
similar  circumstances. 

2.  Wliether,  if  these  drugs  and  medicines  are  sold  and 
delivered  under  circumstances  otherwise  coming  within  the 
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food  and  drugs  act,  it  would  be  a  sufficient  compliance  with 
that  act  to  label  each  original  package  with  a  statement 
that  it  contains  deteriorated  military  supplies,  condemned 
and  sold  under  section  1241  of  the  Revised  Statutes,  would 
depend  upon  the  precise  facts. 

The  following  provisions  of  the  food  and  drugs  act  are 
applicable  to  the  case  of  deteriorated  drugs : 

Section  7  provides  that  drugs  shall  be  deemed  to  be 
adulterated  in  the  following  cases: 

"  First.  If,  when  a  drug  is  sold  under  or  by  a  name 
recognized  in  the  United  States  Pharmacopoeia  or  Na- 
tional Formulary,  it  differs  from  the  standard  of  strength, 
quality,  or  purity,  as  determined  by  the  test  laid  down  in 
the  United  States  Pharmacopoeia  or  National  Formulary 
official  at  the  time  of  investigation:  Provided^  That  no 
drug  defined  in  the  United  States  Pharmacopoeia  or 
National  Formulary  shall  be  deemed  to  be  adulterated 
under  this  provision  if  the  standard  of  strength,  quality, 
or  purity  be  plainly  stated  upon  the  bottle,  box,  or  other 
container  thereof  although. the  standard  may  differ  from 
that  determined  by  the  test  laid  down  in  the  United  States 
Pharmacopcpia  or  National  Formulary. 

"  Second.  If  its  strength  or  purity  fall  below  the  pro- 
fessed standard  or  quality  under  which  it  is  sold.-' 

Section  8  provides  that  drugs  shall  be  deemed  to  be  mis- 
branded  "  the  package  or  label  of  which  shall  bear  any 
statement,  design,  or  device  regarding  such  article,  or  the 
ingredients  or  substances  contained  therein  which  shall  be 
false  or  misleading  in  any  particular." 

It  does  not  appear  from  your  letter  what  portion,  if  any, 
of  these  drugs  arc  sold  under  names  recognized  in  the 
United  States  Pharmacopoeia,  or  whether  the  *'  original 
packages  "  to  which  you  refer  are  the  bottles,  boxes,  or 
other  containers  of  the  drugs  in  the  form  in  which  they 
are  prepared  for  sale  to  the  consumer,  or  are  larger  pack- 
ages containing  several  of  such  bottles  or  boxes. 

I  am  of  the  opinion  that  where  a  drug  is  not  sold  under 
a  name  recognized  in  the  United  States  Pharmacopoeia 
a  general  statement  on  the  label  such  as  that  suggested, 
showing  that  its  quality  has  deteriorated  and  that  it  has 
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been  condemned  for  sale,  would  be  a  siiflficient  compliance 
with  the  law,  as  this  would  on  its  face  correct  any  state- 
ment on  the  original  label  which  might  otherwise  be  mis- 
leading as  to  the  quality,  and  w^ould  show  that  it  was  not 
sold  under  any  professed  standard,  so  that  it  could  not 
then  be  deemed  either  adulterated  under  the  second  clause 
of  section  7  or  misbranded  under  section  8. 

However,  in  case  of  a  drug  sold  under  a  name  recog- 
nized by  the  United  States  Pharmacopoeia,  I  am  of  the 
opinion  that  a  mere  general  statemetit  of  this  character, 
showing  only  the  fact  of  its  deterioration,  is  insufficient, 
and  that,  in  order  that  a  drug  sold  under  such  name  may 
not  be  deemed  adulterated,  it  is  necessary  under  the  pro- 
viso contained  in  the  first  clause  of  section  7  that  the  ac- 
tual standard  of  strength,  quality,  or  purity  should  be 
stated. 

I  am  further  of  the  opinion,  without  passing  upon  the 
question  as  to  what  constitutes  an  original  package  within 
the  meaning  of  section  2  of  the  act,  that,  so  far  as  correct- 
ing any  statement  on  the  original  label  is  concerned,  it 
would  not  be  sufficient  to  make  such  correction  merely 
upon  the  label  on  the  outer  envelope  of  a  package  holding 
several  bottles,  boxes,  or  other  containers  of  the  drugs,  but 
that  the  correction  must  be  made  upon  the  label  of  each 
bottle,  box,  or  other  container  in  which  the  goods  are  in- 
tended to  reach  the  consumer,  since  evidently  a  statement 
of  the  true  standard  upon  the  covering  of  a  package  con- 
taining several  bottles  or  boxes  would  be  entirely  valueless 
as  a  protection  to  the  purchaser,  and,  being  thrown  away 
before  the  drug  reached  the  consumer,  would  enable  each 
bottle  or  box  to  be  sold  without  any  notice  of  its  inferiority. 

3.  I  am  further  of  the  opinion  that  the  proposed  sale 
could,  however,  in  no  respect  affect  the  original  makers 
or  vendors  from  whom  these  supplies  were  purchased  be- 
fore the  pass-age  of  the  food  and  drugs  act,  unaccompanied 
by  any  guaranty  under  that  act,  and  at  a  time  previous  to 
their  deterioration. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 
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OFFICIAL    REGISTER    OF    I'NITED    STATES— COST    OF 
PRINTING. 

The  Official  Register  of  the  T'nited  States,  being  a  public  document 
emanating  from  the  Census  OtHce,  all  exi>ense  incurred  in  its 
actual  preparation  for  printing,  apart  from  the  creation  of  the 
manuscript,  is  chargenhle  under  the  Joint  resolution  of  March 
30,  IIKX)  (34  Stat.,  825),  to  the  aiipropriatlon  or  allotment  of 
appropriation  for  printing  and  binding  for  tlie  Census  Office: 
and  the  balance  of  the  cost  thereof,  which  include  the  cost  of 
binding  and  any  charge  which  may  be  Incurred  in  the  creation 
of  the  manuscript,  should  be  charged  to  the  Congressional  allot- 
ment and  the  appropriate  executive  allotment  in  proportion  to  the 
number  of  copies  delivered  to  Congress  and  to  each  DejJartment. 

Department  of  Justice, 

March  2S,  190H, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  March  23,  stating  that  the  Public  Printer 
has  charged  against  the  allotment  for  printing  and  bind- 
ing for  the  State  Department  the  cost  of  the  quota  of  100 
copies  of  the  Official  Register  of  the  United  States  allotted 
to  the  State  Department  in  the  distribution  of  that  work 
under  <?ection  73  of  the  printing  act  of  January  12,  1805 
(28  Stat.,  001,  012-019).  You  hold  that  this  is  not  a 
legitimate  charge  against  the  State  Department,  and  that 
if  the  Department  is  to  be  charged  with  the  expense  of  all 
documents  provided  by  law  and  distributed  to  the  Depart- 
ment, the  control  of  the  allotment  is  practically  with- 
drawn from  the  Department,  and  that  it  will  be  impossible 
to  comply  with  the  proviso  in  the  resolution  of  March  30. 
1900;  and  you  re(|uest  my  opinion  upon  the  legality  of  the 
charge  in  question. 

The  act  of  June  7,  1900  (34  Stat.,  218),  transfers  from 
the  Secretary  of  the  Interior  to  the  Director  of  the  Census 
the  editing  and  publishing  of  the  Official  Register  of  the 
United  States  under  the  provisions  of  existing  law,  which 
are  (section  73,  act  of  1895,  }tt  supra)  that  certain  public 
and  official  data  shall  be  furnished,  that  the  Register  shall 
be  edited,  indexed,  and  i)ublished,  and  3,000  copies  printed 
and  bound  and  distributed  in  a  certain  way,  including  100 
copies  to  the  Department  of  State.     No  charge  has  been 
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made  against  the  State  Department  for  this  item  in  pre- 
vious years. 

The  joint  resolution  of  March  30,  1906  (34  Stat.,  825), 
l^rovided  that  hereafter  the  cost  of  printing  and  binding 
of  "  documents  "  "  emanating  from  the  executive  depart- 
ments, bureaus  and  independent  offices  of  the  Government  '^ 
should  be  charged  not  to  the  allotment  for  printing  and 
binding  for  Congress,  or  to  other  than  executive  appropria- 
tions as  theretofore,  but "  shall  be  charged  to  the  appropria- 
tion or  allotment  of  appropriation  for  the  printing  and 
binding  of  the  Department,  bureau,  or  independent  office 
of  the  Government  in  which  such  document  or  report  origi- 
nates." This  change  of  rule  affected  the  cost  of  illustra- 
tions, composition,  stereotyping,  and  other  work  involved 
in  the  actual  preparation  for  printing,  apart  from  the 
creation  of  manuscript,  the  balance  of  cost  being  chargeable 
to  the  Congressional  allotment  or  the  appropriate  executive 
allotment  in  proportion  to  the  number  delivered  to  each; 
and,  finally,  the  cost  of  copies  delivered  otherwise  than 
through  Congress  or  the  Departments  being  chargeable  as 
theretofore. 

The  proviso  of  the  resolution  is  that  each  Executive  De- 
partment, bureau,  or  independent  office  for  which  a  print- 
ing appropriation  is  made  shall,  before  December  1  of  each 
year,  obtain  from  the  Public  Printer  an  estimate  of  cost 
of  the  publications  of  such  Department  or  office  required 
by  law,  and  so  much  of  the  same  as  would  under  the  terms 
of  the  resolution  be  charged  to  the  appropriation  of  the 
Department,  etc.,  in  which  such  publications  originate  shall 
be  set  aside  and  be  available  only  for  the  printing  and 
binding  of  such  documents  until  all  of  the  allotment  cost 
on  that  account  shall  have  been  paid. 

In  my  opinion,  since  the  Official  Register  is  a  public 
document  emanating  from  the  Census  Office  under  the  di- 
rection of  the  statutes,  the  printing  cost  as  defined  in  the 
resolution  of  1900  seems  clearly  chargeable  to  the  Census 
Office  appropriation  in  accordance  with  the  language  "  shall 
be  charged  to  the  appropriation  or  allotment  of  appropria- 
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tion  for  the  printing  and  binding  of  the  Departnient, 
bureau,  or  independent  office  of  the  Government  in  which 
such  documents  or  reports  originate; "  and  that  the  balance 
of  the  cost  shall  be  charged  to  the  Congressional  allotment 
and  the  appropriate  executive  allotment  in  proportion  to 
the  number  delivered  to  each.  As  the  distribution  pro- 
vided for  in  section  73  of  the  act  of  1895  embraces  allot- 
ments to  Congress  and  the  members  thereof,  to  the  Depart- 
ments and  to  various  offices  and  branches  of  the  Govern- 
ment, as  well  as  other  depositories,  there  appears  to  be  no 
reason  why  a  proportional  charge  of  such  balance  of  cost 
should  not  be  charged  in  accordance  with  the  statute,  in 
this  case  to  the  State  Department  appropriation,  in  pro- 
portion to  the  number  delivered. 

The  scheme  appears  to  be,  in  brief,  that  the  printing  cost 
shall  be  charged  to  the  particular  Department  or  bureau 
or  office  in  which  the  publication  originates,  and  the  bal- 
ance proportionately  to  Congress  and  the  Departments 
and  offices  of  the  Government  to  which  the  distribution  is 
made. 

Without  attempting  to  determine  a  point  that  jjrevious 
laws  and  established  practice  may  definitely  settle,  it  ap- 
pears to  me  that  since  the  resolution  at  its  outset  refers 
to  printing  and  binding  and,  on  the  other  hand,  the  appor- 
tionment qf  cost  embraces,  first,  what  I  have  called  the 
printing  cost,  being  for  the  "  work  involved  in  the  actual 
preparation  for  printing,  apart  from  the  creation  of  manu- 
script," and,  second,  "  the  balance  of  cost,"  the  latter  di- 
vision, which  is  to  be  apportioned  between  Congress  and 
the  Departments,  must  necessarily  include  the  binding  cost 
and  any  charge  which  may  be  incurred  for  the  creation  of 
manuscript.  Suggesting  this  view,  however,  rather  than 
deciding  that  point,  I  have  the  honor  to  advise  you  that, 
except  as  herein  indicated  to  be  apportioned,  the  charge  of 
the  Public  Printer  against  the  State  Department  for  the 
copies  of  the  Official  Register  is  not  legal. 
Very  respectfully, 

'  CHARLES  J.  BONAPARTE. 

The  Secketary  of  State. 
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rOSTMASTER-GENEKAL— EXCLUSION    OF   SEDITIOUS   PUB- 
LICATIONS FROM  THE  MAILS. 

AVhile  the  question  is  not  free  from  doubt,  the  Postmaster-General 
will  be  justifled  in  excluding  from  tbe  mails  any  issue  of  a  i)erlod- 
ical,  otherwise  ent4tle<i  to  the  privilege  of  second-class  mall 
matter,  which  shall  contain  any  article  constituting  a  seditious 
libel  and  counseling  such  crimes  as  murder,  arson,  riot,  and 
treason. 

The  printing  and  circulation  of  such  a  paper  was  clearly  an  offense 
at  common  law,  l)ut  it  constitutes  no  offense  against  the  United 
States  In  the  absence  of  a  Federal  statute  making  it  one. 

The  publication  in  question  is  not  '*  indecent "  in  the  sense  In  which 
that  word  is  used  in  section  3893,  Revised  Statutes,  as  amended 
by  the  acts  of  July  12,  1876  (19  Stat.,  90),  and  September  26, 
1888  (25  Stat,  4^5),  nor  is  it  an  "article  or  thing  Intended 
*  *  ♦  for  •  *  •  Immoral  use,"  in  the  sense  of  the  particu- 
lar immoral  puriK)ses  which  Congress  intended  should  render 
such  matter  unmailable  under  the  provisions  of  that  law. 

The  publication  would  come  within  the  terms  of  the  act  of  June  18, 
1888  (25  Stat.,  187),  as  amended  by  the  act  of  September  26,  1888 
(25  Stat.,  490),  as  being  "libelous,"  "scurrilous,"  "defamatory," 
and  "threatening,"  if  such  matter  were  printed  on  its  cover  or 
wrapi)er. 

There  Is  no  statute  directing  the  exclusion  from  the  mails  of  a 
publication  counseUng  such  crimes  as  murder,  arson,  riot,  and 
treason,  and  making  its  dei>osit  in  the  malls  an  offense  against 
the  United  States;  and  in  the  absence  of  such  a  statute,  it  Is  not 
an  offense  to  i)rlnt  and  deiwslt  In  the  mails  a  publication  of  such 
a  character. 

i^nigress  has  full  power  under  the  Constitution  to  exclude  from 
the  malls  a  publication  which  counsels  the  commission  of  murder, 
arson,  riot,  or  treason,  and  to  make  the  use,  or  the  attempted 
use,  of  the  malls  for  the  transmission  of  such  writings  a  crime 
against  the  United  States. 

Department  of  Justice, 

March  3L  lOOS, 
Sir:  On  March  20,  1908,  I  received  from  you  the  fol- 
lowing letter: 

*•  To  the  Department  of  Justice  : 

•'  By  my  direction  the  Postmaster-General  is  to  exclude 
La  Questione  Sociale,  of  Patterson,  X.  J.,  from  the  mails, 
and  it  will  not  be  admitted  to  the  mails  unless  by  order 
of  the  court,  or   unless  you   advise  me  that  it  must  be 
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admitted.  Please  see  if  it  is  not  possible  to  prosecute  crimi- 
nally under  any  section  of  the  law  that  is  available  the 
men  that  are  interested  in  sending  out  this  anarchistic 
and  murderous  publication.  They  are  of  course  the  ene- 
mies of  mankind  and  every  effort  should  be  strained  to 
hold  them  accountable  for  an  offense  far  more  infamous 
than  that  of  an  ordinary  murderer. 

*'  This  matter  has  been  brought  to  my  attention  by  the 
mayor  of  the  city  of  Paterson.  I  wish  every  effort  made 
to  get  at  the  criminals  under  the  Federal  law.  It  may 
be  found  impossible  to  do  this.  I  shall  also,  through  the 
Secretary  of  State,  call  the  attention  of  the  governor  of 
New  Jersey  to  the  circumstances,  so  that  he  may  proceed 
under  the  State  law,  his  attention  l)eing  further  drawn 
to  the  fact  that  the  newspaper  is  circulated  in  other  States. 
After  you  have  concluded  your  investigation  I  wish  a  re- 
port from  you  to  serve  as  a  basis  for  a  reconmiendation  by 
me  for  action  by  Congress.  Under  section  3893  of  the 
Revised  Statutes  lewd,  obscene,  and  lascivious  books  and 
letters,  publications  for  indecent  and  immoral  uses  or  of 
an  indecent  and  immoral  nature,  and  postal  cards  upon 
which  indecent  and  scurrilous  epithets  are  written  or 
printed,  are  all  excluded  from  the  mail,  and  provision  is 
made  for  the  fine  and  imprisonment  of  those  guilty.  The 
newspaper  article  in  question  advocates  murder  by  dyna- 
mite. It  specifically  advocates  the  murder  of  enlisted  men 
of  the  United  States  Army  and  officers  of  the  police  force^ 
and  the  burning  of  houses  of  private  citizens.  The  preach- 
ing of  murder  and  arson  is  certainly  as  immoral  as  the 
circulation  of  obscene  and  lascivious  literature,  and  if  the 
practice  is  not  already  forbidden  by  the  law  it  should  be 
forbidden.  The  immigration  law  now  prohibits  the  entry 
into  the  United  States  of  any  person  who  entertains  or 
advocates  the  views  expressed  in  this  newspaper  article. 
It  is  of  course  inexcusable  to  permit  those  already  here  to 
promulgate  such  views.  Those  who  write,  publish,  and 
circulate  those  articles  stand  on  a  level  with  those  who  use 
the  mails  for  distributing  poisons  for  the  purpose  of  mur- 
der; and  convictions  have  l)een  obtained  when  the  mails 
have  thus  been  used  for  the  distribution  of  poisons.     No 
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law  should  require  the  Postmaster-General  to  become  an 
accessory  to  murder  by  circulating  literature  of  this  kind.'' 

There  was  also  a  letter  to  you  of  March  19,  1908,  from 
Hon.  Andrew  S.  McBride,  mayor  of  the  city  of  Patersen, 
in  the  State  of  New  Jersey,  and  certain  newspaper  clip- 
pings, two  of  which  contain  what  purport  to  be  transla- 
tions of  an  alleged  article  in  the  publication  ''  La  Ques- 
tione  Sociale  ■'  mentioned  in  your  letter,  and  which  I 
understand  to  be  printed  and  circulated  in  Italian.  The 
article  thus  attributed  to  La  Questione  Sociale,  as  trans- 
lated in  the  clippings,  reads  as  follows : 

"  We  want  everybody  to  be  with  us.  We  invite  every- 
body to  get  together  and  arm  themselves.  Seventy-five 
l^er  cent  have  only  a  knife  in  the  house  which  will  only 
cut  onions. 

"  It  will  be  a  good  thing  for  everybody  to  have  a  gun. 
When  we  are  ready  the  first  thing  to  do  is  to  break  into  the 
armory  and  seize  the  rifles  and  ammunition.  Then  all  the 
people  will  be  with  us  as  soon  as  they  see  this.  The  next 
thing  to  do  is  to  get  hold  of  the  police  station,  and  when 
the  police  see  that  they  are  not  strong  enough  the  chief  of 
police  will  ask  for  soldiers. 

"  Even  at  that  the  dynamite  is  easy  to  get  for  us. 
Twenty-five  cents  worth  will  blow  a  big  iron  door  down. 
We  don't  want  to  forget  that  the  dynamite  will  help  us  to 
W'in.  Two  or  three  of  us  can  defy  a  regiment  of  soldiers 
without  fear.  We  will  start  when  no  one  is  thinking  any- 
thing about  it.  Then  we  can  beat  them  man  for  man. 
At  that  time  show  no  sympathy  for  any  soldiers,  even  if 
they  be  sons  of  the  people.  As  soon  as  we  get  hold  of  the 
police  station  it  is  our  victory.  The  thing  is  to  kill  the 
entire  force.  If  not  they  will  kill  us.  After  we  have  done 
this  the  first  thing  to  do  is  to  look  out  for  ourselves  first 
and  then  for  the  people  who  helped  us. 

"  We  must  get  into  the  armory ;  and  in  case  we  can  not, 
then  we  will  blow  it  down  with  dynamite.  Then  when  we 
are  ready  we  must  set  fire  to  three  or  four  hoUvSes  in  differ- 
ent locations  on  the  outskirts  which  will  bring  out  the  fire 
department  and  all  the  police.    Then  we  will  start  a  fire 
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in  the  center  of  the  city.  This  will  be  an  easy  thing  to  do 
as  the  police  and  firemen  will  be  on  the  outskirts." 

I  have  carefully  examined  the  law  relating  to  the  sub- 
ject-matter of  your  letter  of  March  20,  and  in  accordance 
with  your  direction  submit  the  following  report  thereon, 
I  must  premise,  however,  by  saying  I  have  not  sought  in- 
formation as  to  the  accuracy  of  thp  translation  of  the 
article,  nor  yet  as  to  the  character  of  the  publication  itself, 
and  the  antecedents  or  purposes  of  its  publishers,  except 
in  so  far  as  these  are  indicated  by  the  alleged  passage  in 
the  same  article  hereinbefore  set  forth.  If  this  publica- 
tion does  not  come  within  the  class  of  periodicals  entitled 
to  transportation  in  the  mails  as  mailable  matter  of  the 
second  class,  for  reasons  other  than  the  sentiments  it 
expresses,  or  the  illegal  or  immoral  character  of  its  con- 
tents, the  Post-Office  Department  has  ample  authority  to^ 
deny  it  admission  to  the  mails,  and,  I  am  informed,  that 
in  fact  this  has  been  done  for  reasons  altogether  inde- 
pendent of  the  peculiar  characteristics  of  the  alleged  arti- 
cle called  to  your  attention.  Moreover,  while  it  would  l)e 
appropriate,  of  course,  to  ascertain  all  the  material  facts 
respecting  the  periodical  concerned,  or  the  individuals  re- 
sponsible for  its  publication  before  instituting  proceedings 
of  any  kind  which  might  affect  their  rights  or  interests. 
I  understand  your  instructions  as  directing  a  report  upon 
the  assumption  that  the  alleged  newspaper  in  question, 
and  others  of  a  similar  character,  habitually  publish  arti- 
cles substantially  similar  to  the  one  translated  in  the  clip- 
ping sent  me.     Your  letter  asks  in  substance : 

First.  ^Vhether  the  publication  of  such  articles  consti- 
tutes a  criminal  offense  on  the  part  of  the  publishers. 

Second.  Whether  this  offense  is  punishable  by  the  Fed- 
eral courts. 

Third.  Whether  such  publications  are  criminal  or  ex- 
cluded from  the  mails  by  any  existing  statute  of  the  United 
States. 

Fourth.  Whether,  if  they  are  not,  the  Congress  can  con- 
stitutionally enact  a  law  or  laws  providing  for  their  ex- 
clusion and  their  treatment  as  crimes. 

Fifth.  Whether,  in  the  existing  condition  of  the  law,  the 
Postmaster-General  can  be  compelled  to  admit  such  pub- 
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lications  to  the  mails  and  transport  and  distribute  them  as 
mail  matter. 

1.  The  article  in  question,  supposing  it  to  have  been  ac- 
curately translated,  constitutes  a  seditious  libel,  and  its  pub- 
lication, in  my  opinion,  is  undoubtedly  a  crime  at  common 
law.  (See  Russell  on  Crimes,  6th  ed.,  vol.  1,  sec.  1,  chap. 
28,  p.  595.) 

In  Reg.  v.  Lovett  (9  C.  &  P.,  466),*Littledale,  J.,  says: 

"  If  this  paper  has  a  direct  tendency  to  cause  unlawful 
meetings  and  disturbances,  and  to  lead  to  a  violation  of 
the  laws,     *     *     *     it  is  a  seditious  libel." 

Referring  to  the  above-mentioned  offense.  Professor 
Greenleaf  says: 

"  This  crime  is  committed  by  the  publication  of  writings 
blaspheming  the  Supreme  Being;  or  turning  the  doctrines 
of  the  Christian  religion  into  contempt  and  ridicule;  or 
tending,  by  their  immodesty,  to  corrupt  the  mind,  and  to 
destroy  the  love  of  decency,  morality,  and  good  order; 
or  wantonly  to  defame  or  indecorously  to  calumniate  the 
economy,  order,  and  constitution  of  things  which  make 
up  the  general  system  of  law  and  government  of  tlie 
country;  to  degrade  the  administration  of  government  or 
of  justice;  or  to  cause  animosities  between  our  own  and 
any  other  foreign  government,  by  personal  abuse  of  its 
sovereign,  its  ambassadors,  or  other  public  ministers;  and 
by  malicious  defamations,  expressed  in  printing  or  writing, 
or  by  signs  or  pictures,  tending  either  to  blacken  the 
memory  of  one  who  is  dead  or  the  reputation  of  one  who 
is  living,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, and  ridicule.  This  descriptive  catalogue  embraces 
all  the  several  species  of  this  offense  which  are  indictable 
at  common  law ;  all  of  which,  it  is  believed,  are  indictable 
in  the  United  States,  either  at  common  law  or  by  virtue 
of  particular  statutes."     (3  Greenl.  Ev.,  sec.  164.) 

In  Starkie  on  Libel,  first  edition,  page  525,  the  test  of 
the  criminality  of  such  a  publication  is  said  to  lie  in  the 
answer  to  the  following  question :  "  Has  the  communication 
a  plain  tendency  to  produce  public  mischief  by  perverting 
the  mind  of  the  subject  and  creating  a  general  dissatis- 
faction toward  government  ?  "     In  the  publication  you  have 
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called  to  my  attention,  all  persons  reading  it  are  urged  to 
procure  arms,  to  seize,  or  if  that  be  impossible,  to  destroy  by 
djniamite,  certain  public  buildings;  to  resist  forcibly,  and, 
if  practicable,  kill  police  officers  endeavoring  to  discharge 
their  duties  as  such,  and  also  the  military  forces  which 
might  be  sent  to  aid  in  the  restoration  of  order.  It  is  im- 
material whether  the  writer  referred  to  the  Regular  Army 
of  the  United  States  or  to  the  organized  militia  of  the 
State  of  Xew  Jersey  in  this  connection,  and  the  criminal 
character  of  his  utterance  is  not  affected  by  the  fact  that 
he  failed  to  designate  any  particular  policeman,  or  any 
individual  officer  or  enlisted  man  of  the  Army  or  militia 
among  his  intended  victims. 

"A  person  delivered  a  ticket  up  to  the  minister  after 
sermon,  wherein  he  desired  him  to  take  notice  that  offenses 
passed  now  without  control  from  the  civil  magistrate,  and 
to  quicken  the  civil  magistrate  to  do  his  duty,  etc.;  and 
this  was  held  to  be  a  libel,  though  no  magistrate  in  par- 
ticular was  mentioned.  Bac.  Abr.  tit.  Libel  (A)  2.'' 
(Russell  on  Crimes,  vol.  1,  p.  623.) 

In  this  instance  the  publication  not  only  suggests,  but 
urges,  arson,  murder,  riot,  and  treason  against  both  the 
State  and  the  National  governments.  There  can  be  hardly 
a  clearer  or  stronger  case  of  a  seditious  libel  at  common  law. 

2.  It  is  quite  clear,  however,  that  such  a  publication 
constitutes  no  offense  against  the  United  States  in  the 
absence  of  some  Federal  statute  making  it  one.  This  was 
determined  in  the  early  case  of  United  States  v.  Hudson 
and  Goodwin  (7  Cr.,  32),  decided  February  13,  1812.  The 
report  says : 

"  This  was  a  case  certified  from  the  Circuit  Court  for 
the  District  of  Connecticut,  in  which,  upon  argument  of 
a  general  demurrer  to  an  indictment  for  a  libel  on  the 
President  and  Congress  of  the  United  States,  contained 
in  the  Connecticut  Currant,  of  the  7th  of  May,  1806, 
charging  them  with  having  in  secret  voted  two  millions 
of  dollars  as  a  present  to  Bonaparte  for  leave  to  make  a 
treaty  with  Spain,  the  judges  of  that  court  were  divided 
in  opinion. upon  the  question  whether  the  Circuit  Court 
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of  the  United  States  had  a  common-law  jurisdiction  in 
«ases  of  libel." 

The  court  determined  in  this  case  that  the  courts  of  the 
United  States  have  no  common-law  jurisdiction  in  crim- 
inal cases,  pointing  out  that  no  provision  of  the  Constitu- 
tion or  statutes  enacted  under  its  powers  had  conferred 
^uch  jurisdiction,  and  decided  that  it  could  not  be  implied 
from  the  mere  necessity  of  protecting  the  Federal  Govern- 
ment in  the  execution  of  its  constitutional  duties.  The 
court  says  in  conclusion : 

"  Certain  implied  powers  must  necessarily  result  to  our 
courts  of  justice  from  the  nature  of  their  institution.  But 
jurisdiction  of  crimes  against  the  State  is  not  among  these 
powders.  To  fine  for  contempt — imprison  for  contumacy — 
enforce  the  observance  of  order,  etc.,  are  powers  which 
can  not  be  dispensed  with  in  a  court,  because  they  are 
necessary  to  the  exercise  of  all  others;  and  so  far  our  courts 
no  doubt  possess  powers  not  immediately  derived  from 
statute;  but  all  exercise  of  criminal  jurisdiction  in  com- 
mon-law cases  we  are  of  opinion  is  not  within  their  implied 
powers." 

From  the  foregoing  considerations  I  conclude: 

1.  That  the  printing  and  circulation  of  the  paper  in 
<juestion,  supposing  it  to  be  correctly  translated,  was 
clearly  an  offense  at  common  law. 

2.  That  of  this  offense  the  courts  of  the  United  States 
have  no  jurisdiction  in  the  absence  of  any  act  of  Congress 
declaring  it  a  crime  and  authorizing  its  punishment. 

3.  In  compliance  with  your  instructions  I  have  very  care- 
fully investigated  the  statutes  of  the  United  States  to  see 
if  they  contain  any  provision  making  such  a  publication 
an  offense  against  the  United  States  or  authorizing  its  ex- 
clusion from  the  mails.  Section  3893,  Revised  Statutes,  as 
amended  by  the  acts  approved  July  12,  1876  (19  Stat., 
f)0),  and  September  26,  1888  (25  Stat,  496),  contains  the 
following  provision: 

"  Every  obscene,  lew^d,  or  lascivious  book,  pamphlet, 
picture,  paper,  letter,  writing,  print,  or  other  publication 
of  an  indecent  character,  and  every  article  or  thing  de- 

00590— VOL  26—08 30 


662        Mails — Excliision  of  Seditious  Publications. 

signed  or  intended  for  the  prevention  of  conception  or 
procuring  of  abortion,  and  every  article  or  thing  intended 
or  adapted  for  any  indecent  or  immoral  use,  and  every 
written  or  printed  card,  letter,  circular,  book,  pamphlet* 
•  advertisement,  or  notice  of  any  kind  giving  information, 
directly  or  indirectly,  where  or  how,  or  of  whom,  or  by 
what  means  any  of  the  hereinbefore  mentioned  matters, 
articles,  or  things  may  be  obtained  or  made,  whether 
sealed  as  first  class  matter  or  not,  are  hereby  declared  to  be 
non-mailable  matter,  and  shall  not  be  conveyed  in  the  mails 
nor  delivered  from  any  post-office  nor  by  any  letter  car- 
rier; and  any  person  who  shall  knowingly  deposit,  or 
cause  to  be  deposited,  for  mailing  or  delivery,  anything 
declared  by  this  section  to  be  non-mailable  matter,  any  any 
person  who  shall  knowingly  take  the  same,  or  cause  the 
same  to  be  taken,  from  the  mails  for  the  purpose  of  circu- 
lating or  disposing  of,  or  of  aiding  in  the  circulation  of 
or  disposition  of  the  same,  shall,  for  each  and  every  offense, 
be  fined  upon  conviction  thereof  not  more  than  five  thou- 
sand dollars,  or  imprisoned  at  hard  labor  not  more  than 
five  years,  or  both,  at  the  discretion  of  the  court." 

There  can  be, 'I  think,  no  doubt  that,  in  a  sense,  this 
article  is  a  "publication  of  an  indecent  character;"  but 
it  is  not,  in  my  opinion,  "  indecent "  in  the  sense  in  which 
the  word  is  used  in  this  section.  It  is  also  clearly  an 
"  article  or  thing  intended  ♦  *  *  for  *  *  *  im- 
moral use,"  for  its  purpose  is  plainly  to  suggest  several 
grave  crimes,  including  treason,  murder,  and  arson,  and 
such  a  purpose  is  undoubtedly  immoral ;  but  the  particular 
immoral  purposes  which  the  Congress  intended  to  render 
matter  unmailable  under  this  provision  of  law  are  not 
such  purposes  as  inspired  the  article  in  question.  The 
language  of  the  section  shows  clearly  that  it  was  intended 
to  exclude  matter  either  literally  "  obscene  "  in  the  sense 
generally  attributed  to  the  word,  or  of  a  nature  ''  ejusdem 
generis  with  obscenity.  In  this  case  the  rule  noscitur  a 
sociis  must  be  applied  to  such  words  as  "  indecent "  and 
"  immoral  "  in  the  construction  of  a  highly  penal  statute, 
and  I  can  not  advise  you  that  the  section  above  quoted 
authorizes  either  the  prosecution  of  the  persons  mailing 
the  paper  in  question  or  its  exclusion  from  the  mails. 
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The  act  of  June  18,  1888  (25  Stat.,  187),  as  amended  by 
the  act  of  September  20  of  the  same  year  (ibid.,  496)  is 
as  follows: 

"  That  all  matter  otherwise  mailable  by  law,  upon  the 
envelope  or  outside  cover  or  wrapper  of  which,  or  any 
postal  card  upon  which,  any  delineations,  epithets,  terms, 
or  language  of  an  indecent,  lewd,  lascivious,  obscene,  libel- 
ous, scurrilous,  defamatory,  or  threatening  character,  or 
calculated  by  the  terms  or  manner  or  style  of  display  and 
obviously  intended  to  reflect  injuriously  upon  the  char- 
acter or  conduct  of  another  may  be  written  or  printed,  or 
otherwise  impressed  or  apparent,  are*  hereby  declared  non- 
mailable matter,  and  shall  not  be  conveyed  in  the  mails, 
nor  delivered  from  any  post-office  nor  by  any  letter  car- 
rier, and  shall  be  withdrawn  from  the  mails  under  such 
regulations  as  the  Postmaster-General  shall  prescribe ;  and 
any  person  who  shall  knowingly  deposit,  or  cause  to  be 
deposited,  for  mailing  or  delivery,  anything  declared  by 
this  section  to  be  non-mailable  matter,  and  any  person  who 
shall  knowingly  take  the  same  or  cause  the  same  to  be 
taken  from  the  mails,  for  the  purpose  of  circulating  or 
disposing  of,  or  of  aiding  in  the  circulation  or  disposition 
of  the  same,  shall,  for  each  and  every  offense,  upon  con- 
viction thereof,  be  fined  not  more  than  five  thousand  dol- 
lars, or  imprisoned  at  hard  labor  not  more  than  five  years, 
or  both,  at  the  discretion  of  the  court." 

I  have  no  doubt  that  the  publication  in  question  would 
come  within  the  terms  of  this  statute,  if  the  article  to  which 
you  have  called  my  attention  were  printed  on  its  cover  or 
wrapper  or  it  were  so  folded  that  this  part  of  its  contents 
might  be  .exposed  to  public  view.  Its  language  is  un- 
doubtedly "  libelous,"  "  scurrilous,"  "  defamatory,"  and 
"  threatening,"  and  if  deposited  in  the  mail  in  such  manner 
that,  without  removing  the  cover,  this  language  might  be 
read  by  other  persons  than  the  one  to  whom  it  was  ad- 
dressed, it  would  unquestionably  come  within  the  prohibi- 
tion of  the  act.  I  infer,  however,  since  there  is  no  state- 
ment as  to  the  nature  of  its  inclosure,  that  this  paper  was 
so  wrapped  and  folded  as  not  to  disclose  the  article  in 
(luestion,  or,  at  all  events,  that  you  wish  my  opinion  as  to 
its  criminal  character  and  the  propriety  of  its  exclusion 
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from  the  mails  independently  of  the  question  of  its  in- 
closure  and  in  case  its  publishers  should  provide  a  wrapper 
which  would  conceal  its  contents;  and,  if  thus  inclosed,  it 
would  seem  clearly  not  to  come  within  the  provisions  of 
this  statute. 

There  are  some  other  provisions  of  law  such  as  those 
relating  to  letters,  circulars,  etc.,  connected  with  lotteries 
or  spurious  money  and  those  prohibiting  the  transportation 
<»f  noxious  insects  in  the  mails  which  declare  certain  classes 
of  matter  unmailable,  but  they  do  not  affect  the  case  of 
an  article  of  this  character,  and  I  am  obliged  to  report 
that  I  can  find  no  ex'press  provision  of  law  directing  the 
exclusion  of  such  matter  from  the  mails,  or  rendering  its 
deposit  in  the  mails  an  offense  against  the  United  States. 

4.  There  can  be  no  doubt,  however,  that  the  Congress 
has  full  power  under  the  Constitution  to  exclude  such  publi- 
cations from  the  mails.  As  is  said  by  Mr.  Justice  Field 
in  Ex  parte  Jackson  (96  U.  S.,  727,  732)  : 

"  The  power  possessed  by  Congress  embraces  the  regula- 
tion of  the  entire  postal  system  of  the  country.  The  right 
to  designate  what  shall  be  carried  necessarily  involves  the 
right  to  determine  what  shall  be  excluded."' 

In  the  cas(»  of  In  re  Rapier  (148  U.  S.,  110),  the  present 
Chief  Justice  says   (p.   134)  : 

"  It  is  not  necessary  that  Congress  should  have  the  power 
to  deal  Avith  crime  or  immorality  within  the  States  in  order 
to  maintain  that  it  possesses  the  power  to  forbid  the  use 
of  the  mails  in  aid  of  the  perpetration  of  crime  or  im- 
morality." 

Many  other  authorities  might  be  cited  to  the  same  effect. 
It  has  been,  it  is  true,  sometimes  contended  that  the  right 
to  use  the  mails  constitutes  a  form  of  property  which  is 
protected  from  "  confiscation  "  under  the  fifth  amendment, 
or  that  such  use  can  not  be  denied  to  any  citizen  without 
an  infringement  of  the  rights  secured  by  the  first  amend- 
ment ;  but  these  contentions  have  been  repudiated  by  high 
authority  and  seem  to  be  clearh*  untenable  in  view  of  the 
decisions  of  the  Supreme  Court  cited  above. 

I  have  the  honor  therefore  to  advise  you  that  it  is  clearly 
and  fully  Avithin  the  poAver  of  the  Congress  to  exclude  from 
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the  mails  the  publications  similar  to  the  one  set  forth  in 
the  clippings  inclosed  with  jour  letter,  and  to  make  the 
use,  or  attempted  use,  of  the  mails  for  the  transmission  of 
such  writings  a  crime  against  the  United  States. 

5.  There  remains  to  l)e  considered  the  interesting  and 
important  question  whether,  in  the  absence  of  any  legis- 
lation by  Congress  either  directing  or  prohibiting  the  trans- 
mission of  such  publications  through  the  mails,  the  Post- 
master-General, in  the  exercise  of  his  authority  as  head  of 
the  Post-Office  Department  and  acting  under  your  instruc- 
tions, has  the  right  to  exclude  them,  and  this  question  is 
one  of  no  little  difficulty.  It  must  be  premised  that  the 
Postmaster-General  clearly  has  no  power  to  close  the  mails 
to  any  class  of  persons,  however  reprehensible  may  l)e  their 
practices  or  however  detestable  their  reputation;  if  the 
question  were  whether  the  mails  could  be  closed  to  all  issues 
of  a  newspaper,  otherwise  entitled  to  admission,  by  reason 
of  an  article  of  this  character  in  any  particular  issue,  there 
could  be  no  doubt  that  the  question  must  be  answered  in 
the  negative.  Since,  however,  under  the  provisions  of  sec- 
tion 3882,  Revised  Statutes,  and  section  12  of  the  act  ap- 
proved March  3,  1879  (20  Stat,  359),  newspapers  may 
be  fully  examined  either  at  the  office  of  mailing  or  at  the 
office  of  delivering,  if  such  examination  shall  incidentally 
disclose  the  fact  that  a  newspaper  contains  matter  similar 
to  the  clippings  sent  wnth  your  letter,  then,  inasmuch  as 
"  all  printed  copies  struck  off  from  one  common  impression, 
though  they  constitute  merely  secondary  evidence  of  the 
contents  of  the  paper  from  which  they  are  taken,  are  con- 
sidered as  primary  evidence  of  each  other's  contents  '* 
(Taylor  on  Evidence,  section  388;  Rex  v.  ^Yat8on^  32  How. 
St.  Tr.,  82),  this  fact  may  be  reasonably  held  to  prove  that 
the  entire  issue  of  the  paper  contains  the  same  matter. 
Under  such  circumstances  can  the  Postmaster-General  ex- 
clude such  issues  from  the  mails? 

At  first  sight  it  may  seem  that  his  right  to  do  this  is 
denied  by  the  decision  in  Teal  v.  Felton  (12  How.,  284). 
In  that  case  the  postmaster  at  Syracuse,  N.  Y.,  refused  to 
deliver  to  the  plaintiff  a  newspaper  sent  him  by  mail  be- 
cause there  was  a  mark  on  the  wrapper  in  addition  to  the 
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address,  and  the  Postmaster-General  by  circular  had  di- 
rected, that  newspapers  having  markj^  on  their  wrappers 
should  not  be  delivered,  except  upon  the  payment  of  full 
letter  postage.  The  plaintiff  brought  a  suit  in  trover  for  the 
value  of  the  newspaper,  and  obtained  a  verdict  and  judg- 
ment for  6  cents.  The  case  finally  reached  the  Supreme 
Court,  and  it  was  determined  by  that  tribunal,  first,  that 
the  law  did  not  justify  the  instructions  of  the  Postmaster- 
General,  and,  secondly,  that  the  person  to  whom  a  news- 
paper is  addressed,  being  its  owner,  can  sue  the  postmaster 
for  its  value,  if  he  refuses  to  deliver  it  when  this  is  duly 
demanded  at  the  office  of  delivery! 

The  court  says  (p.  292)  : 

"The  United  States  undertakes,  at  fixed  rates  of  post- 
age, to  convey  letters  and  newspapers  for  those  to  whom 
they  are  directed,  and  the  postage  may  be  prepaid  by  the 
sender,  or  be  paid  when  either  reach  their  destination,  by 
the  person  to  whom  they  are  addressed.  When  tendered  bj' 
the  latter  or  by  his  agent,  he  has  the  right  to  the  immediate 
possession  of  them,  though  he  has  not  had  before  the  ac- 
tual possession.  If  then  they  be  wrongfully  withheld  for 
a  charge  of  unlawful  postage,  it  is  a  conversion  for  which 
suit  may  be  brought." 

And  so  in  the  case  of  Commerford  v.  Thompson  ( 1  Fed., 
417),  in  the  United  States  Circuit  Court  for  the  District 
of  Kentucky,  the  court.  Brown  J.,  says  (p.  419) : 

"  While  there  is,  undoubtedly,  power  to  prescribe  what 
shall  or  what  shall  not  be  carried  by  post  {Ex  parte  Jack- 
son^ 96  U.  S.,  727-732),  the  mails  are,  pinma  facie^  intended 
for  the  service  of  every  person  desiring  to  use  them;  and 
a  monopoly  of  this  species  of  commerce  is  secured  to  the 
Post-Office  Department.  (Rev.  Stat.,  sec.  3982.)  It  is,  then 
scarcely  necessary  to  say  that  the  officers  of  the  Depart- 
ment are  the  agents  of  the  public  in  the  performance  of 
this  service,  and  that  no  postmaster,  whether  acting  under 
the  instructions  of  the  Postmaster-General  or  not,  can 
lawfully  refuse  to  deliver  letters  addressed  to  his  office, 
unless  special  authority  for  so  doing  is  found  in  some  act 
of  Congress." 

These  authorities  and  some  other  decisions  and  dicta 
which  might  be  cited  to  the  same  effect  are  entitled  to 
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great  respect,  but,  after  a  very  careful  consideration  of  the 
subject,  I  do  not  think  they  are  decisive  of  the  question 
here  involved.  That  question  may  be  thus  stated:  Is  it 
the  intention  of  the  Congress,  as  expressed  in  the  Federal 
statutes  on  this  subject,  that  the  mails  should  be  used  to 
convey  libelous  solicitations  for  the  perpetration  of  treason 
and  felonies,  with  knowledge  on  the  part  of  the  Postmas- 
ter-Qeneral  and  his  subordinates  that  they  are  used  for 
this  purpose? 

In  the  argument  of  Mr.  James  C.  Carter  for  the  peti- 
tioner in  the  case  of  hi  re  Rapier^  he  supposes  this  ques- 
tion to  be  asked  (143  U.  S.,  p.  117) : 

"  Is  it  true,  then,  that  the  Government  of  the  United 
States  is  placed  in  the  singular  attitude  that  it  can  not 
discharge  its  duty  of  maintaining  a  mail  service  without 
extending  the  facilities  which  that  service  affords  to  crim- 
inals of  every  description  to  aid  them  in  the  commission 
of  crime?" 

The  question  is  no  less  material  to  the  construction  of  the 
postal  laws  than  to  their  constitutionality.  The  Congress 
undoubtedly  has  power  to  say  what  shall  and  what  shall 
not  be  mailable ;  but  in  the  absence  of  compelling  language, 
surely  a  construction  of  the  statutes  should  not  be  adopted 
which  would  render  officers  of  the  Government  accessories 
to  grave  crimes  and  convert  the  post-office  into  an  agency 
destructive  of  the  ends  of  the  Government.  In  several 
statutes  relating  to  the  postal  service  there  has  been  an 
implied  recognition  that  matter  offered  for  delivery  might 
be  excluded  from  the  mail,  although  no  statute  was  in  ex- 
istence prohibiting  its  transportation.  Thus,  section  3890, 
Revised  Statutes,  provides  for  the  punishment  of  "  any 
postmaster  who  shall  unlawfully  detain  in  his  office  any  let- 
ter or  other  mail  matter  the  posting  of  which  is  not  prohib- 
ited by  law,"  and  in  Revised  Statutes,  section  5471,  provi- 
sion is  made  for  the  punishment  of  "  any  person  employed 
in  any  department  of  the  postal  service  who  shall  improp- 
erly detain,  delay,  *  *  *  any  *  *  *  newspaper." 
It  is  obvious  that  these  words  "  unlawfully  "  and  "  improp- 
erly "  are  mere  surplusage  unless  the  detention  might  under 
certain  circumstances  be  laxoful  and  proper^  notwithstand- 
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ing  that  the  posting  of  the  mail  matter  might  not  be  "  pro- 
hibited by  law."  So  in  section  15  of  the  act  approved 
March  3,  1879  (20  Stat.,  359),  it  is  said:  "Nothing  in 
this  act  shall  be  so  construed  as  to  allow  the  transmis^^ion 
through  the  mails  of  any  publication  which  violates  any 
copyright  granted  by  the  United  States."  There  is,  in 
point  of  fact,  no  statute  expressly  prohibiting  the  trans- 
portation through  the  mails  of  publications  violating  the 
copyright  law.  The  proviso  just  quoted  assumes  that  he- 
cause  such  publications  are  unlawful,  they  will  or  may  be 
excluded  from  the  mails,  and  guards  against  any  construc- 
tion of  the  statute  in  which  it  is  contained  which  might 
relieve  them  from  this  implied  prohibition. 

In  the  consideration  of  this  question  it  is  important  to 
bear  in  mind  the  relations  of  the  United  States  to  persons, 
using  the  post-office.  As  is  said  in  Teal  v.  Felton^  above 
cited :  "  The  United  States  undertakes  to  convey  letters 
and  newspapers  for  those  to  whom  they  are  directed;'" 
that  is  to  say,  it  undertakes  the  business  of  a  messenger. 
In  so  far  as  it  conveys  sealed  documents,  its  agents  not 
only  are  not  bound  to  know,  but  are  expressly  forbidden 
to  ascertain,  what  the  purport  of  such  messages  may  be; 
therefore,  neither  the  Government  nor  its  officers  can  be 
held  either  legally  or  morally  responsible  for  the  nature  of 
the  letters  to  which  they  thus,  in  intentional  ignorance, 
afford  transportation.  But  in  the  case  of  printed  matter, 
intended  for  general  circulation  and  which,  by  virtue  of 
the  statutes  above  mentioned,  and  in  consideration  of  the 
reduced  rate  at  which  it  is  transported,  the  officers  of  the 
Post-Office  Department  have  the  legal  right  to  thoroughly 
inspect,  it  seems  obvious  that  neither  these  officers  nor  the 
Government  which  employs  them  can  escape  responsibility 
for  the  consequences  if  they  knowingly  transport  matter 
Avhich  becomes,  and  which  they  must  know  might  be  rea- 
sonably expected  to  become,  a  cause  of  crime. 

It  is  said  by  Mr.  Justice  Field  in  Ex  parte  Jackson 
{supra) ^  referring  to  the  j^ostal  laws  (96  U.  S.,  732)  : 

''In  their  enforcement,  a  distinction  is  to  be  made  be- 
tween different  kinds  of  mail  matter,  between  what  is 
intended  to  be  kept  free  from  inspection,  such  as  letters^ 
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and  sealed  j^ackages  subject  to  letter  postage;  and  what  is 
open  to  inspection,  such  as  newspapers,  magazines,  pam- 
phlets, and  other  printed  matter,  purposely  left  in  a  con- 
dition to  be  examined." 

It  seems  clearly  unreasonable  to  construe  these  laws 
without  regard  to  this  distinction,  and  no  less  unreason- 
able to  give  them  a  construction  which  would  make  the 
Postmaster-General  and  his  subordinates  conscious,  even 
if  unvoluntary,  agents  in  the  solicitation  of  treason  and 
felonies  and  the  circulation  of  seditious  libels. 

There  is  another  aspect  to  this  question.  To  determine 
whether  those  responsible  for  such  publications  have  a 
legal  right  to  their  transportation  in  the  mails  it  may  be 
material  to  determine  whether  they  would  have  any  ade- 
quate remedy  if  refused  such  transportation.  In  the  case 
of  Commerford  v.  Thompson^  above  cited,  while  the  court 
held  that  there  was  no  right  to  exclude  from  the  mails  the 
matter  excluded  in  that  case,  it  also  held  that  the  remedy 
by  injunction  was  not  open  to  the  plaintiff.  The  language 
of  the  court  is  as  follows  (1  Fed.,  p.  422) : 

"  Conceding  that  the  act  of  the  defendant  in  detaining 
these  letters  was  unauthorized,  and  that  the  complainant 
might  maintain  an  action  at  law  for  damages,  it  does  not 
necessarily  follow  that  he  is  entitled  to  an  injunction.  The 
writ  of  injunction  does  not  issue  as  a  matter  of  course, 
even  if  the  complainant  has  made  out  a  technical  right  to 
relief.  An  application  to  the  Court  of  Chancery  for  the 
exercise  of  its  prohibiting  powers  or  restricting  energies 
must  come  by  the  dictates  of  conscience,  and  be  sanctioned 
by  the  clearest  principles  of  justice.  The  granting  of  an 
application  is  largely  a  matter  of  discretion,  and  is  ad- 
dressed to  the  conscience  of  the  chancellor,  acting  in  view 
of  all  the  circumstances  connected  with  the  case.  A  party 
seeking  this  extraordinary  remedy  must  come  into  court 
with  clean  hands,  and  show  not  onl}^  that  his  claim  is  valid 
by  the  strict  letter  of  the  law,  but  that  in  justice  and  equity 
he  is  entitled  to  this  particular  mode  of  relief." 

After  citing  many  authorities  to  sustain  this  position  and 
examining  the  facts  of  the  case,  in  so  far  as  they  were 
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disclosed  by  the  record,  the  court  concluded  (1  Fed.,  p. 
425)  : 

"  In  any  light  in  which  this  case  can  be  viewed,  it  is 
impossible  to  avoid  the  conclusion  that  the  court  is  re- 
quired to  lend  its  aid  to  a  scheme  condemned  alike  by 
Congress  and  by  public  opinion.  Complainant  should  l)e 
left  to  his  remedy  at  law." 

How  the  Congress  views  the  "  schemes  "  disclosed  in  the 
article  from  La  Questione  Sociale  sufficiently  appears  from 
the  following  provision  in  the  act  approved  February  20, 
1907  (34  Stat,  908)  : 

"  No  person  who  disbelieves  in  or  who  is  opposed  to  all 
organized  government,  or  who  is  a  member  of  or  affiliated 
with  any  organization  entertaining  and  teaching  such  dis- 
belief in  or  opposition  to  all  organized  government,  or  who 
advocates  or  teaches  the  duty,  necessity,  or  propriety  of 
the  unlawful  assaulting  or  killing  of  any  officer  or  officers, 
either  of  specific  individuals  or  of  officers  generally,  of 
the  Government  of  the  United  States  or  of  any  other  organ- 
ized government,  because  of  his  or  their  official  character, 
shall  be  permitted  to  enter  the  United  States  or  any  terri- 
tory or  place  subject  to  the  jurisdiction  thereof." 

It  is  a  matter  of  notoriety,  and  therefore  of  judicial 
knowledge,  that  this  measure  was  enacted  in  obedience  to 
imperative  demand  of  public  opinion.  I  can  not  doubt 
therefore  that  any  court  of  conscience  would  reach  the  con- 
clusion with  that  announced  in  Commerford  v.  Thompson 
if  asked  to  compel  the  dissemination  throughout  the  country 
of  the  publication  inclosed  with  your  letter.  Such  a  court 
would  unquestionably  leave  the  complainant  to  his  remedy 
at  law.     What  would  be  the  value  of  that  remedy? 

It  is  well  settled  thjit  at  common  law  the  owner  of  a 
libelous  picture  or  placard  or  document  of  any  kind  is 
entitled  to  no  damages  for  its  destruction  in. so  far  at  least 
iis  its  value  may  depend  on  its  unlawful  significance.  Thus 
in  the  case  of  Du  Bost  v.  Beresford  (2  Camp.,  511)  a  suit 
was  brought  for  cutting  a  picture  of  great  value  w^hich 
the  plaintiff  had  publicly  exhibited,  and  it  is  stated — 

"  It  appeared  that  the  plaintiff  is  an  artist  of  consider- 
able eminence,  but  that  the  picture  in  question,  entitled 
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La  Belle  et  la  Bete,  or  '  Beauty  and  the  Beast/'  was  a 
scandalous  libel  upon  a  gentleman  of  fashion  and  his  lady, 
who  was  the  sister  of  the  defendant.  It  was  exhibited  m 
a  house  in  Pall-Mall  for  money,  and  great  crowds  went 
daily  to  see  it,  till  the  defendant  one  morning  cut  it  in 
pieces.  Some  of  the  witnesses  estimated  it  at  several  hun- 
dred pounds. 

"The  plaintiflF's  counsel  insisted,  on  the  one  hand,  that 
he  was  entitled  to  the  full  value  of  the  picture,  together 
with  a  compensation  for  the  loss  of  the  exhibition;  while 
it  was  contended  on  the  other  that  the  exhibition  was  a 
public  nuisance,  which  every  one  had  a  right  to  abate  by 
destroying  the  picture. 

"  Lord  EUenborough :  '  The  only  plea  upon  the  record 
being  the  general  issue  of  not  guilty^  it  is  unnecessary  to 
consider  whether  the  destruction  of  this  picture  might  or 
might  not  have  been  justified.  The  material  question  is 
as  to  the  value  to  be  set  upon  the  article  destroyed.  If  it 
was  a  libel  upon  the  persons  introduced  into  it,  the  law  can 
not  consider  it  valuable  as  a  picture.  Upon  an  applica- 
tion to  the  Lord  Chancellor,  he  would  have  granted  an 
injunction  against  its  exhibition,  and  the  plaintiff  was  both 
civilly  and  criminally  liable  for  having  exhibited  it.  The 
jury,  therefore,  in  assessing  the  damage,  must  not  consider 
this  as  a  work  of  art,  but  must  award  the  plaintiff  merely 
the  value  of  the  canvas  and  paint  which  formed  its  com- 
ponent parts.' " 

But  for  the  error  in  the  defendant's  pleading,  there  would 
have  been  no  right  of  recovery  at  all  in  this  case;  for  in 
Fores  v.  Johnes  (4  Esp.,  97),  in  which  the  plaintiff  was 
a  print  seller  in  Piccadilly,  and  the  action  was  brought  to 
recover  the  value  of  a  quantity  of  caricature  prints  sold 
by  him  to  the  defendant,  Lawrence,  J.,  said : 

"  For  prints,  whose  objects  are  generally  satire  or  ridicule 
of  prevailing  fashions  or  manners,  I  think  the  plaintiff 
may  recover;  but  I  can  not  permit  him  to  do  so  for  such 
whose  tendency  is  immoral  or  obscene;  nor  for  such  as  are 
libels  on  individuals,  and  for  which  the  plaintiff  might 
have  been  rendered  criminally  answerable  for  a  libel." 
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It  may  be  safely  said  that  ex  turpi  cansa  non  oritur  actio 
is  a  well-recrognized  principle  of  law :  a  stronger  case  could 
hardly  be  presented  for  its  application  than  a  claim  for 
damages  by  a  would-l)e  murderer,  incendiary,  and  promoter 
of  rebellion  against  a  public  officer  because  the  latter  re- 
fused to  become  a  party  to  his  crimes,  or  to  use  a  gf«at 
public  service,  supported  in  large  part  by  the  taxes  ittid 
regulated  by  the  laws  of  the  nation,  to  aid  in  the  subven^n 
of  orderly  government  and  civil  society. 

^\Tiile,  therefore,  in  the  absence  of  any  express  provision 
of  law  or  binding  adjudication  on  this  precise  point,  the 
question  is  certainly  one  of  doubt  and  difficulty,  I  advise 
you  that,  in  my  opinion,  the  Postmaster-General  will  be 
justified  in  excluding  from  the  mails  any  issue  of  any 
periodical,  otherwise*,  entitled  to  the  privileges  of  second- 
class  mail  matter,  which  shall  contain  any  article  consti- 
tuting a  seditious  libel  and  counselling  such  crimes  as  mur- 
der, arson,  riot,  and  treason. 

I  am,  sir,  yours,  very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  PREsmENT. 


NATIONAL    Ml'SKrM     RlILDINii— DKLIVKRY    OF    (illANITK 

FOR. 

The  contract  made  with  the  Th<>mi)FM>n-Starrett  Companj'  for  fiir- 
ninhing  the  granite  for  the  south  pavilion  and  dome  of  the  new 
National  Museum  building  requires  its  delivery  by  the  comi)an.v 
on  the  cars  at  the  Bethel,  Vt.,  quarry  within  two  years  from  the 
date  originally  fixed  for  the  completion  of  the  contract — that 
is,  on  or  before  April  17,  1908,  and  payment  therefor  may  be  made 
as  heretofore,  in  monthly  installments,  at  the  stipulated  price. 

I'he  contract  does  not,  however,  authorize  the  superintendent  of 
construction  to  withhold  payments  on  account  of  the  delay  in 
supplying  such  granite,  but  In  the  event  of  an  extension  of  time 
l)eing  allowed  to  comi)lete  the  contract,  may  deduct  "all  exjienses 
for  inspection  and  suijerintendence  and  all  actual  losses  and 
damages  to  the  United  States  due  to  the  delay  beyond  the  time 
originally  set  for  its  completion,"  as  provided  in  imragraph  5  of 
the  contract. 
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Depaktmkxt  of  Justk'k, 

Ajml  9,  IffOS. 

Sir  :  Your  letter  of  March  *27  transmits  for  my  ccmsidera- 
tion  and  opinion,  upon  the  questions  therein  presented,  a 
letter  from  the  Secretary  of  the  Smithsonian  Institution, 
Avith  its  accompanying  papers,  relating  to  a  contract  for 
certain  granite  to  be  used  in  the  construction  of  the  neAv 
building  for  the  National  Museum. 

It  appears  that  on  October  17,  1904,  the  superintendent 
of  construction  for  said  building  entered  into  a  contract 
with  the  Thompson-Starrett  Company,  of  New  York,  for 
furnishing  and  delivering  at  the  site  of  the  building  for  the 
National  Museum,  from  quarries  at  Bethel,  Vt.,  cut  granite 
for  the  front  walls  of  the  first  and  second  stories,  for  the. 
sum  of  $362,448.03.  The  contract  further  provides  that 
'•  within  two  years  from  the  date  of  the  completion  of  this 
<ontract,''  if  re(]uired  by  the  United  States,  the  Thompson- 
Starrett  Company  shall  '*  furnish   for  the  said  building, 

•  free  on  board '  cars  at  the  said  quarries,  all  of  the  granite 

*  *  *  required  for  the  construction  of  the  central  pa- 
vilion and  dome  at  the  south  front  of  the  building  *  *  * 
for  the  price  of  $0.82^  per  cubic  foot."'  Owing  to  lack  of 
<liligence  and  delay  in  furnishing  the  granite  last  men- 
tioned, which,  it  is  stated,  is  greatly  embarrassing  the 
|)rogress  of  the  work  on  the  National  Museum  building,  the 
superintendent  of  construction,  under  the  authority,  as 
<^laimed,  of  certain  provisions  of  the  contract  has  recently 
withheld  payments  from  the  contractor,  and  in  consequence 
<if  this  action  a  difference  of  opinion  has  arisen  between 
the  parties  as  to  the  time  within  which  the  delivery  of  the 
granite  may  be  completed  under  the  contract,  and  as  to  the 
appropriate  dates  of  payment  for  granite  delivered.  Based 
on  these  facts,  two  questions  are  propounded  for  my  opinion, 
namely : 

1.  Within  what  time  does  the  contract  require  the  deliv- 
ery on  cars  at  the  Bethel  quarry  of  all  of  the  granite  stock 
for  the  south  pavilion  and  dome  of  the  new  National 
Museum  building? 
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2.  When,  or  within  what  discretion,  if  any,  should  pay- 
ments therefor  be  made? 

The  stipulation  in  the  articles  of  agreement  to  furnish 
granite  for  the  south  pavilion  and  dome  of  the  National 
Museum  building  is  made  in  pursuance  of  the  provisions 
of  paragraph  27  of  the  specifications,  which  reads  in  part 
as  follows: 

"27.  As  the  granite  for  the  pavilion  and  dome  at  the 
south  front  of  the  building  is  not  included  in  the  proposal 
and  contract  herein  provided  for,  and  as  it  will  have  to  be 
procured  later  to  match  the  granite  adopted  for  the  first 
and  second  stories,  the  contractor  for  the  last-mentioned 
granite  must  agree  to  furnish  to  the  United  States  '  F.  O. 
B.'  at  the  quarry  at  any  time  within  two  years  after  the 
expiration  of  his  contract,  all  the  granite  needed  from  said 
quarry  for  the  construction  of  the  said  pavilion  and  dome/' 

«        *        4t 

By  paragraph  43  of  the  specifications  the  time  for  the 
expiration  or  completion  of  the  contract  covering  the  cut 
granite  is  fixed  at  one  and  a  half  years  from  the  date  of  the 
contract  (October  17,  1904),  namely,  April  17,  1900;  so 
(hat  the  rough  granite  for  the  pavilion  and  dome  was  de- 
liverable not  later  than  April  17,  1908.  It  seems,  however, 
that-owing  to  delays  on  the  part  of  the  contractor  the  work 
of  delivering  the  cut  granite  for  the  first  and  second  stories 
(»f  the  building  was  not  completed  by  the  date  fixed. 

The  articles  of  agreement  (paragraph  5)  provide  that 
in  case  the  said  contractor  shall  fail  to  j^rosecute  the  w^ork 
covered  by  his  contract  so  as  to  complete  the  same  within 
the  time  agreed  upon,  the  superintendent  of  construction 
may  waive  the  time  limit  and  permit  the  finishing  of  the 
work  within  a  reasonable  period,  to  be  determined  by  him, 
with  the  proviso  that  "  such  Avaiver  of  the  time  *  *  * 
shall  in  no  other  manner  affect  the  rights  or  obligations 
(^f  the  parties."'  If  the  original  time  limit  is  waived,  all 
actual  losses  and  damages  resulting  to  the  United  States 
on  account  of  the  delay  beyond  the  time  originally  set  for 
completion  are  to  be  determined  by  the  superintendent  of 
construction  and  deducted  from  the  payments  to  the  con- 
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tractor.  Acting  under  this  authority,  the  superintendent  of 
construction  granted  an  extension  of  time  to  the  con- 
tractor, permitting  delivery  of  the  cut  granite  as  late  as 
June  30,  1907.  As  a  matter  of  fact,  however,  that  portion 
of  the  work  was  not  finished  until  October  17,  1907,  or  just 
one  year  and  a  half  after  the  time  fixed  by  the  contract. 

It  is  contended  by  the  contractor  that  the  terms  of  the 
('ontract  permit  him  to  supply  the  rough  granite  for  the 
pavilion  and  dome  within  two  years  from  the  date  of  the 
actual  completed  delioery  of  the  cut  granite  for  the  first 
and  second  stories  of  the  building  on  October  17,  1907; 
that  is,  that  the  rough  granite  is  deliverable  on  or  before 
October  17,  1909.  On  the  other  hand,  the  superintendent 
of  construction  contends  that  delivery  of  the  rough  granite 
is  due  within  two  years  from  the  original  date  fixed  for 
the  completion  of  the  contract  for  the  cut  granite,  namely, 
April  17,  1906,  which  would  restrict  the  time  limit  to  April 
17,  1908. 

I  think  that  the  latter  construction  is  correct,  and  that 
the  contract  contemplates  a  delivery  of  the  rough  granite 
for  the  pavilion  and  dome  within  two  years  from  the  date 
of  the  completion  of  that  portion  of  the  contract  for  the 
cut  granite,  which  is  fixed  by  paragraph  43  of  the  specifica- 
tions at  one  year  and  a  half  from  the  date  of  the  acceptance 
of  the  contract.  The  clause  in  paragraph  5  of  the  articles 
of  agreement,  quoted  above,  which  provides  that  "  such 
waiver  of  the  time  *  *  *  shall  in  no  other  manner  aifect 
the  rights  or  obligations  of  the  parties,"  shows  clearly  that 
it  was  not  the  intention  to  j^ermit  any  possible  waiving  or 
extension  of  the  original  time  limit  which  might  seem 
necessary  or  expedient,  to  interfere  with  the  prompt  fulfill- 
ment of  an  obligation  depending  upon  the  completion  of 
the  contract,  for  which  an  ample  time  margin  had  already 
I)een  provided.  For  the  purposes  of  this  supplemental 
obligation  the  time  expressly  fixed  by  the  specifications  for 
the  completion  of  the  contract  must  remain  the  starting 
point  for  the  running  of  the  supplemental  period,  and  not 
the  date  at  which  the  contract  was  completed  in  fact  under 
the  extension  of  time  granted. 
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Tlie  contractor  also  contends  that  the  action  of  the  super- 
intendent of  construction  in  withholding  payments  on  ac- 
i'ount  of  the  delay  in  supplying  the  granite  stock  for  the 
])avilion  and  dome  is  not  authorized  under  the  contract. 

It  appears  that  the  superintendent,  who  theretofore  had 
l)aid  for  the  rough  granite  in  monthly  installments,  notified 
che  contractor  on  February  8  last  that,  owing  to  the  slow 
progress  made  in  the  delivery  of  the  granite,  of  which 
hardly  two  thirds  had  as  yet  been  quarried,  he  might  feel 
warranted  in  withholding  payments  on  the  stock  until  a 
much  better  progress  had  been  made  in  the  quarrying.  He 
subsequently  withheld  payment  for  the  February  deliv- 
eries, amounting  to  $i2,444.76,  for  which  representatives 
of  the  company  have  made  demands,  claiming  that  under 
the  terms  of  the  contract  payments  for  the  rough  stock 
are  due  as  fast  as  the  stone  is  placed  upon  the  cars  at  the 
quarry,  without  regard  to  the  provisions  of  the  contract 
regulating  payments,  which  they  assert  are  applicable 
only  to  the  work  in  connection  with  the  cut  granite. 

The  articles  of  agreement  (paragraph  11)  provide  that 
*'  payment  shall  be  made  *  *  *  as  prescril)ed  in  para- 
graph 41  of  the  general  conditions  hereto  attached  and 
forming  part  of  this  agreement.'-  Paragraph  41  of  the 
«:eneral  conditions,  which  is  by  no  means  definite  or  satis- 
factory, says: 

"  41.  Payments  shall  be  made  from  time  to  time  as 
the  progress  of  the  work  may  warrant.  A  percentage  of 
ten  per  centum  will  be  reserved  from  each  payment  until 
the  whole  of  the  cut  granite  called  for  by  the  annexed  con- 
tract shall  have  been  satisfactorily  delivered  and  accepted." 

Paragraph  43  of  the  specifications  provides  that  "  pay- 
ments in  general  will  be  regulated  by  the  promptness,  sys- 
tem, and  good  progress  made  by  the  respective  contractors 
in  fulfilling  the  time  schedule  above  laid  down."  The  time 
schedule  referred  to  specifies  the  times  within  which  the 
rut  (jranite  for  the  walls  shall  be  furnished  and  delivered. 

It  will  be  observed  that  these  provisions  refer  expressly 
•and  solely  to  payments  in  connection  w^th  the  work  of 
furnishing  the  cut  f/ranitc,  and  the  conclusion  seems  un- 
avoidable that  they  do  not  apply  to  payments  for  the  sto«k 
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granite  and  ought  not  to  be  construecj  as  covering  that 
portion  of  the  contract.  I  am  unable  to  find  anything 
further  in  the  documents  forming  the  contract  which  relate 
to  the  matter  of  payments,  except  the  provisions  of  para- 
graph 5  of  the  articles  of  agreement,  already  referred  to; 
and  it  would  seem  that  the  only  way  in  which  the  superin- 
tendent of  construction  could  exercise  his  authority  over 
payments  for  the  rough  granite  would  be,  in  the  event 
of  an  extension  of  time  being  allowed,  to  deduct  "  all  ex- 
penses for  inspection  and  superintendence  and  all  other 
actual  losses  and  damages  to  the  United  States  due  to  the 
delay  beyond  the  time  originally  set  for  completion,"  as 
provided  in  paragraph  5. 

Answering,  then,  the  specific  questions  formulated,  I 
have  the  honor  to  advise  you  that  the  contract  requires  the 
delivery  on  cars  at  the  Bethel  quarry  of  all  of  the  granite 
stock  for  the  south  pavilion  and  dome  of  the  new  National 
Museum  building  within  two  years  from  the  completion  of 
the  contract,  that  is  to  say,  on  or  before  April  17,  1908; 
i^nd  that  payments  therefor  may  be  made  as  heretofore  ip 
monthly  installments  at  the  stipulated  price.  But  I  am 
constrained  to  hold  that  imder  the  terms  of  the  contract, 
which  in  this  respect  are  unfortunate,  the  superintendent  of 
construction  is  without  authority  to  withhold  payment  for 
any  of  said  granite  after  the  same  has  been  accepted. 
Very  respectfuUv, 

CHARLES  J.  BONAPARTE. 

The  President. 


KALTIMORE   AND   POTOMAC   RAILROAD   COMPANY— RIGHT 
OF  WAY  ALONG  ANACOSTIA  RIVER,   D.  C. 

The  construction  by  the  Baltimore  and  Potomac  Railroad  Company, 
under  the  acts  of  Congress  of  February  5,  1867  (14  Stat.,  387). 
and  March  18,  1869  (16  Stat.,  1),  of  what  is  Isnown  as  its 
"curved"  line  of  road  along  the  northern  shore  of  the  Eastern 
Branch  of  the  Potomac  River  between  south  L  and  south  M 
streets,  in  the  District  of  Columbia,  and  its  open  and  notorious 
operation  of  that  line  ever  since  its  construction  prior  to  1870, 
with  the  tacit  consent  of  Congress  and  of  the  Executive  authori- 
ties, give  to  that  company  the  same  rights  to  maintain  and  oiierate 
said  line  which  it  would  have  had  if  this  route  had  been  specific- 
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ally  designated  In  the  acts  which  authorized  the  construction  of 
the  road  within  the  District. 

The  construction  by  that  company  of  what  is  known  as  Its 
"straight"  line  of  road  along  the  northern 'shore  of  the  Eastern 
Branch  of  the  Potomac  River,  in  the  District  of  Columbia,  under 
the  acts  of  February  5,  1867,  and  March  IS,  1869;  Its  payment 
of  the  sum  of  $20,000,  fixed  by  the  Secretary  of  War  rmder  the 
act  of  May  14,  1888  (25  Stat,  138),  as  the  additional  expense  of 
construction  of  the  bridge  across  the  Eastern  Branch  of  the 
Potomac  River,  by  reason  of  the  change  of  plans  to  avoid  Inter- 
fering with  the  operation  of  its  "straight"  line  of  road;  and  Its 
use  of  said  line  ever  since  its  construction,  with  the  knowledge  of 
Congress  and  of  the  officers  having  such  matters  in  charge,  and 
without  objection  by  either,  vested  In  that  company  the  same  right 
to  have,  maintain,  and  use  Its  "straight"  line  of  road  that  it 
would  have  had  If  such  right  had  been  expressly  granted. 

Since  the  Maryland  charter  of  the  railroad  company  allows  a  "width 
of  06  feet  for  the  right  of  way,  and  since  the  act  of  Congress  of 
February  5,  1867,  gives  the  same  right  and  privilege  In  thl& 
respect,  and  since  the  location  and  construction  of  the  "  curved  " 
and  "  straight "  lines  of  road  were  ui)on  this  basis,  the  right  of 
way  of  the  railroad  company  on  each  of  these  two  lines  Is  GO 
feet  in  width;  that  is,  33  feet  on  each  side  of  a  Hue  midway 
between  the  inner  rails  of  each  track. 

This  right  and  interest  of  the  railroad  comimny  Is  a  perpetual 
easement  for  railroad  puriwses,  leaving  in  the  United  States 
only  the  naked  fee,  with  a  possibility  of  reverter  of  the  beneficial 
use. 

The  conveyance  of  square  1137  and  part  of  square  1117,  In  the  city 
of  Washington,  District  of  Columbia,  to  Sidney  Bleber,  authorized 
by  section  21  of  the  act  of  June  30,  1906  (34  Stat,  787),  should 
be  such  as  to  enable  the  purchaser  to  assert  any  right  which  the 
United  States  could  rightfully  assert  and  no  other.  It  can  not 
however,  determine  what  this  Interest  Is  or  fix  the  respective 
rights  of  the  purchaser  and  the  railroad  company.  Streets 
within  the  lands  to  be  sold  should  be  excepted  from  the  con- 
veyance. 

The  easement  of  the  railroad  company  to  have  and  maintain  Its 
said  "  curved  "  and  "  straight "  lines  of  road  does  not  extend  to 
nor  include  the  right  to  occupy  the  space  between  these  two  rights 
of  way  with  sidetracks,  or  otherwise. 

T  nlike  grants  by  private  i)ersons,  grants  of  public  property  or  rights 
are  construed  against  the  grantee,  and  pass  nothing  beyond  what 
is  granted  expressly  or  by  necessary  Implication. 

The  Inquiry  as  to  whether,  In  view  of  the  fact  that  this  water 
front  may  In  future  be  needed  by  the  Government  in  connection 
with  any  Improvement  of  the  A  nacostia  River,  the  Secretary  of 
War   should   withhold   the  execution   of  the  conveyance   of   the 
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premlseB  until  the  matter  can  be  submitted  to  Congress  for  Its 
further  consideration,  raises  a  question  of  propriety  and  expedi- 
ency rather  than  of  law,  upon  which  the  x\ttorney-General  can  not 
advise.  • 

Department  of  Justice, 

April  U,  1908. 
Sir:  In  your  note  of  October  12,  1907,  with  its  various 
accompanying  papers,  you  ask  my  opinion  in  substance 
upon  the  following  questions : 

(1)  What-  are  the  rights  of  the  Pennsylvania  Railroad 
Company  to  the  lands  occupied  by  the  line  of  its  railway 
(main  line)  through  the  premises  mentioned  in  these  docu- 
ments, and  also  to  the  ground  used  by  it  for  side  tracks,  and 
other  like  purposes? 

(2)  Whether  the  findings  of  the  board  of  officers  as  to 
value  may  properh'  be  approved  by  this  Department? 
and 

(3)  Whether,  in  view  of  the  fact  that  it  is  thought  that 
the  water  front  may,  in  future,  be  needed  by  the  Govern- 
ment in  connection  with  any  improvement  of  the  Anacostia 
River,  which  may,  in  the  future,  be  authorized,  the  Depart- 
ment may  legally  withhold  the  execution  of  the  direction 
contained  in  section  21  of  the  act  of  June  30,  1906  (34 
Stat.,  787),  to  convey  the  premises  to  Sidney  Bieber,  uhtil 
the  matter  can  be  submitted  to  Congress  for  its  further 
consideration. 

I  must  express  my  regret  that  in  this  case  the  request  of 
this  Department,  so  often  made,  which  requires  that  a  re- 
quest for  an  official  opinion  shall  so  formulate  a  precise 
question  that  it  may  be  answered  as  a  question  of  law  and 
be  accompanied  by  a  statement  of  facts  should  have  been 
disregarded. 

The  question  of  the  title  to  the  lands  in  question  as  be- 
tween the  United  States  or  its  vendee  and  the  railroad 
company,  can  not  be  conclusively  determined  in  this  extra- 
judicial way,  and  the  main  purpose  of  this  inquiry  is  to 
ascertain,  as  far  as  can  be  done  in  this  manner,  the  por- 
tions of  the  lands  in  question  to  which  the  railroad  com- 
])any  has  title  or  right  in  order  to  determine  what  por- 
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tions  should  be  paid  for  by  the  purchaser  and  embraced 
in  the  deed  to  be  made. 

By  section  13  of  the  Act  of  March  ^,  1907  (34  Stat., 
1236),  it  is  provided— 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  au- 
thorized and  directed  to  convey  to  the  purchaser  from  the 
United  States  of  square  eleven  hundred  and  thirty-one, 
and  the  south  part  of  square  eleven  hundred  and  seventeen, 
and  the  squares  south  of  squares  eleven  hundred  and  twenty- 
three,  eleven  hundred  and  forty-eight,  and  eleven  hundred 
and  forty-nine,  in  the  city  of  Washington,  all  the  interest 
of  the  United  States  in  the  land  lying  south  of  the  squares 
so  purchased  and  between  them  and  the  channel  of  the 
Anacostia  River,  upon  payment  by  such  purchaser  into 
the  Treasury  of  the  United  States  of  such  sum  of  money 
as  the  said  Secretary  of  War,  upon  consideration  of  all  the 
circumstances,  shall  determine  proper  to  be  paid  for  the 
said  land;  and  the  surveyor  of  the  District  of  Columbia 
is  hereby  authorized  and  directed  to  mark  out  such  land 
and  determine  the  acres  and  to  record  a  plat  thereof." 

The  Baltimore  and  Potomac  Railroad  Company  was 
originally  chartered  by  act  of  the  legislature  of  Maryland 
(May  6,  1853,  ch.  194)  with  power  to  make  lateral  branches 
and  connect  with  other  railroads.  The  width  of  this  right 
of  way  was  fixed  at  66  feet,  except  that,  at  or  near  sta- 
tions, a  greater  width  might  be  used;  and  the  company 
was  authorized  to  lay  and  use  as  many  tracks  therein  as 
it  chose,  and  to  acquire  this  land  by  purchase  or  condemna- 
tion. 

By  the  act  of  Congress  of  February  5,  1867  (14  Stat, 
387),  the  Baltimore  and  Potomac  Railroad  Company  was 
authorized  to — 

"extend  into  and  within  the  District  of  Columbia  a 
lateral  railroad,  such  as  the  said  companj'  shall  construct 
or  cause  to  be  constructed  in  a  direction  towards  the  said 
District,  in  connection  with  the  railroad  which  they  arc 
about  to  locate  and  construct  from  the  City  of  Baltimore 
to  the  Potomac  river,  *  *  *  and  the  said  Baltimore 
and  Potomac  Railroad  Company  are  hereby  authorized  to 
exorcise  the  same  powers,  rights,  and  privileges,  and  shall 
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be  subject  to  the  same  restrictions,  in  the  extension  and 
construction  of  the  said  lateral  railroad  into  and  within 
the  said  District,  as  they  may  exercise  or  are  subject  to 
under  and  by  intent  of  their  said  charter  or  Act  of  Incor- 
poration, in  the  extension  and  construction  of  any  railroad 
within  the  State  of  Maryland ;  and  shall  be  entitled  to  the 
same  rights,  compensations,  benefits,  and  immunities,  in  the 
use  of  the  said  road,  and  in  regard  thereto,  as  are  provided 
in  their  said  charter,  except  the  right  to  construct  any 
lateral  road  or  roads  within  the  said  district,  *  ♦  *j 
it  being  expressly  understood  that  the  said  Baltimore 
and  Potomac  Railroad  Company  shall  have  power  only 
to  construct  from  the  said  Baltimore  and  Potomac  Rail- 
road one  lateral  road  within  the  said  District  to  some  point 
or  terminus  within  the  City  and  County  of  Washington, 
to  be  determined  in  the  manner  hereinafter  mentioned." 

The  act  of  March  18, 1869  (16  Stat,  1),  after  reciting  in 
the  first  section  that  the  Baltimore  and  Potomac  Railroad 
Company,  by  the  act  last  above  mentioned,  was  authorized 
to  extend  its  road  into  the  District  of  Columbia,  provides 
that  it — 

"may  enter  the  City  of  Washington  with  their  said 
railroad  and  construct  the  same  within  the  limits  of  said 
City  on  and  by  whichever  one  of  the  two  routes  herein 
designated  the  said  Company  may  elect  and  determine 
upon,  that  is  to  say :  *  *  ♦  Second.  Beginning  at  some 
point  on  the  northern  shore  of  the  eastern  branch  of  the 
Potomac  river  between  south  L  and  south  M  streets;  thence 
westwardly  between  said  streets,  etc." 

This  second  route  is  the  one  which  was  selected  and  upon 
which  the  road  was  constructed  and  still  remains,  and  the 
one  by  which,  between  south  L  and  south  M  streets,  it 
enters  the  city;  and  this  point  is  therefore  the  one  so 
designated  for  entrance  into  the  city. 

As  first  located,  it  was  intended  that  the  road,  after 
crossing  the  main  channel  of  the  river,  should  proceed  by 
substantially  a  straight  line  down  the  river  following  the 
shallow  water  upon  trestles  to  the  point  where  it  was  to 
enter  the  city;  but  because  of  treacherous  foundations  it 
was  located  bv  a  curved  line  to  the  northwestward  and 
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nearer  the  shore,  but  turning  eastward  again,  it  reached 
the  same  point  between  south  L  and  M  streets;  and  two 
main  tracks  were  placed  on  that  line.  This  will  be  men- 
tioned hereinafter  as  the  "  curved  line." 

This  was  constructed  and  in  operation  in  1870,  and  has 
so  continued  ever  since;  and  until  after  1889,  was  the  only 
main  line  of  the  road  within  said  district. 

As  there  was  no  more  particular  designation  or  restric- 
tion of  route  than  that  contained  in  and  elected  under  the 
act  of  18()9,  and  as  the  construction  and  operation  were 
open,  notorious,  and  with  the  tacit  consent  of  Congress 
and  the  Executive  authorities,  I  am  of  opinion  that  the 
construction  upon  this  curved  line  was  rightful  and  legal 
and  gave  to  the  company  the  same  rights  with  reference 
thereto  which  it  would  have  had  if  this  route  had  been 
specifically  designated  in  the  acts  which  authorized  the  con- 
struction of  the  road  within  the  District. 

But  those  acts  gave  the  right  to  only  one  right  of  way, 
66  feet  wide,  and  when  the  company  had  selected  this  route 
and  constructed  its  road  thereon,  its  legal  power  in  this 
respect  was  exhausted.  So  that  its  right  to  construct  or 
maintain  its  second,  or  w-hat  is  hereafter  called  the 
"straight  line,"  must  arise,  if  at  all,  from  other  sources, 
and  not  from  the  statutes  above  referred  to. 

As  already  stated,  this  straight  line  was  the  one  origi- 
nally intended,  and  is  laid  down  on  some  of  the  maps.  It 
lies  between  the  point  where  the' curved  line  turns  to  the 
northwest  and  the  point  between  south  L  and  M  streets. 
Since  its  construction,  this  has  been  and  is  one  of  the  main 
lines  of  said  road  in  the  District,  with  two  tracks,  and  is 
used  mainly  for  passenger  trains,  while  s^ome  of  the  freight 
trains  go  over  the  curved  line.  The  claimed  right  to  this 
straight  line  is  based  upon  the  following  facts: 

All  of  the  lands  here  in  question  and  all  which  are  oc- 
cupied by  the  railroad  company  on  the  northwest  side  of 
the  present  river  above  the  point  of  entrance  into  the  city 
are  made  ground,  formed  by  dumping  earth  and  other 
materials  by  the  railroad  company  and  the  District  au- 
tliorities  into  the  river,  thus  extending  the  land  from  the 
former  shore  into  the  present  water  edge  near  the  Pennsyl- 
vania Avenue  Bridge,  the  construction  of  which  w^as  begun 
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under  the  act  of  February  23,  1887  (24  Stat.,  412).     Both 
of  these  lines  of  railroad  pass  under  its  western  end. 

As  it  was  in  process  of  construction,  it  was  found  that 
one  of  the  piers  would  stand  directly  in  the  line  of  the 
aforesaid  straight  line  of  the  railroad  company  and  would 
I)revent  its  construction  or  use  and  leave  no  room  for  any 
other  than  the  curved  line.  The  railroad  company  pro- 
tested, claiming  the  right  to  construct  and  use  the  straight 
line  and  claiming  that  this  was  the  original  and  proper 
main  line  of  its  road. 

A  suit  was  begun  to  determine  the  rights  of  the  parties 
when  Congress  took  the  matter  in  hand.  The  whole  sub- 
ject was  thoroughly  discussed  and  considered,  the  main 
question  being  whether  the  company  should  be  permitted 
to  construct  and  use  the  straight  line,  which  would  necessi- 
tate the  making  another  span  at  the  western  end  of  the 
bridge,  and  locating  the  pier  in  another  place. 

This  resulted  in  the  act  of  May  14,  1888  (25  Stat.,  138), 
which  provides: 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  au- 
thorized in  his  discretion  to  make  such  alterations  in  the 
plan  of  the  bridge  across  the  Eastern  Branch  of  the  Po- 
tomac River  at  the  foot  of  Pennsylvania  avenue  east  as 
will  best  accommodate  the  traffic  over  and  under  said 
bridge,  and  for  said  purpose  the  sum  of  sixty  thousand 
dollars,  or  so  much  thereof  as  may  be,  necessary,  to  be  im- 
mediately available,  be,  and  the  same  is  hereby,  appropri- 
ated out  of  any  money  in  the  Treasurj^  not  otherwise  ap- 
propriated: Proinded^  That  the  Baltimore  and  Potomac 
Railroad  Company  pay  their  fair  and  just  proportion  of 
the  cost  of  said  alteration  at  the  west  end  of  said  bridge,  to 
be  determined  by  the  Secretary  of  War." 

Under  this  act,  the  plan  of  the  bridge  at  its  west  end  was 
changed  by  adding  another  span,  and  placing  the  pier  at  a 
point  where  it  would  not  interfere  with  either  of  the  two 
railroad  lines,  and  the  bridge  was  so  constructed  and  the 
Secretary  of  War  fixed  the  portion  of  the  additional  cost 
which  the  railroad  company  should  pay  at  $20,000,  which 
w^as  paid. 
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As  the  right  to  the  curved  line  had  become  and  was  a 
vested  right  in  the  company,  and  as  the  new  arrangement 
for  the  bridge  had  no  provisions  for  the  abandonment  or 
discontinuance  of  that  line,  and  as  the  change  directed  was 
such  as  would  best  accommodate  the  traffic  under  the  bridge 
(since  there  was  no  traffic  except  that  of  the  railroad  com- 
pany) it  must  be  taken  that  the  statute  and  action  there- 
under had  reference  as  well  to  the  existing  traffic  as  to  that 
upon  the  contemplated  straight  line  for  which  especially 
the  change  was  made,  and  must  be  taken  as  a  recognition 
and  authorization  of  both  lines. 

Under  the  authority  and  right  supposed  to  be  thus  con- 
ferred, the  railroad  company  constructed  the  straight  line, 
intersecting  said  curved  line  at  the  point  between  L  and  M 
streets  with  two  tracks;  which  has  ever  since  been  used  as 
its  main  line,  with  the  knowledge  of  Congress  and  the  offi- 
cers having  such  matters  in  charge,  and  without  objection 
by  either.  I  do  not  understand  that  anyone  on  behalf  of 
the  United  States  disputes  the  right  of  the  company  to 
maintain  and  use  both  the  straight  and  curved  lines.  It  is 
the  contemplated  purchaser  who  is  insisting  upon  the  right 
of  the  United  States,  since  the  use  of  both  lines  diminishes 
the  quantity  of  land  to  be  sold  and  conveyed. 

The  space  between  the  curved  and  straight  lines  is  occu- 
pied by  sidetracks,  sidings  and  switches  of  the  railroad 
company,  and  all  these  and  the  main  lines  of  the  company 
at  the  points  now  considered  are  within  the  tract  of  land 
in  which  the  interest  of  the  United  States  is  directed  to  be 
sold.  This  would  be  the  whole  estate  in  the  lands  but  for 
the  rights  of  the  railroad  company. 

Upon  these  facts,  I  am  of  opinion — 

First.  That  by  the  charter  of  the  Baltimore  and  Potomac 
Railroad  Company,  the  acts  of  Congress  of  18C7  and  1869, 
above  referred  to,  and  the  construction  and  use  of  the 
curved  line,  without  objection,  the  railroad  company 
acquired  the  same  right  that  it  would  have  had  if  this  line 
had  been  designated  in  the  acts  referred  to. 

Second.  That  by  the  facts  above  recited  relative  to  the 
bridge  and  the  act  of  1888,  and  the  construction  and  use 
without  objection  of  the  aforesaid  straight  line,  the  rail- 
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road  company  acquired  the  same  right  to  have,  maintain, 
and  use  this  as  one  of  the  main  lines  that  it  would  have  if 
such  right  had  been  expressly  granted. 

Third.  That  since  the  Maryland  charter  of  the  railroad 
company  allows  the  width  of  66  feet  for  the  right  of  way 
and  since  the  above  act  of  1867  gives  the  same  right  and 
privilege  in  this  respect,  and  since  the  location  and  con- 
struction of  these  lines  were  upon  this  basis,  I  think  the 
right  of  way  of  the  railroad  company  on  each  of  these  two 
main  lines  is  66  feet  in  width. 

Fourth.  That  this  right  and  interest  of  the  railroad 
company  is  a  perpetual  easement  for  railroad  purposes, 
leaving  in  the  United  States  only  the  naked  fee,  with  a 
possibility  of  reverter  of  the  beneficial  use;  but  as  is  said 
in  10  American  and  English  Encyclopaedia  of  Law,  1150, 
citing  various  cases: 

"  Where  by  virture  of  the  power  of  eminent  domain  the 
right  is  acquired  to  occupy  and  use  the  surface  of  land 
perpetually  for  a  given  purpose,  the  bare  fee  left  in  the 
owner  is  for  all  practical  purposes  valueless,  and  it  is  not 
error  to  assess  the  damages  as  if  a  fee  were  taken." 

It  makes  no  difference  in  this  respect,  wheth/er  the  land 
was  acquired  by  condemnation  or  by  purchase,  or  dona- 
lion,  express  or  implied.  But  while  the  land  thus  held  by 
the  railroad  company  should  not  be  included  in  fixing  the 
price  to  be  paid,  still  this  naked  legal  title  is  an  "  interest 
of  the  United  States  "  which  is  directed  to  be  sold,  and  care 
should  be  taken  to  convey  only  the  naked  legal  title  in  such 
portions,  and  subject  to  any  and  all  rights,  easements,  and 
privileges  of  the  railroad  company. 

While  the  railroad  company  is  entitled  to  these  two  lines 
of  main  track,  each  66  feet  in  width,  it  is  conceded  on  both 
sides  that  there  is  nothing  except  the  rails  to  indicate  the 
precise  locality  or  boundaries  of  either  right  of  way. 
Although  there  is  some  evidence  that  on  said  curved  line 
the  tracks  near  the  bridge  aforesaid  were  near  the  northern 
side  of  this  right  of  way,  yet  I  think  that  in  the  absence  of 
definite  proof  of  other  location,  the  boundaries  should  be 
taken  to  be  33  feet  on  each  side  of  a  line  midway  between 
the  inner  rails  of  each  track. 
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As  your  conveyance  will  convey  and  purport  to  convey 
only  whatever  interest  the  United  States  has  in  these  lands, 
that  conveyance  can  not  determine  what  this  interest  is  or 
fix  the  respective  rights  of  the  purchaser  and  the  railroad 
company.  It  should  be  such  as  to  enable  the  purchaser  to 
assert  any  right  which  the  United  States  could  rightfully 
assert  and  no  other. 

If  there  are  any  streets  within  the  lands  directed  to  lx», 
sold,  I  think  it  should  be  assumed  that  the  United  States 
did  not  intend  to  dispose  of  or  part  with  its  title  to  or 
control  of  them,  and  they  should  be  excepted  from  the  con- 
veyance. 

I  do  not  think  that  the  easement  of  the  railroad  company 
to  have  and  maintain  the  said  two  main  lines  of  its  road, 
extends  to  or  includes  the. right  to  occupy  the  space  between 
these  two  rights  of  way  with  side  tracks,  or  otherwise. 
The  grant  in  the  Maryland  charter  of  greater  width  "  at  or 
near  stations"  refers  to  places  in  close  proximity  to  sta- 
tions and  to  such  width  for  purposes  connected  with  the 
stations.  Unlike  grants  by  private  persons,  grants  of  pub- 
lic property  or  rights  are  construed  against  the  grantee,  and 
pass  nothing  beyond  what  is  granted  expressly  or  by  neces- 
sary implication.  The  right  to  have  and  maintain  these 
two  lines  of  railroad  does  not  include  the  right  to  side 
tracks  also.  As  title  by  prescription  from  adverse  posses- 
sion can  not  be  asserted  against  the  United  States  no 
account  may  be  taken  of  the  occupancy  by  the  railroad 
company. 

As  to  findings  of  ihe  board  of  officers,  they  may  be 
availed  of  for  your  information  and  in  aid  of  your  judg- 
ment, although  At  is  your  own  judgment  which  is  to  bi* 
exercised  and  the  determination  of  the  amount  proper  to 
be  paid  is  for  you.  The  direction  of  the  act  is  that  the 
premises  shall  be  conveyed  upon  payment  "  of  such  sum 
of  money  as  the  said  Secretary  of  War,  upon  consideration 
of  all  the  circumstances,  shall  determine  proper  to  be  paid 
for  the  said  squares."  This  confers  a  wide  power  and  dis- 
cretion to  determine  the  price  not  merely  by  the  present 
or  market  value  of  the  lands,  but  also  according  to  what, 
*'  in  consideration  of  all  the  circumstances,"  should  be  paid. 
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Your  third  question  raises  a  question  of  propriety  and 
-expediency  rather  than  a  question  of  law  for  this  Depart- 
ment. 

Considering  the  situation  of  these  lands  with  their  long 
water  front  now  within  the  city,  and  the  probable  need 
for  them  in  necessary  public  improvements,  I  quite  agi'ee 
with  you  that  their  sale  at  this  time  to  a  private  individual 
is  of  very  doubtful  expediency,  and  that,  if  the  attention 
of  Congress  were  called  to  this,  it  would  probably  revoke 
its  order  for  the  sale. 

The  reason  for  suspending  action  under  the  law,  for  the 
present,  is  the  assumption  that  Congress  has  acted  inad- 
vertently and  without  full  information.  The  propriety  of 
proceeding  on  this  assumption  is  a  question  for  your  De- 
partment only. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  ov  War. 
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The  guard  maintained  by  tiie  United  States  on  ttie  Pribilof  Islands 
for  the  purpose  of  protecting  the  seal  rookeries  thereon,  wero 
justified  in  using  all  necessary  means  at  their  command  in  ro- 
43isting  the  landing  on  those  islands  of  armed  Japanese  from 
armed  vessels  for  the  purpose  of  killing  seals  and  of  appropriating 
their  skins,  and  in  firing  ujum  them  after  they  had  refused  to 
surrender  and  attempted  to  escape  with  the  skins  of  the  slaugh- 
tered animals. 

The  United  States  has  the  undoubted  pro|)erty  rights,  as  well  as 
rights  of  sovereignty,  in  the  living  seals  on  the  Pribilof  Islands, 
and  is  Justified,  as  any  other  property  owner  would  be,  in  protect- 
ing those  rights  from  violent  Invasion;  and  if,  in  attempting  tn 
violate  those  rights,  the  invader  meets  death  or  Injury,  there  Is 
no  greater  reason  for  complaint  than  there  would  be  for  a  bur- 
glar, discovered  in  rifling  the  premises  he  had  feloniously  entered, 
to  complain  if  he  were  shot  by  the  owner. 

It  is  not  less  clearly  unlawful  by  the  law  of  nations  for  a  band  of 
foreigners,  more  or  less  fully  armed,  to  invade  the  territory  of  a 
sovereign  imwor  with  the  deliberate  purpose  to  violate  Its  laws 
and  misappropriate  its  pmperty,  than  it  is  a  felony  by  the  com- 
mon law  for  one  to  break  by  night  into  the  dwelling  of  another 
with  felonious  Intent. 
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Article  1  of  the  Treaty  of  Noveuilier  22,  1804  (20  Stat.,  848),  with 
Japan  can  not  be  construed  us  giving  to  the  Japanese  greater 
l)rivilege8  than  are  conferred  upon  our  own  citis&ens,  or  as  de- 
l)riving  either  American  citizens,  or  the  Government  in  its  cor- 
l)orate  caiiacity,  of  the  natural  and  universal  right  of  self  de- 
fense for  person  or  property,  and  of  resisting  by  force  a  lawless 
force  of  law-breakers '  merely  because  the  latter  happen  to  be 
Japanese. 

Department  of  Justice, 

April  15,  1908. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  a 
letter  wherein  you  say : 

"  I  have  the  honor  to  inclose  herewith  a  copy  of  a 
dispatch,  dated  July  20,  last,  and  of  the  inclosure  thereto, 
from  the  American  ambassador  to  Japan,  on  the  subject 
of  the  killing  of  Japanese  subjects  while  they  were  en- 
gaged in  raiding  the  fur-seal  rookeries  on  the  Probilof 
Islands. 

"  I  also  inclose  a  copy  of  a  note,  dated  August  12,  last, 
from  the  Japanese  ambassador  on  the  subject. 

"  This  Department  would  be  glad  to  have  an  expression 
of  opinion  from  your  Department  as  regards  the  matter 
covered  by  the  Japanese  note,  in  view  of  the  facts  of  the 
case  as  reported  by  Mr.  Edward  W.  Sims,  the  Solicitor  for 
the  Department  of  Commerce  and  Labor,  and  as  developed 
upon  the  subsequent  trial  of  the  pelagic  sealers,  in  order 
that  an  appropriate  answer  may  be  made  to  the  Japanese 
embassy. 

"  Extracts  from  Mr.  Sims's  report  are  inclosed  herewith, 
which  I  beg  to  request  that  you  will  return  to  this  Depart- 
ment after  they  have  served  the  purpose  of  this  letter." 

To  understand  the  full  purport  of  your  inquiry  it  is 
necessary  to  state  briefly  the  facts  as  shown  by  the  docu- 
ments accompanying  your  letter.  From  these  it  appears 
that  some  12  to  15  Japanese  vessels,  having  crews  on  the 
average  of  some  30  men  each,  carrying,  in  some  instances, 
cannon,  and,  so  far  as  known,  in  all  cases,  guns,  clubs, 
knives,  and  other  weapons,  approached  the  seal  islands  and 
landed  parties  thereon,  which  parties  killed,  skinned,  and 
removed  a  number  of  seals  from  their  rookeries,  or  breed- 
ing grounds,  beside  killing  and  removing  a  number  of 
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j^eals  within  the  limits  of  marine  jurisdiction  by  the  United 
States  within  the  waters  surrounding  these  islands.  A 
guard  maintained  by  the  Government  for  the  protection  of 
these  islands  interrupted  some  of  these  marauders  in  their 
depredations,  and,  as  they  refused  to  surrender  and  at- 
tempted to  escape  with  the  skins  of  the  slaughtered  seals, 
fired  upon  them,  killing  some  and  wounding  others.  Other 
boats  which  were  discovered  approaching  the  Shore  with 
the  evident  purpose  to  commit  the  like  depredations  were 
fired  upon  by  the  guard  and  driven  away,  and  there  is 
reason  to  believe  that  some  casualties  occurred  among  their 
crews.  A  certain  number  of  the  raiders  surrendered  to  the 
guard,  were  taken  prisoners,  and  subsequently  were  tried 
in  an  Alaskan  court.  I  have  stated  the  facts  very  suc- 
cinctly, but  what  I  have  said  suffices  to  show  that  there  was 
a  landing  on  the  territory  of  the  United  States  of  armed 
parties  of  foreigners,  all  of  whom,  it  is  reasonable  to  sup- 
pose, made  this  landing  with  the  purpose  to  destroy  the 
seals  in  their  rookeries,  and  some  of  whom  accomplished 
this  purpose.  There  is  also  good  reason  to  believe  that 
the  boats  which  were  repulsed  by  the  guard,  or  driven 
away  before  they  had  committed  any  depredation  on  land, 
had  been  engaged  in  killing  and  appropriating  seals  within 
the  territorial  jurisdiction  of  the  waters  of  the  United 
States,  with  the  knowledge  that  such  killing  was  pro- 
hibited by  our  Government. 

In  animals,  fercB  niaturw^  it  has  always  been  held  that 
the  State  had,  by  virture  of  its  sovereignty,  a  right  of  prop- 
erty.   In  Pothier  it  is  said  (No.  32) : 

"  The  right  belongs  to  the  king  to  hunt  in  his  dominion ; 
his  quality  of  sovereign  gives  him  the  authority  to  take 
possession  above  all  others  of  the  things  which  belong  to 
no  one,  such  as  wild  animals;  the  lords  and  those  who  have 
a  right  to  hunt  hold  such  right  but  from  his  permission, 
and  he  can  affix  to  this  permission  such  restrictions  and 
modifications  as  may  seem  to  him  good." 

Blackstone  (2  Comm.  410),  says: 

"  There  still  remains  another  species  of  prerogative  prop- 
erty, founded  upon  a  very  different  principle  from  any 
that  have  been  mentioned  before;  the  property  of  such 
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animals  fercp  naturae^  as  are  known  by  the  denomination 
of  game^  with  the  right  of  pursuing,  taking,  and  destroy- 
ing them ;  which  is  vested  in  the  king  alone,  and  from  him 
derived  to  such  of  his  subjects  as  have  received  the  grants 
of  a  chase,  a  park,  a  free  warren,  or  free  fishery." 

These  views  are  endorsed  in  Geer  v.  Connecticut  (161 
U.  S.,  519) ;  which  is  itself  reaffirmed  in  Hudson  County 
Water  Co.  v.  McCarter  (209  U.  S.,  349).  It  may  safely 
be  stated  that  the  decided  weight  of  well  considered  author- 
ity holds  the  unlawful  and  violent  misappropriation  of 
game,  in  itself,  an  outrage  upon  not  only  the  authority,, 
but  upon  the  property  rights  of  the  local  sovereign. 

It  is  true  that  some  authorities  hold  that  sometimes  a 
right  of  killing  or  capturing  game  is  vested  in  the  owner 
of  the  land  where  the  animal  is  found.  Blackstone  says 
(2  Comm.,  394)  : 

"A  man  may,  lastly,  have  a  qualified  property  in  animals 
fercB  naturw^  propter  privilegium:  that  is,  he  may  ^ave 
the  privilege  of  hunting,  taking,  and  killing  them,  in  ex- 
clusion of  other  persons.  Here  he  has  a  transient  property 
in  these  animals,  usually  called  game,  so  long  as  they  con- 
tinue within  his  liberty;  and  may  restrain  any  stranger 
from  taking  them  therein :  but  the  instant  they  depart  into 
another  liberty,  this  qualified  property  ceases." 

Mr.  Justice  Field,  in  his  dissenting  opinion  in  Oeer  v. 
Connecticut^  says  on  this  point  (161  U.  S.,  539)  : 

"  Although  there  are  declarations  of  some  courts  that  the 
State  possesses  a  property  in  its  wild  game,  and  when  it 
authorizes  the  game  to  be  killed  and  sold  as  an  article  of 
food  it  may  limit  the  sale  only  for  domestic  consumption* 
and  the  Supreme  Court  of  Errors  of  Connecticut  in  decid- 
ing the  present  case  appears  to  have  held  that  doctrine,  I 
am  unable  to  assent  to  its  soundness,  where  the  State  ha^ 
never  had  the  game  in  its  possession  or  under  its  control 
or  use.^^ 

With  regard  to  the  seals  still  in  their  rookeries,  howeyer. 
this  distinction  is  immaterial.  The  animals  were  not  only 
within  the  territorial  limits  but  within  the  public  lands  of 
the  United  States,  and  from  their  peculiar  conformation 
and  habits  they  were,  in  fact,  under  the  physical  control 
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and  subject  to  the  exclusive  use  of  the  United  States,  repre- 
sented by  its  duly  authorized  agents  on  the  islands.  Under 
these  circumstances,  even  if  it  were  held  that  the  seals  were 
the  property  of  no  one,  as  is  apparently  held  of  all  wild 
animals  in  the  Digest,  still  the  land  holder  would  be  none 
the  less  injured  in  his  rights  by  their  destruction  and  re- 
moval against  his  will ;  since,  in  the  language  of  the  Digest : 

"  He  who  wishes  to  enter  into  the  property  of  another  to 
hunt  can  be  readily  prevented  if  the  owner  knows  his  pur- 
pose to  do  so."  Digest,  Book  41,  Tit.  1,  De  Adquir.  Rer. 
Dom. 

In  my  opinion,  however,  the  United  States  had  un- 
doubted proi>erty  rights  as  well  as  rights  of  sovereignty 
in  the  living  seals  killed  on  the  island  in  question.  It  was 
justified,  as  any  other  property  owner  would  be,  in  protect- 
ing these  rights  from  violent  and  outrageous  invasion,  and 
if  the  invaders  and  robbers  met  with  death  or  injury  in  the 
attempt  to  consummate  their  wrongful  purpose,  there  is 
no  greater  reason  to  complain  of  what  befell  them,  than 
there  would  be  for  a  burglar,  discovered  in  rifling  premises 
he  had  feloniously  entered,  to  complain  if  he  were  shot  by 
the  owner.  It  is  no  less  clearly  unlawful  by  the  law  of 
nations  for  a  band  of  foreigners,  more  or  less  fully  armed, 
to  invade  the  territory'  of  a  sovereign  power  with  the  de- 
liberate purpose  to  violate  its  laws  and  misappropriate  its 
property,  than  it  is  a  felony  by  the  common  law  for  one 
to  break  by  night  into  a  dwelling  of  another  with  felonious 
intent.  Moreover,  I  do  not  think  we  are  bound  to  inquire 
too  closely  as  to  whether,  in  point  of  fact,  it  was  necessary 
for  the  protection  of  the  public  property-  committed  to  their 
charge  for  the  guards  on  the  island  to  inflict  all  the  injuries 
they  did  on  the  poachers,  any  more  than  a  householder 
finding  an  armed  burglar  on  his  premises  would  be  bound 
to  speculate  as  to  whether  he  could  or  could  not  eject  the 
latter  without  the  use  of  a  deadly  weapon.  The  agents  had 
good  reason  to  believe  that  the  island  was  surrounded  by  a 
predatory  force  much  stronger  than  the  guard  itself,  and 
as  soon  as  the  hostile  and  injurious  purposes  of  these  out- 
laws became  evident,  they  were,  in  my  opinion,  justified 
in  resisting  the  accomplishment  of  these  purposes  with  all 
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the  means  at  their  command.  It  is  true  that,  in  some  in- 
stances, the  Japanese  seem  to  have  been  attempting  to 
escape  when  they  were  fired  upon,  but  the  guard  might 
reasonably  think  that  they  were  carrying  off  seal  skins, 
which,  no  less  than  the  seals  they  had  undoubtedly  been 
taken  from,  were  the  property  of  the  United  States,  and 
such  carrying  away  would  seem  to  have  been  a  fact  with 
regard  to  the  majority,  at  least,  of  the  retreating  poachers. 

Independently,  however,  of  the  last-mentioned  considera- 
tion, I  can  not  find  in  the  papers  submitted  any  sufficient 
reason  to  believe  that  the  guard  used  greater  force  or  in- 
flicted greater  injury  than  was  reasonably  necessary,  under 
all  the  circumstances  of  the  case,  for  the  protection  of  the 
public  property  committed  to  its  charge,  or  justified  as  a 
measure  of  self-defense. 

In  the  correspondence  transmitted  with  your  letter  there 
appears  to  be  a  misapprehension  as  to  the  grounds  of  justi- 
fication for  the  acts  of  the  guard.  The  Japanese  who  were 
killed  or  injured  during  their  raids  were  not  punished  for 
II  crime  of  which  they  had  been  convicted.  They  were 
killed  or  injured  to  prevent  their  committing  a  crime.  The 
guards  were,  it  is  true,  in  the  employ  of  the  United  States, 
and,  in  that  sense,  public  servants;  but  they  did  no  more 
than  any  private  property  owner  and  his  servants  would 
have  been  justified  in  doing  to  protect  his  premises  and  his 
property  from  violent  and  unlawful  invasion  and  injury. 
It  is  quite  true  that  our  treaty,  with  Japan  of  1894,  article 
1,  guarantees  the  subjects  or  citizens  of  either  party  full 
liberty  to  enter,  travel  or  reside  in  any  part  of  the  terri- 
tories of  the  other  party,  and  provides  that  they  "  shall 
enjoy  full  and  perfect  protection  for  their  persons  and 
property";  they  are  to  have  free  access  to  the  courts,  the 
right  to  employ  lawyers,  "  and  in  all  other  matters  con- 
nected with  the  administration  of  justice  they  shall  enjoy 
all  the  rights  and  privileges  enjoyed  by  native  citizens  or 
subjects." 

If,  however,  a  number  of  Americans  had  gone  to  the 
seal  islands  and  attempted  to  kill  the  seals  in  their  rook- 
eries, the  guard  might  lawfully,  and  doubtless  would,  have 
treated  this  band  of  robbers  as  the  Japanese  were  treated 
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on  this  occasion.  The  treaty  can  not  be  construed  as  giving 
foreigners  greater  privileges  than  are  conferred  upon  our 
own  citizens;  or  as  depriving  either  American  citizens  or 
the  Government,  in  its  corporate  capacity,  of  the  natural 
and  universal  right  of  self-defense  for  person  and  prop- 
erty, and  of  resisting  by  force  the  lawless  force  of  law- 
breakers merely  because  the  latter  happen  to  l)e  foreigners. 
These  depredators  who  surrounded  the  lonely  islands  and 
attempted,  unfortunately  with  a  large  measure  of  success, 
to  destroy  the  property  committed  to  the  charge  of  the 
guards,  brought  whatever  injury  they  suffered  upon  them- 
selves by  their  participation  in  a  wholly  unjustifiable  en- 
terprise. The  agents  who  defended  the  (Jovernment's  prop- 
erty in  their  charge  committed,  in  my  opinion,  no  offense 
imder  our  laws,  if  the  facts  and  circumstances  are  such  as 
disclosed  by  the  papers  transmitted  with  your  letter.  Any 
attempt  to  prosecute  them  for  homicide  or  assault  would 
be,  in  my  judgment,  unquestionably  futile,  and  they  seem 
to  me  deserving  rather  of  praise  for  their  fidelity  and 
courage  than  of  punishment  because  of  the  injury  they 
inflicted  on  the  robbers  who  were  killed  or  wounded. 
Verv  resi)ectfully, 

^  CHARLES  J.  BONAPARTE. 
The  Secretary  of  State. 


PHILIPPINE     ISLANDS— ESTABLISHMENT    OF    A    GOVERN- 
MENT AGRICULTURAL  BANK. 

The  Philippine  leplslature  may  lejE^ally  and  constitutionally  enact 
suitable  laws  authorizing  the  Philippine  government  to  open  and 
conduct  an  agricultural  bank,  with  a  capital  not  exceeding 
$2,000,000,  from  funds  now  in  its  possession  available  for  general 
appropriation. 

The  act  of  Congress  of  March  4,  1907  (34  Stat.,  1282),  authorizing 
the  establishment  of  an  agricultural  bank  by  a  banking  company 
organized  under  Philippine  laws,  does  not  withdraw  any  power 
the  Philippine  government  would  otherwise  have  to  establish  a 
government  agricultural  bank,  for  the  authority  to  charter  and 
aid  a  private  bank  is  no  denial  of  the  power  to  establish  a  gov- 
ernment bank,  which  may  exist  indeiiendently  under  the  Philip- 
pine scheme  of  governmental  power. 
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Department  of  Justice, 

April  16,  1908. 
Sir:  I  have  received  your  request  for  my  opinion  con- 
tained in  a  letter  which  quotes  from  a  cablegram  received 
by  you  from  the  governor-general  of  the  Philippine  Islands 
urging  the  desirability  and  necessity  of  establishing  a 
Philippine  government  agricultural  bank  under  legislation 
proposed  to  be  enacted  by  the  Philippine  assembly,  and 
then  presents  the  question — 

"  whether  the  Philippine  legislature  may  legally  enact 
suitable  laws  authorizing  the  Philippine  government  to 
open  and  conduct  an  agricultural  bank  with  a  capital  not 
exceeding  two  million  dollars  from  funds  now  in  its  posses- 
sion available  for  general  appropriation." 

The  act  of  Congress  approved  March  4,  1907  (34  Stat., 
1282),  to  which  you  refer,  does  not  provide  for  a  govern- 
mental bank  of  the  kind  in  question,  but  for  a  govern- 
mental guarantee  in  support  of  a  private  bank. 

That  act  in  its  first  section  authorizes  the  establishment 
of  an  agricultural  bank  by  the  Philippine  government  with 
a  guarantee  of  4  per  cent  dividends  upon  the  cash  capital 
invested  by  individuals  or  corporations,  to  a  banking  com- 
pany organized  under  Philippine  laws  subject  to  certain 
restrictions  as  to  loans,  interest,  limit  of  liability  under  the 
guarantee,  and  subject  to  regulations  to  be  prescribed  by 
the  Philippine  government  including  and  covering  the  duty 
of  making  sworn  reports. 

The  second  section  provides  that  payments  made  pursu- 
ant to  the  guarantee  shall  constitute  a  lien  in  favor  of  the 
Philippine  government  upon  annual  net  profits  subject  to 
stockholders'  right  to  receive  limited  dividends;  and  that 
in  case  of  liquidation  the  government  advances  under  the 
guarantee  shall  constitute  a  lien  on  assets  subject  to  debts 
and  of  the  repayment  to  stockholders  of  the  authorized  and 
paid  up  cash  capital  stock  at  par. 

Section  3  forbids  the  holding  of  real  estate  beyond  that 
required  for  business  premises,  unless  acquired  on  account 
of  a  debt,  in  which  case  it  must  be  sold  within  ten  years. 

The  original  authority  of  the  Philippine  government 
(arising  under  the  war  power)   was  defined  in  President 
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McKinley's  instructions  of  April  7,  1900,  to  the  Philippine 
Commission  (1  Philippine  Laws,  p.  LXIII),  in  which  he 
laid  down  as  inviolable  rules  for  their  guidance  most  of 
our  constitutional  guarantees,  transferring  the  legislative 
authority  from  the  military  government  to  the  Commis- 
sion, and  defining  the  scope  of  that  authority  in  general 
terms.  By  the  Philippine  civil  government  act  of  July  1, 
1902  (32  Stat.,  691),  Congress  ratified  the  government 
established  under  the  President's  instructions,  and  generally 
approved  the  acts  of  legislation  of  that  government  (sec- 
tions 1  and  2),  imposed  in  the  declaration  of  rights  of  sec- 
tion 5,  for  the  most  part,  the  guarantees  specified  in  the 
President's  instructions,  provided  for  a  census  and  territo- 
rial assembly  (sections  6-9),  and  in  the  remaining  section* 
recognized  the  judicial  system  established  by  the  Philip- 
pine government  and  specifically  authorized  the  Philippine 
government  to  legislate  for  the  improvement  of  navigation 
and  as  to  public  lands;  and,  finalh^,  in  detailed  provisions 
dealt  with  the  disposal  of  mineral  lands,  the  purchase  of 
lands  of  religious  orders,  municipal  bonds,  franchises  and 
coinage.  Section  7  of  that  act  transfers  the  legislative 
authority  as  follows: 

*'After  said  assembly  shall  have  convened  and  organized, 
all  the  legislative  power  heretofore  conferred  on  the  Philip- 
pine Commission  in  all  that  part  of  said  Islands  not  in- 
habited by  Moros  or  other  non-Christian  tribes  shall  be 
vested  in  a  legislature  consisting  of  two  houses — the  Philip^ 
pine  Commission  and  the  Philippine  assembly." 

That  section  goes  on  to  provide  for  qualification  of  elec- 
tors, eligibility  of  members  of  assembly  and  powers  and 
duties  of  the  assembly  with  reference  to  elections,  returns, 
qualifications  of  members,  quorum,  etc.,  but  does  not  ex- 
press any  limitation  on  the  power  of  legislation. 

Section  80  provides: 

"  That  all  laws  passed  by  the  government  of  the  Philip- 
pine Islands  shall  be  reported  to  Congress,  which  hereby 
reserves  the  power  and  authority  to  annul  the  same,  and  the 
Philippine  Commission  is  hereby  directed  to  make  annual 
report  of  all  its  receipts  and  expenditures  to  the  Secretary 
of  War." 
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It  seems  clear  to  me  that  this  organic  act  intends  to  recog- 
nize broadly  and  to  validate  the  Philippine  legislative 
power  as  conferred  previously  and  as  exercised,  and  ex- 
presses no  limitation  beyond  the  fundamental  guarantees 
of  the  bill  of  rights;  and  that  the  authority  specifically  con- 
ferred upon  the  Philippine  government  relative  to  certain 
subjects  of  legislation  and  the  express  and  particular  legis- 
lation by  Congress  itself  upon  certain  other  subjects  are  to 
be  viewed  simply  as  enactments  on  matters  wherein  Con- 
gress was  fully  informed  and  ready  to  act,  and  not  as  im- 
plying any  restriction  upon  the  local  legislative  authority 
in  other  matters;  and  that  Congress  is  content  to  permit 
the  Philippine  government  to  enact  laws  unrestricted,  sub- 
ject to  the  reserved  power  of  annulment.  Accordingly, 
since  the  organic  act  was  passed,  as  before,  the  Philippine 
Commission  has  passed  numerous  laws  covering  the  field 
of  general  jurisprudence  and  the  entire  range  of  adminis- 
trative government,  and  I  can  find  no  later  laws  of  Con- 
gress between  the  act  of  1902  and  the  agricultural  bank  act 
of  1907  which  tend  to  disprove  the  theory  of  the  organic  act 
and  the  relation  of  Congress  to  Philippine  legislation  which 
I  have  just  expressed. 

.  The  decision  in  the  case  of  Dorr  v.  United  States  (195 
U.  S.,  138),  respecting  the  Philippine  law  of  criminal 
libel,  sustained  in  general  the  validity  of  Philippine  legis- 
lation, and  held  that  in  the  authority  to  legislate,  founded 
in  the  war  power  and  defined  by  the  President  and  finally 
ratified  bj'^  Congress,  there  was  no  illegal  delegation  of 
legislative  authority  by  the  ratifying  act. 

I  do  not  think  that  the  act  of  Congress  of  1907  with- 
draws any  power  the  Philippine  government  would  other- 
wise have  to  establish  a  Government  agricultural  bank. 
The  authority  to  charter  and  aid  a  private  bank  is  no 
denial  of  the  power  to  establish  a  Government  bank  which 
may  exist  independently  under  the  Philippine  scheme  of 
governmental  power. 

As  to  the  fundamental  limitations  imposed  by  the  Philip- 
pine bill  of  rights  affecting  this  matter,  the  particular 
clause  is  "  that  no  law  shall  be  enacted  in  said  islands  which 
shall  deprive  any  person  of  life,  liberty,  or  property  with- 
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out  due  process  of  law,  or  deny  to  any  person  therein  the 
equal  protection  of  the  laws."  It  is  to  be  noted  that  the 
guarantee  "that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,"  which  appeared 
in  President  McKinley's  instructions,  does  not  appear  in 
the  bill  of  rights  (sec.  5,  act  of  July  1,  1902),  just  as  the 
guarantee  of  the  right  of  trial  by  jury  appears  in  neither 
the  instructions  nor  the  bill  of  rights.  But  whatever  the 
reason  may  have  been  for  the  omission  of  the  express 
language  relative  to  the  taking  of  private  property  for 
public  purposes,  I  entertain  no  doubt  that  this  historic  and 
established  principle  of  Anglo-Saxon  government  and 
jurisprudence  accompanies  the  power  of  the  United  States 
in  the  Philippine  Islands  and  is  sufficiently  embraced  and 
implied  in  the  clause  of  the  bill  of  rights  which  I  have 
quoted  above. 

It  does  not  seem  to  me  that  such  authorities  as  Loan 
Association  v.  Topeka  (20  Wall.,  655),  Parkevshuvg  v. 
Brown  (106  U.  S.,  487),  or  Cole  v.  La  Grange  (llS  U.  S., 
1),  apply  to  the  present  case.  In  those  cases  municipal 
bonds  had  been  used  either  as  a  gift  or  as  a  loan  to  estab- 
lish or  maintain  private  manufacturing  enterprises. 

The  Supreme  Court  held  that  this  was  taking  private 
property  (through  taxation)  for  a  private  purpose;  that 
such  a  debt  for  such  a  purpose  to  be  paid  in  the  future 
out  of  taxes  to  be  levied  could  not  be  contracted.  But 
those  decisions  intimate  that  if  a  municipal  corporation 
has  a  fund  or  other  property  out  of  which  it  can  pay  the 
debts  which  it  contracts  without  resort  to  taxation  the  legis- 
lature may  authorize  it  to  use  this  fund  in  aid  of  private 
or  personal  projects  which,  however  collaterally,  contribute 
to  the  public  good ;  and  it  is  to  be  noted  that  in  the  present 
case  your  letter  says  the  Philippine  government  has  suf- 
ficient funds  for  the  proposed  purpose  now  in  its  posses- 
sion available  for  general  appropriation. 

Independently  of  these  considerations,  a  series  of  deci- 
sions such  as  Township  of  Burlington  v.  Beasley  (94  U.  S., 
310),  and  Blair  v.  Cuming  County  (111  U.  S.,  363), 'hold 
that  municipal  bonds  issued  to  aid  the  construction  or 
operation  of  a  custom  grist  mill  are  valid,  because  the  pur- 
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pose  is  public.  As  the  Court  says  in  the  last -mentioned  case 
{pp.  372,  373)  : 

"  Enterprises  of  a  class  within  which  that  in  the  present 
case  falls  are  so  far  of  a  public  nature  that  private  prop- 
erty may  be  appropriated  to  carry  them  into  effect.  Bos- 
ton d*  Roxhury  Mill  Corp,  v.  Newman^  12  Pick.  467;  Com- 
*w,onwealth  v.  Essex  Company^  13  Gray,  239,  249;  Lowell 
V.  Boston^  111  Mass.  454,  464;  Scnidder  v.  Trenton  Dela- 
"ivare  Falls  Co.^  1  Saxton  Ch.  694;  Beekman  v.  Saratoga 
di  Schenectady  Railroad  Co.^  3  Paige,  45.  And  when  the 
legislature  has  given  to  grist  mills  and  the  water-power 
connected  with  them  such  a  public  character  as  in  the  pres- 
ent case,  the  improvement  of  the  water-power  must  be 
regarded  as  a  public  work  of  internal  improvement,  which 
may  be  aided  in  its  construction  by  the  issue  of  bonds, 
under  the  act  in  question." 

In  the  present  case  there  can  be  no  ambiguity  as  to  the 
public  purpose.  A  bank  has  been  always  held  to  be  a  public 
agency,  and  the  institution  of  such  a  bank  as  is  here  pro- 
posed, since  agriculture  is  the  prevailing  and  preponderant 
occupation  of  the  Philippine  Islands  and  the  very  basis 
of  the  whole  people's  existence,  would  be  clearly  created 
for  the  benefit  of  the  Philippine  Islands  and  the  people  at 
large. 

I  am  therefore  of  opinion  that  the  proposal  is  not  in 
violation  of  the  constitutional  limitations  in  question,  sub- 
stantially for  the  same  reasons  which  caused  the  project 
to  establish  the  Bank  of  the  United  States  to  be  held  by  the 
Supreme  Court  in  harmony  with  the  Constitution.  It  is 
true  that  in  M'Culloch  v.  Maryland  (4  ^Vheat,  316),  the 
precise  points  decided  were  that  Congress  had  power  to 
incorporate  a  bank  and  that  a  State  could  not  tax  it;  but 
Chief  Justice  Marshall  reached  these  conclusions  by  de- 
termining first  that  a  bank  was  in  itself  an  appropriate 
agency  of  government  to  assist  the  Congress  in  exercising 
its  power  to  lay  and  collect  taxes  and  its  power  to  borrow 
money  (both  of  which  powers  are  conferred  upon  the 
Philippine  Government),  and  secondly  that  a  corporation 
may  be  created  to  provide  tliis  agency.  There  can  be  no 
doubt  that  according  to  this  opinion,  the  Congress  could 
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t^xercise  these  powers  of  government  through  a  bank  estab- 
lished and  conducted  by  the  Government  as  well  as  through 
the  medium  of  an  incorporated  banking  institution  with 
private  subscribers  and  capital  stock.  In  discussing  the 
right  of  the  State  of  Maryland  to  tax  a  branch  of  the  bank 
located  in  that  State,  the  Chief  Justice  declares  the  bank 
an  instrument  of  government,  and  as  such,  removed  from 
the  power  of  State  taxation,  an  instrument  "  employed 
by  the  Government  in  the  execution  of  its  powers,"  which 
he  compares  to  the  mails  and  the  mint  as  governmental 
instrumentalities,  means,  and  processes. 

Upon  the  papers  submitted,  I  am  of  opinion  and  advise 
you  that  the  Philippine  legislature  may  legally  and  con- 
stitutionally "  enact  suitable  laws  authorizing  the  Philip- 
pine government  to  open  and  conduct  an  agricultural  bank, 
with  a  capital  not  exceeding  two  million  dollars,  from 
funds  now  in  its  possession  available  for  general  ap- 
propriation." 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


NAVAL  OFFICERkS— RETIRED   PAY  OF  MATES. 

It  was  not  Intended,  in  the  opinion  of  October  15»  1907  (ante, 
p.  433),  to  define  any  particular  rate  of  pay  which  mates  should 
receive  on  retirement,  or  to  say  more  than  that  they  were  enti- 
tled under  the  act  of  June  29.  1906  (34  Stat..  554),  to  the  rank 
and  retired  pay  of  the  next  higher  grade. 

The  retired  pay  of  a  mate  in  the  Navy,  whether  retired  under  section 
11  of  the  navy  personnel  act  of  March  3,  1899  (30  Stat.,  1007), 
or  under  the  act  of  June  29,  1906  (34  Stat.,  554),  is  the  retired 
pay  of  a  warrant  oflScer  with  the  same  length  of  previous  service, 
which  Is  three-fourths  of  the  sea  pay  of  such  officer. 

Retirements  under  the  act  of  June  29,  1906  (34  Stat.,  554),  and 
under  section  11  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1007),  are  In  effect  the  same  as  regards  the  amount  of  pay. 
Under  the  act  of  1899  an  officer  is  retired  with  "  three-fourths  of 
the  sea  pay"  of  the  next  higher  grade,  and  under  the  act  of 
1906  he  would  be  retired  with  the  **  retii'ed  pay "  of  the  next 
higher  grade,  which,  under  the  act  of  March  3,  1873  (17  Stat., 
547),  is  "  seventy-five  per  centum  "  of  the  sea  pay  of  such  higher 
grade  or  rank. 
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The  sea  pay  of  a  warrant  officer  liuder  section  155(5,  Ilevlsed  Statutes, 
is  a  variable  quantity,  ranging  by  varying  sums  from  $1,200  to 
$1,S()0  i)er  annum,  according  to  lengtli  of  service,  any  one  of  whicli 
may,  in  a  sense,  he  said  to  l)e  the  sea  pay  of  a  warrant  officer. 

The  purpose  of  section  11  of  the  act  of  189{>,  when  applied  to  mates, 
was  not  to  retire  them  with  three-fourths  of  tlie  lowest  sea  pay 
given  to  a  warrant  officer,  but  to  give  tliem  three-fourths  of  the 
varying  sea  pay  of  such  officers,  uiion  the  same  conditions,  which 

•  conditions  Include  length  of  previous  service. 

A  retired  mate  In  the  Navy  may  be  credited  with  his  prior  service 
in  the  Navy  at  the  date  of  his  retirement  in  determining  his  classi- 
flcation  for  i>ay. 

Mate  William  Jenney,  of  the  Navy,  retired,  tHJcame  entitled,  under 
section  11  of  the  act  of  March  3,  181)9,  to  advancement  from  the 
date  of  his  retirement  on  September  26,  1809,  and  not  from  the 
date  of  the  Department's  letter  to  him  of  November  2G.  1907. 

Department  of  Justice, 

Apnl  18,  1908, 

Sir:  In  your  letter  of  April  1,  1908,  w.ith  its  inclosures, 
you  informed  me  that  a  portion  of  the  opinion  of  this  De- 
partment dated  October  15,  1907  {ante,  p.  433),  is  con- 
strued in  a  way  which,  perhaps,  may  do  injustice  to  cer- 
tain officers  of  the  Navy,  there  referred  to,  and  you  ask  my 
opinion  upon  the  following  questions: 

"  1.  WTiether  the  expression  '  the  lowest  grade  of  w^arrant 
officers '  should  be  restricted  to  the  lowest  pay  grade  ? 

"  2.  Whether  a  retired  mate  in  the  Navy  belonging  to 
the  category  referred  to  in  the  Attorney-General's  opin- 
ion of  October  15, 1907,  may  be  credited  with  his  prior  serv- 
ice in  the  Navy  at  the  date  of  his  retirement  in  determining 
his  classification  for  pay  ? 

"  3.  Wlien  did  Mate  William  Jenney,  U.  S.  Navy,  retired, 
become  entitled  to  advancement,  whether  at  the  date  of  his 
retirement,  September  26,  1899,  or  from  the  date  of  the 
Department's  notification  to  him  of  November  26,  1907?  " 

Your  first  question  is  answered  in  the  negative.  It  was 
not  the  intention,  in  that  opinion,  to  define  any  particular 
rate  of  pay  which  mates  should  receive  on  retirement,  or 
to  say  more  than  that  they  were  entitled  under  the  pro- 
vision referred  to,  to  the  rank  and  retired  pay  of  the  next 
higher  grade.  The  question  of  the  particular  rate  of  pay 
to  which  thev  were  entitled  was  not  before  me  and  was 
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not  considered.  There  was  nothing  to  inform  me  then 
liow  many  grades  there  were  of  warrant  officers,  or  whether 
more  than  one;  but,  following  the  uniform  rule  for  the 
promotion  of  the  lower  officers  of  the  Xavy,  that  is,  by  a 
single  step  from  the  lower  to  the  next  higher  grade,  I  used 
the  expression  referred  to  in  the  opinion.  And  if,  as  ap- 
pears to  be  the  case,  there  is  but  one  grade  of  warrant  offi- 
cers, the  expression  used  refers  to  that,  as  being  both  the 
lowest  and  highest  grade. 

The  questions  now  submitted  are  different,  in  that  they 
inquire  as  to  this  rate  of  pay,  and  my  views  on  this  subject 
are  expressed  in  the  following  answer  to  your  second  and 
third  questions.  Referring  to  these  questions,  section  11 
of  th^  navy  persbnnel  act  of  March  3,  1899  (30  Stat.,  1007), 
provides  for  the  retirement  of  certain  officers,  with  the  rank 
and  three-fourths  the  sea  pay  of  the  next  higher  grade. 
As  Mate  Jenney  comes  within  the  description  of  the  officers 
there  referred  to,  and  was  retired  September  20,  1899,  he 
should  have  been  retired  under  that  section,  as  of  that  date, 
with  three-fourths  the  sea  pay  of  a  warrant  officer,  the  next 
higher  grade. 

But,  what  is  the  sea  pay  of  a  warrant  officer?  By  refer- 
ence to  section  1556,  Revised  Statutes,  we  find  that  this  is 
a  variable  quantity  ranging  by  varying  sums,  from  $1,200 
to  $1,800  per  annum  by  three-year  periods  of  service;  and 
that,  for  the  first  three  years  a  warrant  officer  gets  $1,200; 
and  after  twelve  years'  service,  $1,800  per  annum  with 
other  rates  for  intermediate  three-year  periods.  Either 
one  of  these  may,  in  one  sense,  be  said  to  be  the  sea  pay 
of  a  warrant  officer.  But,  neither  one  alone  can,  in  any 
proper  sense,  be  said  to  be  the  sea  pay  of  that  grade. 

It  is  impossible  to  give  to  these  mates,  on  retirement, 
three-fourths  the  sea  pay  of  warrant  officers,  unless  we  give 
them  just  that  amount,  and  upon  the  same  terms  and  con- 
ditions affecting  the  amount  as  those  affecting  the  pay  of 
warrant  officers ;  that  is,  if  the  amount  of  a  warrant  officer's 
pay  depends  upon  certain  terms  or  conditions,  we  can  not 
give  a  mate  three-fourths  of  the  same  pay,  unless  upon 
the  same  terms  and  conditions.  If  it  is  not  increased  by 
the  same  facts,  or,  if  it  is  charged  with  greater  burdens. 
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it  is  not  the  same  pay.  If  a  warrant  officer's  pay  is  in- 
creased by  length  of  service,  instead  of  being  fixed  and 
stable,  it  is  impossible  to  give  mates  three-fourths  of  the 
same  pay  unless  that  also  is  affected  by  corresponding 
length  of  service.  The  purpose  of  this  section,  when  ap- 
plied to  this  class  of  officers,  was  not  to  retire  these  mates 
with  three-fourths  of  the  lowest  sea  pay  given  to  a  warrant 
officer,  and  it  was  not  so  said,  but  was  to  give  to  them  three- 
fourths  the  varying  sea  pay  of  warrant  officers  upon  the 
same  conditions.  'The  purpose  of  the  section  was  to  give  to 
the  retiring  officer,  broadly  and  generally,  three-fourths  of 
the  comi)ensation  which,  in  the  higher  grade,  is  given  for 
service  at  sea.  If  that  is  fixed  and  stable,  so  is  that  of  the 
retiring  officer.  If  it  varies  according  to  length  of  previous 
service,  so  also  does  the  three-fourths  thereof  given  to  the 
latter  officer,  and  from  the  same  cause;  so  that  the  retiring 
officer  receives  three-fourths  of  the  same  pay  that  is  given 
in  the  higher  grade  for  sea  service  by  one  having  the  same 
length  of  previous  service. 

If  Congress  had  intended  either  one  of  these  particular 
rates  of  pay  as  the  basis  of  this  retired  pay,  it  is  certain  that 
it  would  have  said  so.  As  it  is  not  so  said,  it  must  be 
taken  that  it  was  not  so  intended.  And  this  is  made  sub- 
stantially certain,  also,  by  the  language  of  this  section.  It 
provides  that  the  officers  referred  to  shall  be  retired  "  with 
the  rank  and  three-fourths  the  sea  pay  of  the  next  higher 
ijradeP  In  this  instance  the  sea  pay  of  the  "  next  higher 
grade  "  varies  with  three-year  periods  of  service. 

But  it  is  this  same  varying  rate  of  pay  "  of  the  next 
higher  grade,"  and  not  any  particular  one  of  them,  which 
is  made  the  basis  of  the  retired  pay  there  referred  to.  The 
way  to  give  these  mates  three-fourths  of  this  varying  sea 
pay  of  the  next  higher  grade  is,  of  course,  plain.  If  one 
of  them  has  had  three  years'  service  he  gets  three-fourths 
the  pay  of  a  warrant  officer,  who  has  had  that  length  of 
service.  If  he  has  had  twelve  years'  service — and  Mate 
Jenney  has  had  much  more  than  that — ^lie  gets  three-fourths 
the  pay  of  a  warrant  officer,  with  the  same  service.  In 
short,  the  mates,  being  entitled  to  the  rank  and  three- 
fourths  the  sea  pay  of  warrant  officers,  should  receive  three- 
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fourths  of  the  same  pay  which  they  would  receive  if  they 
were  warrant  officer,  instead  of  mates,  all  other  circum- 
iitances  connected  with  them  remaining  the  same.  I  know 
of  no  other  way  by  which  to  give  to  retired  mates  three- 
fourths  of  the  sea  pay  of  the  next  higher  grade. 

It  follows  that  Mate  Jenney  should  have  been  retired 
September  26,  1899,  with  three- fourths  the  sea  pay  of  a 
warrant  oflScer  with  twelve  years  of  service,  and  that  his 
advancement  should  be  at  and  from  that  date  and  not  from 
the  date  of  the  Department's  letter  to  him,  November  26, 
1907,  referred  to  in  your  question. 

But  your  questions  refer  more  specifically  to  retirements 
under  the  act  of  June  29,  1906,  (34  Stat.,  654) ;  and  as 
this  act  refers  as  well  to  officers  who  had  then  been  retired, 
as  to  subsequent  retirements,  it  is  quite  possible  that  Mate 
Jenney  and  others,  retired  under  section  11  of  the  personnel 
act,  may  be  retired  under  the  act  of  1906,  if,  for  any  rea- 
son, that  is  thought  desirable. 

As  far  as  concerns  any  question  here,  the  only  difference 
in  the  pertinent  provisions  of  the  two  acts,  is  the  substi- 
tution in  the  later  act  of  the  words  "  retired  pay "  for 
"  three- fourths  the  sea  pay  "  of  the  next  higher  grade. 
*rhis  would  give  to  mates  on  retirement,  the  retired  pay  of 
warrant  officers — the  next  higher  grade. 

The  act  of  March  3,  1873  (17  Stat.,  547)  provides,  in 
substance,  that  the  retired  warrant  officers,  with  other  re- 
tired officers,  shall  receive  "  seventy-five  per  centum  of  the 
present  sea  pay  of  the  grade  or  rank  which  they  held  at 
the  time  of  retirement." 

This  sea  pay  of  warrant  officers  is  fixed  as  above  shown, 
varying  from  $1,200  to  $1,800  per  annum.  So  that,  if  Mate 
Jenney,  after  being  retired  under  section  11  of  the  personnel 
act,  were  now  retired  under  the  act  of  June  29,  1906,  this 
Avould  make  no  difference  in  the  amount  of  his  retired  pay, 
for,  under  the  former  act,  he  would  receive  three-fourths 
the  sea  pay  of  a  warrant  officer,  and,  under  the  other,  he 
would  receive  the  whole  of  the  retired  pay  of  warrant  offi- 
cers, which  is  three-fourths  the  sea  pay  of  such  officer. 

And,  with  the  changes  made  necessary  by  the  changed 
language  of  the  later  act,  what  is  said  above  as  to  the 
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length  of  previous  service  in  determining  the  rate  of  pay 
of  warrant  officers,  and  therefore  the  retired  pay  of  mates, 
under  section  11,  referred  to,  is  equally  applicable  in  the 
cases  of  mates  retired  under  the  act  of  1906.  And  they  re- 
ceive the  retired  pay  of  the  next  higher  grade,  that  is, 
the  retired  pay  of  a  warrant  officer  with  the  same  length  of 
previous  service. 

This,  it  is  believed,  covers  the  ground  embraced  in  your 
second  and  third  questions.  Specifically  your  second  ques- 
tion is  answered  in  the  affirmative.  And,  as  to  the  third, 
T  have  to  advise  you  that  Mate  Jenney,  under  the  facts 
stated,  was  entitled  to  advancement  from  his  retirement, 
September  26,  1899,  and  not  from  the  date  of  the  Depart- 
ment's letter  to  him  of  November  26,  1907. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 
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The  Attorney -General  declines  to  i*ender  an  official  opinion  upon  a 
matter  submitted  whicli  involves  the  determination  of  questions 
of  fact. 

I^resumably  watchmen  and  messengers,  if  they  are  engaged  in  the 
work  ordinarily  assigned  to  such  employees,  are  not  subject  to 
the  provisions  of  the  eight-hour  law  (27  Stat.,  340). 

Department  of  Justice, 

May  7,  1908. 

Sir  :(i  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  29,  calling  attention  to  your  request  for  my 
opinion  as  to  whether  certain  watchmen,  laborers,  hostlers, 
and  messengers,  mentioned  in  the  memorandum  of  the 
Acting  Judge-Advocate-General,  which  you  inclose,  are 
within  the  provision  of  the  eight-hour  law. 

In  reply  I  regret  to  be  obliged  to  inform  you  that  the 
matters  submitted  to  me  involve  the  determination  of  ques- 
tions of  fact,  and  it  is  therefore  impossible  for  me  to 
comply  with  your  request. '» 
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Before  I  can  attempt  to  express  an  opinon,  it  will  be 
necessary  for  you  to  submit  a  statement,  showing  in  detail 
the  duties  of  each  employee  to  whom  your  request  refers. 

The  eight-hour  law   (27  Stat,  340)   applies  to  "  all  la- 
borers and  mechanics  who  are  now  or  may  hereafter  be 
employed  by  the  Government  of  the  United  States,  by  the  . 
District  of  Columbia,''  etc. 

Presumably  watchmen  and  messengers,  if  they  are  en- 
gaged in  the  work  ordinarily  assigned  to  such  employees, 
are  not  subject  to  the  provision  of  the  eight-hour  law,  but 
even  on  this  I  express  no  definite  opinion  until  I  am  more 
fully  advised  of  the  facts. 
Very  respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 
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TENDERS,  ETC. 

Persons  employed  as  lock  tenders,  lock  helpers,  lockmen,  and  In 
similar  employments  at  the  locks  of  the  various  canals  owned 
and  operated  by  the  Qovemment  may  be  called  upon  to  perform 
service  at  any  hour  of  the  day,  and  such  requirement  is  legal  and 
proper  under  the  eight-hour  law  (act  of  August  1,  1892 ;  27  Stat.. 
340),  so  long  as  the  total  service  rendered  does  not  exceed  eight 
hours  per  day. 
The  eight-hour  law  Includes  skilled  as  well  as  unskilled  workmen; 
and  the  employment  of  persons  for, a  longer  period  than  eight 
hours  in  any  one  day  *'  when  a  dam  is  being  raised  or  lowered  " 
and  the  service  is  one  "  requiring  skill  and  training  "  which  "  can- 
not safely  be  entrusted  to  inexperienced  men,"  is  not  an  employ- 
ment in  case  of  an  "  extraordinary  emergency,"  and  is  a  violation 
of  that  statute. 
It  is  a  familiar  rule  of  construction  that  where  a  particular  con- 
struction of  a  statute  will  occasion  great  inconvenience  or  pro- 
duce inequality  and  injustice,  that  view  is  to  be  avoided,  If 
another  and  more  reasonable  interpretation  is  present  in  the 
statute. 

Department  of  Justice, 

May  11,  1908. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  29,  ultimo,  directing  my  attention  to  a  re- 
quest of  December  23,  1907,  for  my  opinion  "  as  to  whether 
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certain  classes  of  employees  variously  designated  as  lock 
masters,  lock  keepers,  lock  helpers,  lockmen,  Avatchmen^ 
firemen,  enginemen,  stokers,  teamsters,  etc.,  referred  to  in 
a  memorandum  of  the  Judge- Advocate-General,  inclosed 
with  Department's  letter,  could  be  legally  excepted  from 
the  requirements  of  the  eight-hour  law  (act  of  August  1,. 
1892;  27  Stat.,  340)  on  the  ground  that  they  were  neither 
laborers  nor  mechanics  within  the  meaning  of  the  act." 

It  seems  from  the  inclosed  memorandum  that,  at  certain 
locks  and  dams,  persons  are  employed  whose  duties  are  per- 
formed at  irregular  hours  and  do  not  require  their  attention 
for  eight  hours  in  the  calendar  day.  These  employees  are 
liable  to  be  called  upon  at  any  hour  in  the  day  for  a  service 
lasting  but  a  few  minutes;  but,  as  a  fact,  the  whole  sum  of 
the  time  in  which  they  are  engaged  is  but  a  fraction  of  eight 
hours.  The  rest  of  the  day  is  entirely  their  own.  The  ques- 
tion is  whether  the  service  and  employment  of  such  persons,, 
under  such  circumstances,  is  legal  and  proper  within  the 
limit  and  restriction  of  the  statute. 

As  to  laborers  employed  in  a  similar  manner,  I  refer  you 
to  what  was  said  by  my  predecessor,  Attorney-General 
Moody  (26  Op.,  67) : 

'*  But  I  think  that  the  eight-hour  day  means  eight  hours 
of  effective  labor,  and  therefore  so  far  as  your  questions 
present  the  case  of  laborers  and  mechanics  who,  from  the 
exigencies  of  the  situation,  must  wait  until  after  the  com- 
pletion of  the  regular  day  to  finish  their  work,  I  am  of  the 
opinion  that  the  blasting,  cleaning  of  trucks,  repair  of 
machinery,  and  all  other  similar  work  essential  to  prompt 
and  continuous  service  in  the  regular  day  may  be  legally 
done  before  and  after  the  regular  hours.  To  be  more  spe- 
cific, laborers  and  mechanics  who  are  called  upon  to  do  two* 
hours'  work,  for  example,  before  or  after  the  regular  day 
begins  or  ends  have  no  just  cause  for  complaint  that  the 
law  is  violated  if  they  are  only  called  upon  to  work  six 
more  hours  during  the  regular  hours.  The  law  gives  no 
countenance  to  the  conception  that  the  interval  between  the 
beginning  and  end  of  the  regular  day  is  a  controlling  con- 
vention which  excludes  labor  at  any  other  time  and  entities- 
workmen  to  stand  around  idle  if  their  services  can  not  be 
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fully  availed  of  during  that  interval.  The  law  limits  the 
working  day  to  eight  hours,  but  it  does  not  prescribe  in 
what  hours  of  the  day  the  work  shall  be  done.  Practically, 
no  doubt,  there  should  be  a  real  necessity,  as  is  obviously 
the  case  here,  for  work  during  other  hours  than  the  regular 
day ;  and  there  should  be  scrutiny  and  care  lest  abuses  arise 
which,  however,  the  right  of  contract,  subject  to  the  law, 
between  laborer  and  employer  ought  to  prevent." 

The  cases  mentioned  in  the  memorandum  of  the  Judge- 
Advocate-General  come  fully  within  these  principlCvS. 
Under  the  Cincinnati  office  are  included  locks  on  the  Mus- 
kingum, Kentucky,  and  Big  Sandy  rivers.  The  employees 
live  at  the  locks,  in  Government  houses,  and  none  is  re- 
quired to  work  an  aggregate  time  in  excess  of  eight  hours 
though  they  are  subject  to  call. 

At  Milwaukee  are  included  21  locks  at  canals  of  Fox 
River;  the  number  of  lockages  averaging  less  than  2  per 
day  and  rarely  exceeding  8  for  the  twenty-four  hours. 

At  Louisville  office  are  included  locks  of  the  Louisville 
and  Portland  Canal,  and  of  the  Green,  Barren,  Rough,  and 
Wabash  rivers.  It  is  only  occasionally  that  workmen  are 
kept  busy  through  eight  hours  of  service.  When  traffic  is 
light,  actual  service  amounts  to  little  more  than  being  on 
hand. 

At  Nashville  office  are  included  locks  where  the  lockmen 
are  furnished  quarters  and  none  works  more  than  three 
hours  a  day. 

At  Rock  Island  office  are  included  locks  where  men  do 
less  than  eight  hours'  work,  the  lockages  averaging  four  a 
day.  The  men  live  in  Government  quarters  and  are  re- 
quired to  be  subject  to  duty  from  sixteen  to  twenty-four 
hours. 

At  Montgomery  office  are  included  locks  where  men  have 
less  than  one  hour  eflfective  w^ork  in  a  day  and  live  on  Gov- 
ernment premises. 

At  Mobile  office  are  included  locks  in  Black  Warrior 
River  where  lockages  average  less  than  2  a  day  and  the 
hours  of  work  much  less  than  eight. 

At  Little  Rock  office,  lock  where  lockages  average  less 
than  one  a  day. 


608  Eight-Hour  Law — Lock  Tendern^  etc,  . 

In  these  cases  to  require  that  a  sufficient  number  of  men 
bhould  be  employed  to  prevent  any  of  them  from  being 
liable  to  duty  except  within  a  determined  and  arbitrarj' 
period  of  eight  continuous  hours  would  be  to  put  an  un- 
reasonable construction  upon  the  statute.  It  would  recog- 
nize a  favored  condition  of  employment  not  intended  by 
by  the  law. 

A  familiar  rule  is,  that  where  a  particular  construction 
of  a  statute  will  occasion  great  inconvenience  or  produce 
inequality  and  injustice,  that  view  is  to  be  avoided,  if 
another  and  more  reasonable  interpretation  is  present  in 
the  statute. 

Other  instances  mentioned  in  the  memorandum  are  upon 
different  footing.  At  places  under  the  control  of  the 
Pittsburg  ofice  men  are  sometimes  required  to  work  more 
than  eiglit  hours  "when  dam  is  being  raised  or  lowered;'' 
and  the  service  is  one  "  requiring  skill  and  training  and 
could  not  safely  be  entrusted  to  inexperienced  men."  This 
does  not  make  a  case  of  extraordinary  emergency.  The- act 
includes  skilled  as  well  as  unskilled  workmen.  The  need 
is  for  more  men;  not  for  the  employment  during  more 
hours. 

At  other  places,  employees  are  classed  as  watchmen,  dam 
tenders,  custodians,  etc.  With  respect  to  the  legal  status 
of  such  employees  under  the  eight-hour  law,  it  is  impos- 
sible to  speak  with  certainty  without  very  full  information 
as  to  the  nature  of  their  employment.  I  respectfully  refer 
you  on  this  subject  to  what  is  said  in  my  letter  of  the 
7th  instJant. 

In  this  view  I  have  expressed  my  opinion  upon  the  con- 
struction of  the  act  to  meet  what  I  deem  to  be  the  object  of 
your  inquiry. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 


The  Secretary  of  the  Interior,  609 

ATTORNEY-GENEllAI.r— OPINIONS— COMPTROLLER    OF    THE 

TREASURY. 

The  question  of  law  upon  which  the  opinion  of  the  Attorney-General 
Is  desired  must  not  only  be  one  actually  arising  in  the  adminis- 
tration of  the  Department  preferring  the  request,  and  not  hypo- 
thetical, but  the  facts  upon  which  it  arises  must  be  found  and 
definitely  stated  In  the  request,  and  not  left  for  the  Attorney- 
General  to  extract  from  the  papers  submitted.  The  question  of 
law  also  must  be  clearly  and  definitely  formulated. 

Generally  si)eaking,  the  decision  of  the  Comptroller  of  the  Treasurj- 
is  conclusive  in  cases  involving  the  application  of  an  appropria- 
tion and  the  expenditure  of  public  moneys,  and  governs  the  audit- 
ing ofilcers  and  himself  in  i)assing  accounts  under  section  8  of  the 
act  of  July  31,  1894   (28  Stat.,  208). 

However,  when  the  disbursement  is  a  question  of  general  and  great 
Importance,  and  esi)ecially  when  the  Comptroller,  in  advance  of 
a  decision  by  himself,  requests  that  the  matter  be  referred  to  the 
Attorney-General  for  opinion  and  states  that  he  will  be  guided 
by  such  opinion,  the  question  may  properly  be  answered  by  the 
Attorney-General. 

Rules  stated  in  former  opinions  adhered  to. 

Department  of  Justice, 

Matj  22,  1908. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  20th  instant,  with  which  you  transmit 
certain  correspondence  between  the  Interior  Department 
and  the  Comptroller  of  the  Treasurj^  with  a  memorandum 
by  the  Assistant  Attorney-General  assigned  to  the  Interior 
Department  relative  to  that  correspondence,  which  you 
observe  relates  to  the  applicability  of  a  general  appro- 
priation of  the  Geological  Survey  for  gauging  streams 
to  the  island  territories  of  Porto  Eico  and  Hawaii,  and  you 
ask  me  to  advise  you  at  as  early  a  date  as  convenient  whether 
the  appropriation  "  for  general  expenses  of  the  Geological 
Survey,"  etc.,  is  applicable  to  the  Territory  of  Hawaii. 

I  am  constrained  to  call  your  attention  to  the  estab- 
lished and  obviously  necessary  rule  of  this  Department 
relative  to  opinions  by  the  Attorney-General,  which 
requires  that  a  question  of  law  shall  not  only  be  one  actu- 
ally arising  in  the  administration  of  a  Department  and 
not  hypothetical,  but  that  the  facts  upon  which  it  arises 
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shall  be  found  and  set  forth  by  the  head  of  the  Department 
preferring  the  request  for  an  opinion,  and  shall  not  be  left 
to  the  Attorney-General  to  extract  from  various  papers 
submitted,  and  that  the  question  of  law  arising  thereon 
shall  be  clearly  and  definitely  formulated.  ("20  Op.,  614; 
id,  703;  21  Op.,  201;  id.,  506;  22  Op.,  77;  23  Op.,  472;  24 
Op.,  59.) 

I  have  the  honor,  therefore,  to  return  the  papers  to  you^ 
with  the  request  that  you  will  resubmit  them  under  the 
required  conditions. 

But  I  must  also  call  your  attention  to  the  fact  that  the 
decision  of  the  Comptroller  of  the  Treasury  in  cases  involv- 
ing the  application  of  an  appropriation  and  the  expendi- 
ture of  public  moneys  is  prima  facie  final  and  conclusive^ 
and  in  the  majority  of  cases  is  found  to  be  so  upon  full 
examination.  Some  of  the  limitations  to  the  finality  of  that 
jurisdiction  are  expressed  in  an  opinion  of  my  predecessor, 
Mr.  Moody,  dated  December  22,  1904  (25  Op.,  301),  but, 
generally  speaking,  the  authority  of  the  Comptroller  to 
decide  a  question  involving  a  payment  to  be  made  from  the 
Treasury  so  as  to  govern  the  auditing  officers  and  himself 
in  passing  on  accounts  under  the  eighth  section  of  the  act 
of  July  31,  1894  (28  Stat.,  162,  208),  is  complete,  and  in 
various  instances  my  predecessors  have  declined  to  give  an 
opinion  upon  a  question  of  this  nature.  (21  Op.,  178;  id., 
530 ;  22  Op.,  581 ;  23  Op.,  468 ;  24  Op.,  553.)  "  On  the  other 
hand,  although  a  disbursement  may  be  involved,  when  a 
question  is  of  general  and  great  importance,  and  especially 
when  the  Comptroller,  in  advance  of  decision  by  himself, 
requests  that  the  matter  be  referred  to  the  Attorney-Gen- 
eral, and  states  that  the  opinion  of  the  Attorney-General 
will  be  followed  by  him,  then  it  is  the  view  of  this  Depart- 
ment that  the  question  may  properly  be  answered  by  the 
Attorney-General."  (25  Op.,  301,  303,  citing  21  Op.,  181; 
id.,  224;  id.,  402.)  In  the  present  matter,  thus  informally 
presented,  I  can  perceive  no  reason  why  the  rule  just  quoted 
should  not  be  followed  by  me,  and  accordingly,  in  addition 
to  the  formal  statement  of  the  facts  and  the  question  of  law 
for  which  I  have  called,  I  have  the  honor  to  request  a  pres- 
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entation  of  your  reasons  for  not  accepting  the  opinion  of 
the  Comptroller  of  the  Treasury  and  referring  the  matter 
to  me. 

Very  respectfully, 

^  CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Interior. 


NATURALIZATION  HEARINGS  PRECEDING  GENERAL 
ELECTIONS. 

The  proviso  to  section  6  of  the  naturalization  act  of  June  29,  1906 
(34  Stat.,  598),  forbidding  the  issuing  of  any  certificate  of 
naturalization  by  any  court  within  thirty  days  preceding  the 
holding  of  any  general  election  within  its  jurisdiction,  does  not 
forbid  hearings  on  petitions  for  naturalization  within  such  time, 
but  merely  forbids  the  issuing  of  such  certificates  within  that 
time. 
An  alien  Is  not  naturalized  until  the  order  divesting  him  of  his 
former  nationality  and  making  him  a  citizen  of  the  United  States 
has  been  signed  by  a  judge  of  a  court  having  jurisdiction  of  such 
cases. 
The  evident  purpose  of  Congress  In  requiring  that  final  action  in 
naturalization  cases  shall  be  had  only  on  stated  days  to  be  fixed 
by  a  rule  of  the  court  and  that  in  no  case  shall  final  action  be  had 
upon  a  petition  until  at  least  ninety  days  have  elapsed  after  filing 
and  posting  notice  of  such  petition,  was  to  prevent  the  granting 
of  certificates  of  naturalization  unless  due  notice  Is  given  to  the 
United  States  and  an  opportunity  afforded  to  oppose  the  appli- 
cation. . 
Where  the  rule  day  Is  fixed  by  order  of  the  court  and  the  United 
States  attorney  has  an  oi)portunlty  to  be  present  and  be  heard, 
the  judge  may,  In  his  discretion,  adjourn  the  hearing  to  such  time 
as  may  suit  his  convenience  and  the  convenience  of  the  parties  to 
the  case. 

Department  of  Justice, 

May  26, 1908. 
Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  let- 
ter of  May  21,  inclosing  a  copy  of  a  letter  addressed  to  the 
Division  of  Naturalization  by  the  deputy  clerk  of  the 
United  States  courts  at  Hammond,  Ind.,  in  which  the  re- 
quest is  made  that  you  be  advised  whether  hearings  may  be 
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had  on  October  20,  1908,  on  petitions  for  naturalization 
filed  in  the  United  States  district  court  at  the  place  herein- 
before mentioned,  provided  that  the  final  order  of  the  court 
is  in  no  case  entered  until  after  the  general  election  in  No- 
vember. The  clerk  also  asks  whether  the  October  term  of 
said  court  may  be  adjourned  until  after  the  November, 
1908,  election,  and  the  petitions  heard  at  such  adjourned 
term. 

In  reply  I  have  the  honor  to  inform  you  that  in  my  judg- 
ment the  eflfect  of  the  proviso  to  section  6  of  the  naturali- 
zation act  of  June  29,  1906,  seems  plain.  It  reads  as 
follows : 

'^ Provided^  That  no  person  shall  be. naturalized  nor  shall 
any  certificate  of  naturalization  be  issued  by  any  court 
within  thirty  days  preceding  the  holding  of  any  general 
election  within  its  territorial  jurisdiction." 

The  act  is  silent  as  to  when  hearings  may  be  had  on  peti- 
tions for  naturalization,  and  merely  forbids  the  issuing  of 
certificates  within  thirty  days  of  a  general  election.  Clearly, 
an  alien  is  not  naturalized  until  the  order  divesting  him  of 
his  former  nationality  and  making  him  a  citizen  of  the 
United  States  has  been  signed  by  a  judge  of  a  court  having 
jurisdiction.  I  see  no  reason,  therefore,  why  hearings  may 
not  be  held  on  October  20  if  the  orders  granting  certificates 
of  citizenship  are  not  entered  until  after  the  general  election. 

As  to  your  second  query,  I  beg  to  say  that,  in  my  opinion, 
the  object  of  the  provision  that  final  action  shall  be  had 
only  on  stated  days  to  be  fixed  by  rule  of  the  court,  and  that 
in  no  case  shall  final  action  be  had  upon  a  petition  until  at 
least  ninety  days  have  elapsed  after  filing  and  posting  the 
notice  of  such  petition  (section  6),  when  taken  in  connec- 
tion with  the  other  sections  of  the  act  is  sufficiently  clear. 
The  evident  purpose  of  Congress  was  to  prevent  the  grant- 
ing of  certificates  of  naturalization  unless  due  notice  was 
given  the  United  States  and  an  opportunity  aflforded  to 
oppose  the  application.  WTiere  the  rule  day  is  fixed  by 
order  of  the  court  and  the  United  States  attorney  has  an 
opi)ortunity  to  be  present  and  be  heard,  I  see  no  reason  why 
the  judge  may  not,  in  his  discretion,  adjourn  the  hearing 
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until  such  time  as  may  suit  his  convenience  and  the  con- 
venience of  the  parties  to  the  case. 
Respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  Commerce  and  Labor. 


COMMISSIONER  TO  FIVE  CIVILIZED  TRIBES— FREE  REGIS- 
TRATION OF  OFFICIAL  MAIL  MATTER. 

The  Commissioner  to  the  Five  CiviHzed  Tribes  is  not  entitled  to 
free  registration  of  outgoing  official  mail  matter,  under  section  3 
of  the  act  of  July  5,  1884  (23  Stat.,  158). 

Department  of  Justice, 

May  27, 1908, 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  14,  in  which  my  opinion  is  requested  as  to 
whether  the  Commissioner  to  the  Five  Civilized  Tribes, 
whose  office  is  at  Muskogee,  Okla.,  is  entitled  to  free  regis- 
tration of  outgoing  mail  matter  under  the  provisions  of 
section  3  of  the  act  of  July  5,  1884  (23  Stat,  158).  In  con- 
sidering this  question  it  will  be  well  to  review  the  legisla- 
tion which  has  been  enacted  from  time  to  time  with  a  view 
to  relieving  the  Government  Departments,  bureaus,  and 
offices  from  payment  of  certain  postal  charges  in  transmit- 
ting mail  matter  relating  to  official  business. 

In  1877  (19  Stat.,  335)  Congress  provided  that  letters 
and  packets  relating  exclusively  to  Government  business 
might  be  sent  through  the  mails  free  of  charge.  This  was 
qualified  by  a  proviso  which  has  been  construed  by  several 
of  my  predecessors  as  limiting  this  franking  privilege  to 
the  Executive  Departments  and  bureaus  thereof  at  the  seat 
of  Government.  (15  Op.,  2G2;  18  id.,  49;  23  id.,  316.)  In 
1879  (20  Stat.,  362)  this  act  was  amplified  by  extending 
the  privilege  relating  to  transmission  of  mail  matter  to  all 
mail  passing  between  officers  of  the  United  States  and  the 
Executive  Departments  and  other  officers.  It  further  ap- 
plied these  provisions  to  the  Smithsonian  Institution,  and 
contained  the  proviso  that  it  should  not  apply  to  pension 
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agents  and  other  officers  who  received  a  fixed  amount  as 
compensation  for  services  including  expenses  for  postage. 

The  act  of  1884  (23  Stat.,  158)  still  further  extended  the 
franking  privilege,  and  contained  the  proviso  that  "  official 
mail  matter  of  either  the  Executive  Departments  or  the 
various  offices  thereof,"  or  of  "  the  Agricultural  Depart- 
ment, or  of  the  Public  Printer,  may  be  registered  without 
the  payment  of  any  registry  fee."  A  second  proviso  ex- 
cepted pension  and  other  agents  receiving  a  fixed  amount, 
including  expenses  of  postage,  from  the  benefit  of  the  act. 

The  last  act  to  which  reference  need  be  made  is  that  of 
July  2,  1886  (24  Stat.,  122),  which  extended  the  provisions 
of  the  act  of  1884,  by  providing  that  that  act  should  be 
applicable  to  "  all  official  mail  matter  of  agents  for  the 
payment  of  pensions." 

It  is  to  be  borne  in  mind  that  the  acts  of  1884  and  1886 
were  passed  some  years  after  the  opinion  of  Attorney- 
General  Devens,  above  referred  to  (15  Op.,  262),  had  been 
rendered. 

I  think  that  it  must  be  assumed  that  Congress  adopted 
this  later  legislation  with  a  full  knowledge  of  the  limited 
meaning  which  had  been  given  to  the  words  "  Executive 
Departments  or  bureaus  thereof."  If  it  had  been  intended 
to  extend  the  privilege  of  free  registration  to  all  officers, 
that  intent  would  have  been  explicitly  expressed,  as  was 
done  in  the  case  of  those  entitled  to  the  franking  privilege. 

I  am  therefore  constrained  to  advise  you  that  under  exist- 
ing legislation  the  Commissioner  to  the  Five  Civilized 
Tril)es  is  not  entitled  to  free  registration  of  outgoing  official 
mail  matter. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Interior. 
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NAVAL  OFFICERS— MATES— RETIREMENT  OF  MATE 
NEILSEN. 

Mates  in  the  Navy  are  officers  within  the  meaning  of  section  11  of 
the  navy  personnel  act  of  March  3, 1899  (30  Stat.,  1007),  and  of  the 
act  of  Jun^  29,  1906  (34  Stat.,  554)  ;  and  Mate  Neilson,  who  was 
erroneously  retired  In  March,  1899,  under  section  17  of  the  navy 
I)ersonnel  act,  upon  his  own  application  and  after  thirty  years' 
service,  was  entitled  to  retirement  under  section  11  of  that  act. 

This  retirement  on  the  part  of  Neilson,  by  reason  of  the  holding  of 
the  officers  of  the  Government  that  he  could  not  be  retired  as  an 
officer  under  section  11  of  the  act  of  1899,  did  not  forfeit  any 
legal  right  which  he  had  to  retirement  under  that  section.  His 
retirement  should  therefore  be  so  corrected  as  to  show  a  retire- 
ment under  section  11,  with  the  rank  and  retired  pay  of  a  warrant 
officer  with  twelve  years*  service,  and  from  his  original  retirement. 

In  any  event,  Neilson  Is  now  entitled  to  be  retired  under  the  act 
of  1906  with  the  rank  and  retired  pay  of  a  warrant  officer  having 
twelve  years*  service,  but  such  a  retirement  would  be  from  the 
date  of  retirement  and  would  deprive  him,  during  the  intervening 
years,  of  the  increased  pay  to  which  he  became  entitled  at  the 
time  of  his  retirement  March  31,  1899. 

Department  of  Justice, 

Jun^  5, 1908. 

Sir  :  I  have  the  honor  to  respond  to  the  request  contained 
in  your  note  of  May  26,  1908,  for  an  opinion  upon  the  case 
there  stated,  in  substance  as  follows : 

Mate  Neilson,  retired,  served  as  an  enlisted  man  in  the 
Navy  from  January  22, 1862,  to  February  9, 1865,  and  from 
February  20,  1866,  to  October  4,  1869,  and  as  a  mate  from 
March  29,  1870,  until  retired.  He  was  retired  March  31, 
1899,  under  section  17  of  the  personnel  act  of  March  3, 
1899,  upon  his  own  application  after  thirty  years'  service. 
And  the  question  which  you  submit  is  "  whether  *  *  * 
Mate  Neilson  is  now  entitled  to  advancement  to  the  next 
higher  grade  under  the  provisions  of  section  11  of  the  per- 
sonnel act  or  the  act  of  June  29,  1906;  and  if  so,  as  to  the 
date  from  which  he  is  entitled  to  such  advancement." 

It  is  assumed  that  by  the  above  expression,  "the  next 
higher  grade,"  is  meant  the  rank  and  pay  of  the  next  higher 
grade,  as  such  officers  are  not  advanced  in  grade  on  their 
retirement. 
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Much  of  what  is  here  involved  is  covered  by  the  two 
opinions  of  this  Department  upon  a  similar  subject,  under 
dates  of  October  15,  1907  {ante,  p.  434),  and  April  18, 1908 
(ante,  p.  600). 

Following  the  ruling  in  United  States  v.  Fuller  (160 
U.  S.,  593,  595),  it  was  held  in  those  opinions  that  mates 
in  the  Navy  were  officers,  within  the  meaning  of  section 
11  of  the  navy  personnel  act  and  of  the  act  of  June  29, 1906 
(34  Stat,  554). 

As  mate  Neilson  was  retired  March  31,  1899,  he  should 
have  been  retired  under  the  former  section  with  the  rank 
and  three- fourths  the  sea  pay  of  the  next  higher  grade. 

The  Na\7^  Departmei:t  then  held  that  Mate  Neilson  could 
not  be  retired  under  section  11  of  that  act,  but  was  entitled 
to  be  retired  as  an  enlisted  man,  under  section  17  of  that 
act,  he  having  had  more  than  thirty  years  of  service  in  the 
Navy.  And  he  was  thus  retired  upon  his  own  application 
and  with  the  rank  he  then  held  and  three-fourths  of  the  pay 
he  was  receiving  at  retirement. 

The  question  to  be  determined  is  as  to  the  effect  of  this 
retirement  upon  the  right  of  Mate  Neilson  to  be  now  re- 
tired, as  of  some  date,  under  section  11  of  the  personnel  act 
or  the  act  of  June  29,  1906. 

That  act  provides  that "  any  officer  of  the  Navy  not  above 
the  grade  of  captain  who  served  with  credit  *  *  *  dur- 
ing the  civil  war  *  ♦  *  and  who  has  heretofore  been^ 
or  may  hereafter  be,  retired  *  *  *  may,  in  the  discre- 
tion of  the  President  *  *  *  be  placed  on  the  retired 
list  of  the  Navy  with  the  rank  and  retired  pay  of  one  grade 
above  that  actually  held  by  him  at  the  time  of  retirement.*' 

The  higher  grade  thus  referred  to  is  that  of  warrant 
officer,  and  the  retired  pay  of  that  grade  was  75  per  cent  of 
the  sea  pay  of  the  grade,  varying  in  amounts  by  three-year 
period  of  service.  (Act  of  March  3,  1873,  17  Stat.,  547; 
and  opinion  of  April  18,  1908,  26  Op.,  600.) 

Since  the  above  act  of  June  29,  1906,  embraces  both  offi- 
cers who  were  then  retired  and  those  thereafter  retired. 
Mate  Neilson,  if  otherwise  entitled,  may  be  retired  under 
that  act  notwithstanding  his  former  retirement. 

I  do  not  think  that  the  retirement  of  Mate  Neilson  under 
section  17  of  the  personnel  act,  upon  his  own  application,  is, 
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under  the  circumstances,  a  bar  to  his  retirement  as  an  officer 
under  section  11  of  that  act  or  under  the  act  of  1906. 

The  Government  having  held  that  he  could  not  be  retired 
as  an  officer  under  section  11,  but  might  be,  under  section 
17,  upon  his  own  application,  I  do  not  think  that,  by  accept- 
ing this  erroneous  decision  and  acting  upon  it,  he  waived  or 
forfeited  any  legal  right  which  he  had  to  be  retired  other- 
wise. 

I  am  of  opinion  that,  as  Mate  Neilson  was  entitled  to  be 
retired  under  section  11  of  the  act  referred  to,  his  retire- 
ment of  March  31, 1899,  should  be  so  corrected  as  to  make  it 
show  such  a  retirement  and,  following  the  above  opinion  of 
April  18,  1908,  with  the  rank  and  retired  pay  of  a  warrant 
officer  with  twelve  years  of  service,  and  from  said  original 
retirement.  This  is  giving  to  this  officer,  although  at  a 
later  date,  that  to  which,  in  law,  he  was  then  entitled. 

In  any  event  Mate  Neilson  would  be  now,  under  the  above 
opinion,  entitled  to  be  retired  under  the  act  of  1906  with 
the  rank  and  retired  pay  of  a  warrant  officer  having  twelve 
years'  service.  But,  since  the  advancement  in  such  case 
would  be  from  the  date  of  retirement,  this  would  deprive 
him,  during  the  intervening  years,  of  the  increased  pay  to 
which  he  became  entitled  at  and  from  his  retirement  March 
31,  1899. 

As  you  inform  me  that  there  are  on  the  retired  list  some 
other  mates  whose  cases  are  essentially  similar  to  this  one, 
what  is  here  said  will  apply  to  others  also. 
Respectfully, 

CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Navy. 


ENLISTMENT    IN    THE    NAVY— DESERTION— PARDON— 
REENLISTMENT. 

A  person  who,  having  enlisted  In  the  Navy,  deserts  therefrom  and 
is  convicted  of  desertion  bj-  a  general  court-martial  and  there- 
after receives  from  the  President  a  full  and  unconditional  pardon 
for  such  offense  and  restoration  to  civil  rights,  may  be  permitted 
to  reenlist  in  the  Navy  notwithstanding  the  provisions  of  section 
1420,  Revised  Statutes. 
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The  effect  of  a  pardon  is  to  obliterate  the  offense  and  make  him  who 
had  been  an  offender  as  innocent,  in  legal  contemplation,  as  If  he 
had  never  offended,  to  remove  all  disabilities  incident  to  the 
offense  charged,  and  to  restore  to  him  all  civil  rights  which  he 
would  have  had  if  he  had  not  offended,  so  far,  at  least,  as  it  Is 
in  the  power  of  the  Government  to  make  it  so. 

Department  of  Justice, 

June  16, 1908. 

Sir:  I  have  the  honor  to  respond  to  your  request  ex- 
pressed in  the  note  of  your  Secretary  of  June  8,  1908,  for 
an  opinion  whether  Frank  Calbert  Arnold  can  be  permitted 
to  reenlist  in  the  Navy,  after  his  conviction  and  pardon  for 
desertion  therefrom. 

It  appears  that  this  man  enlisted  in  the  Navy  at  Chicago, 
111.,  on  October  7,  1901,  for  a  period  of  four  years.  He 
deserted  from  the  Hopkins  at  Philadelphia,  May  29,  1905, 
at  which  time  he  held  the  rating  of  yeoman,  first  class.  He 
surrendered  himself  June  21,  1906,  and  was  convicted  July 
10,  1906,  of  desertion  by  a  general  court-martial,  duly  ap- 
proved, and  sentenced  to  be  reduced  to  the  rating  of  lands- 
man and  to  be  confined  for  one  year,  and  to  be  then  dis- 
honorably discharged  from  the  Navy. 

After  serving  the  term  of  confinement  imposed,  and  on 
May  22,  1908,  he  received  and  accepted  from  the  President 
a  full  and  unconditional  pardon  for  his  offense  and  res- 
toration to  civil  rights,  and  now  desires  to  reenlist  in  the 
Navy,  and  to  redeem  himself  from  the  odium  of  his  former 
desertion.  And  the  Navy  Department  is  willing  that  he 
should  reenlist,  if  it  can  be  done  consistently  with  existing 
law,  and  your  question  is,  in  substance,  whether  this  can  be 
done. 

The  answer  to  this  question  involves  a  consideration  of 
section  1420,  Revised  Statutes,  and  of  the  effect  of  the 
President's  pardon. 

The  section  referred  to  is  as  follows: 

'*  No  minor  under  the  age  of  sixteen  years,  no  insane  and 
intoxicated  person,  and  no  deserter  from  the  naval  or  mili- 
tary service  of  the  United  States  shall  be  enlisted  in  the 
naval  service." 
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This  is  of  course  a  bar  to  the  reenlistment  of  the  man 
Arnold  if,  in  legal  contemplation,  he  is  a  deserter,  and  this 
depends  upon  the  effect  of  the  President's  pardon. 

The  Supreme  Court  has  in  several  cases  stated  the  pur- 
pose, oflice,  and  effect  of  a  pardon  so  plainly  and  completely 
that  we  need  not  go  elsewhere  for  authorities,  or,  in  order 
to  answer  the  question  submitted,  look  any  further.  And 
from  this  it  will  be  seen  that  the  effect  of  a  pardon  is  to 
obliterate  the  offense  and  make  him  who  had  been  an 
offender  as  innocent,  in  legal  contemplation,  as  if  he  had 
never  offended,  to  remove  all  disabilities  incident  to  the 
offense  charged,  and  to  restore  to  him  all  civil  rights  which 
he  would  have  had  if  he  had  not  offended. 

This  is  so,  as  far  as  it  is  in  the  power  of  the  Government 
to  make  it  so.  But  this  power  has  its  limitations.  It  can 
not  and  does  not  restore  that  which  is  already  lost  and  gone 
beyond  the  reach  of  the  Government.  But  as  to  the  future, 
it  relieves  the  person  from  all  disabilities  and  consequences 
to  which  he  would  be  subject  but  for  the  pardon,  so  that 
thereafter  nothing  can  be  imputed  to  him  based  upon  the 
allegation  of  his  offense.  Nothing  short  of  this,  nothing 
that  partially  pardons  or  removes  only  some  of  the  dis- 
abilities and  not  all,  can  be  a  pardon  in  its  full  sense. 

In  Ex  parte  Garland  (4  Wall.,  333)  an  act  of  Congress 
had  provided  that  no  one  should  be  permitted  to  practice 
in  the  Supreme  Court  or  other  courts  of  the  United  Stater^ 
except  upon  taking  a  certain  expurgatory  oath  that  he  h.id 
not  given  aid  or  countenance  to  the  rebellion,  etc.,  and  one 
question  was  as  to  the  effect  of  the  President's  pardon  in 
removing  this  disability.  What  the  court  said,  page  380, 
so  completely  covers  the  whole  ground  that  it  is  quoted  here 
at  length: 

"  Such  being  the  case,  the  inquiry  arises  as  to  the  effect 
and  operation  of  a  pardon,  and  on  this  point  all  the  au- 
thorities concur.  A  pardon  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of  the  offender ;  and 
when  the  pardon  is  full,  it  releases  the  punishment  and 
blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  if  he  had  never  com- 
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niitted  the  offense.  If  granted  before  conviction,  it  pre- 
vents any  of  the  penalties  and  disabilities  consequent  upon 
conviction  from  attaching;  if  granted  after  conviction, 
it  removes  the  penalties  and  disabilities  and  restores  him 
to  all  his  civil  rights ;  it  makes  him,  as  it  were,  a  new  man, 
and  gives  him  a  new  credit  and  capacity. 

"  There  is  only  this  limitation  to  its  operation :  It  does 
not  restore  offices  forfeited  or  property  or  interest  vested 
in  others  in  consequence  of  the  conviction  and  judgment. 

"  The  pardon  produced  by  the  petitioner  is  a  full  pardon 
'  for  all  offenses  by  him  committed,  arising  from  the  par- 
ticipation, direct  or  implied,  in  the  Rebellion,'  and  is  subject 
to  certain  conditions  which  have  been  complied  with.  The 
effect  of  this  pardon  is  to  relieve  the  petitioner  from  all 
penalties  and  disabilities  attached  to  the  offense  of  treason 
committed  by  his  participation  in  the  Rebellion.  So  far  as 
that  offense  is  concerned  he  is  thus  placed  beyond  the  reach 
of  punishment  of  any  kind." 

That  is  precisely  the  effect  of  a  pardon.  "  In  the  eye  of 
the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense." 

This  precise  point  is  reaffirmed  in  United  States  v.  Pad- 
el  ford  (9  Wall.,  581,  537). 

In  Osborn  v.  United  States  (91  U.  S.,  474)  the  court  says, 
ojv  page  477 : 

*'  The  pardon  of  that  offense  necessarily  carried  with  it 
the  release  of  the  penalty  attached  to  its  commission,  so  far 
as  such  release  was  in  the  power  of  the  Government,  unless 
specially  restrained  by  exceptions  embraced  in  the  instru- 
ment itself.  It  is  of  the  very  essence  of  a  pardon  that  it 
releases  the  offender  from  the  consequences  of  his  offense. 
If  in  the  proceedings  to  establish  his  culpability  and  en- 
force the  penalty,  and  before  the  grant  of  the  pardon,  the 
rights  of  others  than  the  Government  have  vested,  those 
rights  can  not  be  impaired  by  the  pardon.  The  Govern- 
ment having  parted  with  its  power  over  such  rights,  they 
necessarily  remain  as  they  existed  previously  to  the  grant 
of  the  pardon.  The  Government  can  only  release  what  it 
holds." 
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In  Carlisle  v.  United  States  (16  Wall.,  147)  the  court 
fcays,  page  151 : 

"  There  has  been  some  difference  of  opinion  among  the 
members  of  the  court  as  to  cases  covered  by  the  pardon 
of  the  President,  but  there  has  been  none  as  to  the  effect 
and  operation  of  a  pardon  in  cases  where  it  applies.  All 
have  agreed  that  the  pardon  not  merely  releases  the 
offender  from  the  punishment  prescribed  for  the  offense, 
but  that  it  obliterates  in  legal  contemplation  the  offense 
itself." 

And  in  Knote  v.  United  States  (95  U.  S.,  149)  the  court 
says,  page  153: 

"A  pardon  is  an  act  of  grace  by  which  an  offender  is 
released  from  the  consequences  of  his  offense,  so  far  as  such 
release  is  practicable,  and  within  control  of  the  pardoning 
power  or  of  officers  under  its  direction.  It  releases  the 
offender  from  all  disabilities  imposed  by  the  offense  and 
restores  to  him  all  his  civil  rights.  In  contemplation  of 
law,  it  so  far  blots  out  the  offense  that  afterwards  it  can 
not  be  imputed  to  him  to  prevent  the  assertion  of  his  legal 
rights.  It  gives  to  him  a  new  credit  and  capacity  and 
rehabilitates  him  to  that  extent  in  his  former  position. 
But  it  does  not  make  amends  for  the  past.  It  affords  no 
relief  for  what  has  been  suffered  by  the  offender  in  his  per- 
son by  imprisonment,  forced  labor,  or  otherwise;  it  does 
not  give  compensation  for  what  has  been  done  or  suffered, 
nor  does  it  impose  upon  the  Government  any  obligation 
to  give  it.  The  offense  being  established  by  judicial  pro- 
ceedings that  which  has  been  done  or  suffered  while  they 
were  in  force  is  presumed  to  have  been  rightfully  done  and 
justly  suffered,  and  no  satisfaction  for  it  can  be  required. 
Neither  does  the  pardon  affect  any  rights  which  have  vested 
in  others  directly  by  the  execution  of  the  judgment  for  the 
offense  or  which  have  been  acquired  by  others  whilst  that 
judgment  was  in  force." 

It  is  useless  to  pursue  the  subject  further.  By  this  par- 
don the  offense  of  the  man  Arnold  is  obliterated,  and  he 
is,  in  legal  contemplation,  no  longer  a  deserter.  His  dis- 
abilities are  removed  and,  among  them,  that  relating  to 
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re-enlistment  in  the  naval  or  military  service  of  the  United 
States.  And  he  is  restored  to  his  civil  rights,  including 
that  of  enlistment  in  such  service,  and  it  is  quite  within 
the  province  of  the  Navy  Department  to  permit  his  re-en- 
listment. 

Respectfully, 

CHARLES  J.  BONAPARTE. 

The  President. 


EIGHT-HOUR. LAW— WATCHMAN  AT  CORREGIDOR  ISI^ND. 

A  watchman  employed  at  Corregldor  Island,  Philippine  Islands, 
whose  duties  are  "  to  su[)ervise  all  arrivals  and  to  see  that  no  one 
lands  on  the  island  without  authority;  to  investigate  such  mat- 
ters as  the  absence  from  work  of  native  employees ;  and  to  make 
report  of  those  matters,"  is  not  a  laborer  or  mechanic  within  the 
meaning  of  the  eight-hour  law.  Such  duties  pertain  more  to 
those  of  a  clerk  or  superintendent  of  laborers  than  to  those  of 
a  laborer  or  mechanic. 

Department  of  Justice, 

June  17,  1908, 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  May  28,  1908,  inquiring  whether  a  watchman  em- 
ployed at  Corregidor  Island,  Philippine  Islands,  falls 
wuthin  the  designation  of  a  laborer  or  mechanic  within  the 
meaning  of  the  eight-hour  law.  The  duties  of  this  em- 
ployee are  '*  to  supervise  all  arrivals  and  to  see  that  no  one 
lands  on  the  island  without  authority;  to  investigate  such 
matters  as  the  absence  from  w^ork  of  native  employees,  and 
to  make  reports  of  these  matters." 

I  think  these  services  pertain  more  to  those  of  a  clerk  or 
superintendent  of  laborers  and  do  not  bring  the  person 
within  the  class  of  laborers  or  mechanics. 
Very  respectfully, 

"  CHARLES  J.  BONAPARTE. 

The  Secretary  of  War. 
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KIGHT-HOUR  LAW—WATCHMAN,  LABORER,  HOSTLER,  AND 
MESSENGER  IN  WAR  DEPARTMENT. 

A  watchman,  **  whose  duty  is  to  watch  the  entrance  of  one  of  the 
public  buildings  occupied  by  the  War  Department,  executing  in- 
structions with  regard  to  admitting  persons  into  the  building  and 
permitting  public  property  to  be  talceu  out  of  the  building,  re- 
porting to  his  chief  any  violation  of  law,  disturbance  of  the  peace, 
etc.,  that  may  be  brought  to  his  attention,  or  to  guard  the  build- 
ing and  property  therein  during  the  night,"  is  not  a  laborer  or 
mechanic  within  the  meaning  of  the  eight-hour  law. 

A  laborer,  *'  whose  duty  is  to  perform  manual  labor  in  the  removal 
of  furniture  and  office  fixtures,  cutting  grass,  washing  floors  and 
windows,  and  general  office  cleaning,"  is  not  a  laborer  within  the 
meaning  of  the  eight-hour  law;  such  services  being  more  those 
of  a  domestic  servant  than  those  of  a  laborer  in  the  usual  meaning 
of  the  term. 

A  hostler,  **  whose  duty  is  to  feed,  drive,  and  care  for  horses,  and  to 
clean  carriages,  harness,  and  stables,"  is  rather  a  domestic  servant 
than  a  laborer  within  the  meaning  of  the  eight-hour  law. 

A  messenger,  "  whose  duty  is  to  sweep  floors  and  do  general  office 
cleaning,  attend  to  flres,  and  carry  messages,"  is  not  a  laborer  or 
mechanic  within  the  meaning  of  the  eight-hour  law. 

Department  of  Justice, 

June  17, 1908. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  May  21,  1908,  requesting  my  opinion  whether  cer- 
tain employees,  whose  respective  duties  are  described  and 
who  are  stationed  in  Washington,  D.  C.,  are  subject  to  the 
eight-hour  law. 

1.  I  am  of  opinion  that  "  a  watchman,  whose  duty  is  to 
watch  the  entrance  of  one  of  the  public  buildings  occupied 
by  the  War  Department,  executing  instructions  with  regard 
to  admitting  persons  into  the  building  and  permitting  pub- 
lic proi)erty  to  be  taken  out  of  the  building,  reporting  to 
his  chief  any  violation  of  law,  disturbance  of  the  peace, 
etc.,  that  may  be  brought  to  his  attention,  or  to  guard  the 
building  and  property  therein  during  the  night,"  is  not 
either  a  laborer  or  mechanic  within  the  meaning  of  the 
eight-hour  law. 

2.  I  am  of  opinion  that  "  a  laborer,  whose  duty  is  to  per- 
form manual  labor  in  the  removal  of  furniture  and  office 
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fixtures,  cutting  grass,  washing  floors  and  windows,  and 
general  office  cleaning,"  is  not  a  laborer  within  the  meaning 
of  the  eight-hour  law.  The  services  required  seem  to  be 
more  those  of  a  domestic  servant  than  those  of  a  laborer  in 
the  usual  meaning  of  the  term. 

3.  I  am  of  opinion  that  a  hostler,  "  whose  duty  is  to  feed, 
drive,  and  care  for  horses,  and  to  clean  carriages,  harness, 
and  stables,"  is  rather  a  domestic  servant  than  a  laborer 
within  the  meaning  of  the  eight-hour  law,  and  therefore 
not  subject  to  the  provisions  of  that  law. 

4.  I  am  of  opinion  that  a  "  messenger,  whose  duty  is  to 
sweep  floors  and  do  general  office  cleaning,  attend  to  fires, 
and  carry  messages,"  is  not  a  laborer  or  mechanic  within 
the  meaning  of  the  eight-hour  law. 

Very  respectfully, 

CHARLES  J.  BONAPAETE. 
The  Secretary  of  War. 


IMMIGRATION  LAWS— REMISSION  OF   FINES— SECRETARY 
OF  COMMERCE  AND  LABOR. 

The  Secretary  of  Commerce  and  Ijabor  has  no  power  to  remit  a  fine 
Imposed  by  a  United  States  court  upon  a  steamship  company  for 
its  failure  to  detain  and  return  to  the  country  whence  they  came, 
aliens  whose  deportation  lias  been  ordered  under  section  10  of  the 
Immigration  act  of  March  3,  ISOl  (2G  Stat.,  1084). 

Opinion  of  Attorney-General  Olney  (20  Op.,  705)  and  of  Attorney- 
General  Griggs  (23  Op.,  271)  concurred  in. 

Department  of  Justice, 

June  19, 1908, 
Sir:  Your  letter  of  June  2  advises  me  that  the  Pacific 
Mail  Steamship  Company,  through  their  agents  at  Hono- 
lulu, Hawaiian  Islands,  Messrs.  II.  Hackfeld  &  Co.  (Lim- 
ited), paid  certain  fines  with  costs,  amounting  in  the  aggre- 
gate to  $1,004.84,  in  the  year  1902,  which  were  imposed  by 
the  United  States  District  Court  for  Hawaii  as  the  result 
of  proceedings  against  the  said  company  and  their  agents 
for  faihire  to  detain  and  return  to  the  country  whence  they 
ciune  three  Japanese  aliens  whose  deportation  had  been  or- 
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dered,  under  section  10  of  the  act  of  March  3,  1891  (26 
Stat.,  1084),  amending  previous  laws  relative  to  immigra- 
tion and  the  importation  of  alien  contract  labor.  That 
section  provides: 

"  *  *  *  and  if  any  master,  agent,  consignee,  or  owner 
of  such  vessel  shall  refuse  to  receive  back  on  board  the  ves- 
sel such  aliens,  or  shall  neglect  to  detain  them  thereon,  or 
j?hall  refuse  or  neglect  to  return  them  to  the  port  from 
which  they  came,  or  to  pay  the  cost  of  their  maintenance 
while  on  land,  such  master  *  *  ♦  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
not  less  than  three  hundred  dollars  for  each  and  every 
oifense;     *     *     *." 

You  also  state  that  an  application  has  now  been  made  to 
you  for  the  remission  of  these  fines,  upon  the  ground  that 
the  jury  were  instructed  that  they  could  not  consider  any 
attempt  of  the  defendant  company  to  prove  due  care  on  its 
part  to  prevent  the  escape  of  these  immigrants,  and  upon 
the  ground  that  the  Supreme  Court  in  Ilackfeld  c6  Com- 
pany V.  United  States  (197  U.  S.,  442)  dealing  with  the 
statute  in  question,  has  held  that : 

"This  statute  imports  a  duty,  but  in  the  absence  of  a 
requirement  that  it  shall  be  performed  at  all  hazards,  we 
think  no  more  ought  to  be  required  than  a  faithful  and 
careful  effort  to  cviVTy  out  the  duty  imposed." 

You  state  that  you  are  led  to  believe,  if  the  defendant  had 
been  permitted  to  introduce  evidence  showing  the  actual 
precautions  taken  to  detain  the  immigrants  and  prevent 
their  escape,  the  verdict  would  have  been  found  for  the 
defendant,  particularly  in  view  of  the  manifest  good  faith 
shown  by  the  latter. 

Under  these  circumstances  and  in  accordance  with  the 
desire  of  the  applicant's  attorney,  you  request  my  opinion 
as  to  whether  you  have  authority  to  remit  the  fines  in 
question. 

I  am  of  opinion  that  you  have  not.  Laying  aside  the  fact 
that  the  fines  were  imposed  in  pursuance  of  judgment  upon 
a  verdict  of  conviction  in  a  criminal  or  quasi-criminal 
prosecution,  and  were  covered  into  the  Treasury  at  least 
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three  years  before  the  decision  in  the  Ilackfeld  case 
changed  the  previous  executive  construction  of  the  law  in 
question,  the  question  of  your  authority  to  remit  similar 
fines  incurred  and  imposed  under  the  immigration  laws  has 
been  examined  by  two  of  my  predecessors  and  answered  in 
the  negative. 

In  20  Op.,  705,  the  precise  point  was  considered  by  Mr. 
Olney  with  reference  to  the  same  section  of  the  act  of  1891, 
and  it  was  held  that  the  provisions  of  section  3469  of  the 
Revised  Statutes  for  the  compromise  of  Government  claims 
have  no  application  to  the  case  of  a  fine  such  as  this,  and 
those  of  sections  5292,  5293,  5294  relate  only  to  certain 
limited  classes  of  cases,  Mr.  Olney 's  conclusion  being  (p. 
709) :  "  The  case  of  a  fine  or  penalty  incurred  for  violation 
of  the  provisions  of  the  alien  immigration  law  does  not 
therefore,  in  my  judgment,  fall  within  the  purview  of  the 
statutes  embraced  under  Title  LXVIII." 

In  23  Op.,  271,  Mr.  Griggs  re-examined  the  question  rela- 
tive to  the  same  provision  of  law,  and  approved  Mr.  Olney's 
opinion,  saying  (pp.  273,  276) : 

"  The  fact  that  it  might  be  equitable  or  desirable  to  in- 
clude in  the  power  of  remission,  under  existing  laws  relative 
to  this  power,  new^  cases  not  contemplated  when  those  laws 
were  adopted,  can  not  overcome  and  enlarge  the  defined  and 
restricted  language  and  application  of  the  law.  The  alien 
immigration  laws  have  all  been  passed  since  the  sections  of 
the  Revised  Statutes  which  we  are  considering  became  law. 

"  It  therefore  seems  to  me  that  the  case  of  a  remission 
of  a  fine  under  the  immigration  laws  is  unprovided  for; 
it  is  a  casus  omissus^  and  I  concur  in  the  views  upon  the 
subject  expressed  by  Mr.  Olney  in  20  Opinions,  705." 

It  is  true  that  in  that  opinion  Mr.  Griggs  anticipated  the 
legal  view  which  the  Supreme  Court  afterwards  took  of 
the  meaning  of  the  statute  and  the  responsibility  of  the 
owners  and  masters  of  vessels  thereunder,  and  because  there 
had  been  no  legal  proceedings  in  that  particular  case  and 
no  fine  had  been  imposed,  although  the  necessary  amount 
thereof  had  been  voluntarily  deposited  by  the  agents  of  the 
vessel  owners,  he  suggested  that  the  return  of  the  money 
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deposited,  there  being  no  guilt  and  no  lack  of  good  faith, 
would  be,  not  the  remission  of  a  fine  or  penalty,  but  the 
restitution  of  an  amount  to  which  the  Government  was 
never  justly  entitled.  But  that  is  not  this  case,  and,  for  the 
reasons  above  set  forth,  I  have  the  honor  to  advise  you  that 
I  concur  in  the  reasoning  and  conclusion  of  my  predecessors, 
and  that,  in  my  opinion,  you  have  no  authority  to  remit 
the  fines  in  question.  I  may  add  that  the  later  immigration 
laws  have  not  changed  the  state  of  the  existing  law  or 
enlarged  your  power  in  this  respect. 
Verv  respectfully, 

CHARLES  J.  BONAPARTE. 
The  Secretary  of  Commerce  and  Labor. 


SECOND    DEPUTY    COMPTROLLER    OF    THE    CURRENCY- 
APPOINTMENT. 

The  Secretary  of  the  Treasury  has  no  power,  under  section  169, 
Revised  Statutes,  to  apiK>int  a  person  to  fill  the  office  of  Second 
Deputy  Comptroller  of  the  Currency  created  by  the  act  of  May 
22, 1908  (35  Stat.,  203),  no  such  authority  being  expressly  granted 
in  the  act  creating  that  office. 

The  general  rule  deducible  from  Article  II,  section  2,  clause  2,  of  the 
Constitution  is  that  in  the  absence  of  an  express  enactment  to  the 
contrary,  the  api)ointment  of  any  officer  of  the  United  States  be- 
longs to  the  President  by  and  with  the  advice  and  consent  of  the 
Senate. 

The  Second  Deputy  Comptroller  will  have  power  to  perform  all  the 
duties  of  the  Comptroller  and  First  Deputy  Comptroller  of  the 
Currency  in  the  absence  or  disability  of  those  officers. 

The  Secretary  of  the  Treasury,  ui)on  the  request  of  the  Comptroller 
of  the  Currency  and  with  the  api)roval  of  the  President,  may 
require  the  Second  Deputy  Comptroller  to  execute  a  voluntary 
bond  in  such  i)enalty  as  may  to  him  seem  adequate  to  protect  the 
public  interests. 

Department  of  Justice, 

June  19,  1908. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  June  17,  with  its  inclosures,  in  which  you  state  that 

the  general  appropriation  act  approved  May  22,  1908  (35 

Stat.,  203),  appropriates  "  for  Comptroller  of  the  Currency, 
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five  thousand  dollars ;  for  Deputy  Comptroller,  three  thou- 
sand five  hundred  dollars ;  Deputy  Comptroller,  three  thou- 
sand dollars;"  and  (the  appropriation  for  the  Deputy 
Comptroller  at  $3,000  being  a  new  provision  in  the  law) 
you  refer  to  this  so-called  "  Second  Deputy  Comptroller  " 
and  to  the  importance  of  the  appointment  of  this  officer, 
and  request  my  opinion  on  the  following  points : 

"  First.  Whether  the  Secretary  of  the  Treasury  has 
power  to  appoint  this  Second  Deputy,  under  authority  of 
section  169  of  the  Revised  Statutes,  and  to  require  a  bond. 

"  Second.  If  appointed  by  the  Secretary  of  the  Treasury 
would  the  Second  Deputy  be  empowered  to  perform  the 
duties  of  the  Comptroller  in  the  absence  or  inability  of  that 
officer  and  the  First  Deputy,  as  provided  by  section  327  of 
the  Revised  Statutes,  in  the  case  of  the  present  Deputy 
Comptroller. 

"  Third.  If  you  are  of  the  opinion  that  the  Secretary 
of  the  Treasury  can,  under  authority  of  section  169  of  the 
Revised  Statutes,  appoint  the  Second  Deputy  Comptroller, 
but  that  such  appointment  would  not  empower  that  officer 
to  act  as  Comptroller  in  the  absence  of  the  latter,  should 
the  appointment  be  made  by  the  President  and  would  such 
appointment  confer  upon  the  Second  Deputy  Comptroller 
such  powers." 

Section  169,  Revised  Statutes,  simply  authorizes  the  head 
of  a  Department  to  employ  "  such  number  of  clerks  "  and 
other  subordinate  employees  "  as  may  be  appropriated  for 
by  Congress  from  year  to  year."  I  do  not  think  that  this 
provision  authorizes  you  to  appoint  the  Deputy  Comptrol- 
ler in  this  case,  who  is  not  a  clerk  and  is  manifestly  an 
officer  of  the  United  States. 

"  The  officer  is  distinguished  from  the  employee  in  the 
greater  importance,  dignity,  and  independence  of  his  posi- 
tion ;  in  being  required  to  take  an  official  oath  and  perhaps 
to  give  an  official  bond."  {Throop  v.  Langdon^  40  Mich., 
683,  cited  in  Baltimore  City  v.  Lyman^  92  Md.,  591.) 

By  Article  II,  section  2,  clause  2  of  the  Constitution,  the 
President  "  shall  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
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and  all  other  ofjicers  of  the  United  States^  whose  appoint- 
ments are  not  herein  otherwise  provided  for^  and  which 
shall  he  established  by  law;  but  the  Congress  may  by  law 
vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  Departments."  The  general  rule  deducible 
from  this  provision  is  that,  in  the  absence  of  an  express  en- 
actment to  the  contrary,  the  appointment  of  any  officer  of 
the  United  States  belongs  to  the  President  by  and  with  the 
advice  and  consent  of  the  Senate.  (6  Op.,  1;  15  Op.,  3, 
449;   17  Op.,  532;   18  Op.,  98,  298.) 

The  power  of  Congress  in  the  concluding  portion  of  the 
l)rovision  quoted  was  exercised,  for  example,  in  the  act  of 
June  3,  18G4,  section  1  (13  Stat.,  99),  from  which  section 
327,  Revised   Statutes,  was  drawn,  by   providing  that — 

"  There  shall  be  in  the  Bureau  of  the  Comptroller  of 
the  Currency  a  Deputy  Comptroller  of  the  Currency,  to 
be  appointed  by  the  Secretary,  who  shall  be  entitled  to  a 
salary  of  two  thousand  five  hundred  dollars  a  year,  and 
who  shall  possess  the  power  and  perform  the  duties  at- 
tached by  law  to  the  office  of  Comptroller  during  a  vacancy 
in  the  office  or  during  the  absence  or  inability  of  the  Comp- 
troller. The  Deputy  Comptroller  shall  also  take  the  oath 
of  office  prescribed  by  the  Constitution  and  laws  of  the 
United  States,  and  shall  give  a  like  bond  in  the  penalty  of 
fifty  thousand  dollars." 

Thus  the  law  expressly  makes  provision  for  the  appoint- 
ment of  the  Deputy  Comptroller,  who  has  now  become, 
as  a  matter  of  convenient  designation,  the  First  Deputy 
Comptroller,  and  whom  you  so  call,  and  defines  his  power 
and  duties  by  reference  to  the  Comptroller's  power  and 
duties.  But  there  is  no  such  provision  with  respect  to 
the  new  so-called  Second  Deputy  Comptroller,  however 
anomalous  the  relations  and  consequences  due  to  this  dif- 
ference may  be.  I  am  clearly  of  the  opinion  that  you  do 
not  possess  the  power  to  appoint  this  Second  Deputy,  and 
that  the  power  is  lodged  in  the  President. 

This  answer  to  your  first  question  renders  an  answer 
to  your  second  question  unnecessary ;  and  as  to  the  third 
question,  the  only  remaining  point  is  whether,  the  power 
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of  appointment  being  lodged  in  the  President,  such  ap- 
pointment would  confer  upon  the  appointee  the  authority 
to  perform  the  duties  of  the  Comptroller  in  the  absence 
or  inability  of  that  officer  and  the  First  Deputy  by  analogy 
with  the  provisions  of  section  327  as  to  the  present  Deputy 
Comptroller. 

A  similar  question  was  presented  under  the  act  of  March 
3,  1901  (31  Stat.,  960),  by  which  Congress  created  the  office 
of  a  Deputy  Assistant  Treasurer  of  the  United  States 
merely  by  an  appropriation  as  in  the  present  case,  with- 
out prescribing  the  duties  of  that  officer  and  without  direct- 
ing by  whom  he  should  be  appointed.  It  was  held  by  the 
Solicitor  of  the  Treasury,  following  the  opinions  of  the 
Attorneys-General  above  cited,  that  the  appointment  must 
be  made  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate;  and  it  was  further  held  that  the 
words  "  Deputy  Assistant  Treasurer "  necessarily  imply 
a  power  to  perform  all  the  duties  which  might  be  per- 
formed by  the  Assistant  Treasurer,  and  since  the  Assistant 
Treasurer  was  authorized  to  perform  such  duties  as  the 
Treasurer  might  assign  to  him,  it  necessarily  followed  that 
the  Deputy  Assistant  was  authorized  to  act  in  the  Treas- 
urer's place  and  discharge  such  duties  as  might  thus  be 
required  of  him.  I  am  of  opinion  that  the  Solicitor  of  the 
Treasury  took  the  right  view^  of  this  matter,  and  that  this 
view  rules  the  present  case.  Generally  speaking,  a  deputy 
has  power  to  do  every  act  which  his  principal  may  do,  and 
is  not  restrained  to  some  particulars  of  his  office.  (Throop 
on  Public  Officers,  sec.  583 ;  Mechem  on  Public  Officers,  sec. 
570;  Encin  v.  U7iited  States,  37  Fed.  Rep.,  470.)  Doubt- 
less it  was  on  account  of  this  general  rule  and  with  the 
intention  that  there  should  be  no  restriction  that  Con- 
gress did  not  deem  it  necessary  to  prescribe  specifically  the 
duties  of  the  additional  Deputy  Comptroller.  There  being 
no  limitation  or  restriction  upon  the  power  of  this  officer, 
my  opinion  is  that  he  would  have  the  same  authority  as 
that  conferred  by  statute  upon  the  First  Deputy. 

As  to  the  matter  of  the  bond  referred  to  in  your  first 
inquiry,  I  have  the  honor  to  advise  you  that  upon  the  re- 
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quest  of  the  Comptroller  of  the  Currency,  with  the  approval 
of  the  President,  you  may,  in  your  discretion,  require  the 
Second  Deputy  Comptroller  to  execute  a  voluntary  bond  in 
such  penalty  as  you  may  deem  adequate  to  protect  the 
public  interests. 

Very  respectfully, 

^  CHARLES  J,  BONAPARTE. 
The  Secretary  of  the  Treasury. 


AMERICAN  FISHING  VESSELS-COST  OF  TRANSPORTATION 
TO  UNITED  STATES  OF  DESTITUTE  CREW. 

The  crew  of  an  American  Ashing  vessel  are  seamen  within  the  mean- 
ing of  section  4577,  Revised  Statutes;  and  the  cost  of  transiwrta- 
tion  to  the  United  States  of  the  destitute  crew  of  such  a  vessel, 
furnished  by  a  United  States  consul,  is  a  proper  charge  against 
the  appropriation  for  the  "  relief  and  protection  of  American 
seamen  In  foreign  countries." 

Where  the  destitution  of  the  crew  has  resulted  from  the  vessel 
owner's  fault  or  misconduct,  and  that  fact  has  been  established, 
there  would  seem  to  be  a  right  of  recovery  in  the  United  States 
upon  general  principles  of  law  for  the  cost  of  subsistence  and 
transportation  furnished  under  the  statute. 

The  question  whether  a  suit  by  the  Government  to  enforce  recovery 
from  the  vessel  owners  of  the  exi)ense  thus  expended  would  be 
successful,  is  speculative  and  hypothetical  and  beyond  the  power 
and  functions  of  the  Attorney-General  under  the  statutes  t() 
answer.  The  question  of  the  actual  liability  of  the  vessel  owners 
Is  Judicial  in  its  nature  and  must  be  determined  by  the  courts. 

Department  of  Justice, 

June  20, 190S. 
Sir  :  Your  letter  of  June  15  informs  me  that  the  Ameri- 
can fishing  schooner  Francis  Cutting  has  been  seized  by  the 
Canadian  cruiser  Kestrcll  for  illegal  fishing,  and  is  now 
lield  by  the  authorities  at  Vancouver;  that,  at  the  request 
of  the  owners  of  the  schooner,  the  American  consul  at  Van- 
couver sent  the  crew  to  this  country  as  destitute  American 
seamen;  and,  at  the  suggestion  of  the  Comptroller  of  the 
Treasury,  who  holds  that  tlie  cost  of  transportation  of  the 
seamen  to  this  country  is  a  proper  charge  against  the  Gov- 
ernment, you  submit  for  my  opinion  the  question  whether 
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the  owners  of  the  vessel  should  refund  to  the  Government 
the  amount  expended  for  the  transportation  of  the  seamen. 

Section  4577,  Revised  Statutes,  provides: 

"  It  shall  be  the  duty  of  the  consuls,  vice  consuls,  com- 
mercial agents,  and  vice  commercial  agents,  from  time  to 
time,  to  provide  for  the  seamen  of  the  United  States  who 
may  be  found  destitute  within  their  districts,  respectively, 
sufficient  subsistence  and  passages  to  some  port  in  the 
United  States  in  the  most  reasonable  manner,  at  the  expense 
of  the  United  States,  subject  to  such  instructions  as  the 
Secretary  of  State  shall  give.  The  seamen  shall,  if  able, 
be  bound  to  do  duty  on  board  the  vessels  in  which  they  may 
be  transported,  according  to  their  several  abilities." 

For  the  purposes  of  this  section  Congress  annually  ap- 
propriates for  the  "  relief  and  protection  of  American  sea- 
men in  foreign  countries  "  (e.  g.,  act  of  February  22,  1907, 
34  Stat,  916,  925). 

Are  the  members  of  the  crew  of  an  American  fishing  ves- 
sel "  seamen  of  the  United  States,"  and  were  they  "  desti- 
tute "  in  this  case?  The  statute  is  to  receive  a  liberal  con- 
struction. (Bowler's  First  Comp.  Dec,  314.)  The  word 
"vessel"  is  regarded  as  including  a  fishing  vessel.  (The 
Minna^  11  Fed.  Rep.,  759;  The  Ocean  Spray,  Fed.  Cas.,  No. 
10412;  and  see  also  Sai/lor  v.  Taylor,  77  Fed  Rep.,  476.) 
Section  4612,  Revised  Statutes,  provides  that  ev^ery  person, 
excepting  apprentices  employed  or  engaged  to  serve  in  any 
capacity  on  board  any  vessel  belonging  to  any  citizen  of  the 
United  States,  shall  be  deemed  to  be  a  "  seaman."  Accord- 
ingly, fishermen  have  been  held  to  be  seamen,  and  are  pro- 
tected as  are  other  seamen.  {The  Carrier  Dove,  97  Fed. 
Rep.,  Ill;  Knight  v.  Parsons,  1  Spr.,  279;  8  Comp.  Dec, 
545.)  As  an  analogy,  it  may  be  stated  that  the  Supreme 
Court  has  held  that  the  members  of  the  crew  of  a  tug  and 
of  dredging  barges  associated  with  the  tug  in  the  work  of 
(channel  dredging  under  the  river  and  harbor  acts,  includ- 
ing those  performing  mechanical  and  manual  labor  not  re- 
lated to  the  navigation  of  a  vessel,  are  to  be  considered  as 
seamen  and  not  laborers  or  mechanics.  {Ellis  v.  United 
States.  206  U.  S.,  246,  260.) 

The  act  of  December  21,  1898  (30  Stat.,  755),  related  to 
-L^merican  seamen,  and  was  enacted  for  the  protection  of 
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such  seamen,  and  amended  various  sections  of  the  statutes 
on  the  subject  of  relief  and  protection  of  seamen,  excepting, 
however,  from  the  operation  and  effect  of  certain  ,of  those 
statutes  fishing  or  sailing  vessels  or  yachts,  but  left  section 
4577  unamended  and  not  subject  to  the  restriction  just 
stated,  from  which  it  is  to  be  necessarily  inferred  that  Con- 
gress did  not  intend  to  prohibit  the  crews  of  such  vessels 
from  being  regarded  as  seamen,  as  theretofore  considered 
by  the  courts  and  accounting  officers,  and  entitled  to  relief. 

Paragraph  202  of  the  Consular  Regulations  of  1896  of 
your  Department  provides  'that  American  seamen  engaged 
on  fishing  vessels  are  to  be  regarded  in  the  same  relation  as 
seamen  on  other  vessels  to  the  laws  in  respect  to  discharge, 
etc.,  relief  and  transportation;  and  paragraph  267  instructs 
consular  officers  to  relieve  destitute  American  seamen  with- 
out reference  to  the  fault  or  misfortune  by  which  they 
became  destitute,  except  so  as  to  encourage  desertion. 

I  have  no  hesitation  in  concluding  that  the  crew  of  an 
American  fishing  vessel  are  seamen  within  the  meaning  of 
section  4577. 

As  to  the  question  of  destitution,  the  consul  finds  that 
status  as  a  fact;  in  the  absence  of  fraud,  that  finding  is 
conclusive  (3  Comp.  Dec,  40).  I  hold,  therefore,  that  the 
cost  of  transportation  furnished  by  the  consul  is  a  proper 
charge  against  the  appropriation  for  the  "  relief  and  pro- 
tection of  American  seamen  in  foreign  countries." 

As  to  the  liability  of  the  vessel  owners  to  reimburse  the 
United  States  for  the  cost  of  the  transportation  on  the 
ground  that  the  destitution  of  the  seamen  was  the  result  of 
the  alleged  illegal  fishing  or  other  wrongful  act  on  the  part 
of  the  vessel  owners,  the  scheme  and  scope  of  the  entire 
body  of  statutes  which  we '  have  just  been  considering 
w^ould  seem  necessarily  to  contemplate  various  cases  and 
contingencies  in  which  American  seamen  were  stranded  in 
a  foreign  country  and  had  become  destitute  through  no 
fault  of  their  own  and  through  the  fault  or  wrong  of  the 
owners  of  the  vessels  on  which  they  had  shipped ;  and  yet 
the  laws  and  statutes  do  not  specifically  create  a  liability  on 
the  part  of  vessel  owners  in  such  cases  to  reimburse  the 
United  States.     Nevertheless,  ex  mquo  et  bono,  where  the 
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destitution  has  resulted  from  the  vessel  owner's  fault  or 
misconduct,  and  that  fact  has  been  established,  I  think 
there  would  be  a  right  of  recovery  in  the  United  States 
upon  general  principles  of  law  for  the  cost  of  subsistence 
and  transportation  furnished  under  the  statute.  A  request 
by  the  vessel  owners  for  such  transportation,  as  in  this  case 
and  under  such  circumstances,  would  tend  to  show  good 
faith  and  a  proper  regard  for  the  rights  and  welfare  of  the 
seamen  employed  by  them,  and  the  guilt  of  a  vessel  owner 
or  responsibility  for  violation  of  the  law,  as  charged  here, 
is  not,  of  course,  to  be  assumed.-  I  think  I  have  indicated 
enough  on  this  point  to  show  that,  in  my  opinion,  until  a 
vessel  owner's  liability  for  such  an  offense,  from  which  the 
seamen's  destitution  flows,  has  been  established,  the  cost 
of  subsistence  and  transportation  should  not  be  charged 
against  him,  and  that  in  case  he  is  held  liable  on  such 
charge  of  violating  treaty  obligations  or  international  or 
foreign  municipal  law,  then  it  will  be  proper  to  present 
to  him  an  account  of  the  cost  of  transportation,  etc.,  of 
destitute  seamen,  especially  when  he  has  requested  their 
return  to  this  country  as  such ;  and  if  the  claim  is  not  vol- 
untarily recognized,  then  it  will  be  proper  to  bring  suit  for 
the  recovery  of  the  amount  thereof  on  the  ground  of  a 
common-law  liability,  as  on  an  implied  assumpsit  or  as  for 
money  paid  on  another's  account.  In  the  present  case,  of 
course,  no  such  action  is  to  be  taken  until  and  unless  the 
charge  of  illegal  fishing  is  finally  established  in  the  proper 
tribunals. 

Whether  a  suit  by  the  Government  to  enforce  recovery 
from  the  vessel  owners  would  probably  be  successful,  which 
subordinate  query  is  implied  in  your  question,  is  of  course 
beyond  my  power  to  answer  and  my  functions  in  this 
respect  under  the  statutes.  That  query  is  speculative  and 
hypothetical,  and  the  fundamental  question  of  the  actual 
liability  of  the  vessel  owners  is  altogether  judicial  in  its 
nature  and  must  be  determined  by  the  courts.  (19  Op., 
670;  20  Op.,  539,  702;  22  Op.,  181^24  Op.,  69;  25  Op.,  97.) 
Very  respectfully, 

'  CHARLES  J.  BONAPARTE. 

The  Secretary  of  the  Treasury. 
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ACKNOWLEBOMENTS.    See  Bonds,  & 
ADVANCEMENT. 

Of  Mates.     See  Navy,  17-19. 

Of   Assistant   and   Passed   Assistant    Engineers   of   the 
Navy.    See  Navy,  6,  7,  30. 
ALASKA. 

Bemoval  of  Seat  of  Ooyeniment  to  Jnnean. — The  provision  in 
the  act  of  June  22,  1906  (34  Stat,  416),  appropriating 
$n,000  for  clerk  hire,  rent  of  office  and  quarters  at  Juneau, 
etc.,  supersedes  the  legislation  embraced  in  the  act  of  June 
6,  1900  (31  Stat.,  321),  to  the  extent  that  the  Secretary  of 
the  Interior  is  authorized  to  direct  the  removal  of  the  seat 
of  government  of  Alaska  from  Sitka  to  Juneau.  3. 
ALBUQUEBQUE,  N.  MEX. 

Post-office  Building  at.    See  Public  Buildings,  3. 
ALIENATION. 

Or  Indian  Lands.    See  Indians,  33-35. 
ALIENS.    See  Naturalization. 
AMEBICAN  VESSELS. 

Transportation  of  Coal  fob  Navy.    See  Vessels,  1.  4-6,  12. 
ANACOSTIA  BIVEB,  D.   C. 

Right  of  Way  along.    See  Railroads,  3-6. 
ANCHOBAOE.    See  Shipping,  1,  2. 
APPOINTMENT. 

Of  the  Commissioner  of  Labor  as  a  Member  of  the  Immi- 
gration Commission.    See  Department  of  Commerce  and 
Labor. 
Of  a  Congressman  or  Senator  as  a  Member  of  the  Board 
of  Managers  of  the  Soldiers'  Home.     See  Congress,  7,  8. 
Of  Deputy  Collectoks  of  Internal  Revenue.    See  Internal 

Revenue,  1,  3. 
Of  Members  of  the  Same  Family.    See  Civil  Service,  13-17. 
Of  Passed  Assistant  and  Assistant  Paymasters  of  the 
Navy.    Sec  Navy,  32. 
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Of  Officers  of  the  United  States.    See  President,  a.. 

Of    Second   Deputy   Comptboixeb   of   the   Cubbenoy.     Hee 

Treasury  Department,  4. 
Of   Retired   Officer  of   Revenue-Cuttkr   Service  to  Civil 
Office    under    the    Government.     See    Revenue-Cutteb 
Service. 
Recess  Appointment  of  a  Naval  Officer.    Bee  Navy,  3. 
To  Temporary   Positions   under  the  Department   of   the 
Interior.    See  Civil  Service,  18. 
APPRAISEMENT.     See  Customs  Law.  2. 
APPBOPBIATIONS.     See  I»ublic  Buildings,  1-3 ;  Panama,  15-17 ; 

Food  and  Food  Products. 
APPROVAL  OF  PROMOTIONS.     See  Civil  Service,  5. 
AREAS  OF  FORBIDDEN  ANCHORAGE.     Sec  Shipping,  1,  2. 
ARMT. 

1.  Musterlnfi:   Begrulations — Siipervision   of   Enrollment   of  State 

Volunteers. — The  promulgatloa  of  a  regulation  by  the  Sec- 
retary of  War,  after  the  President  shall  have  issued  a  proc- 
lamation calling  for  volunteers,  requiring  that  there  shall 
be  established  in  the  States  and  Territories  rendezvous 
which  shall  be  in  charge  of  United  States  officers;  that  all 
volunteers  desiring  to  enter  the  United  States  service  must 
Join  for  duty  and  be  enrolled  at  one  of  these  rendezvous; 
and  that  the  United  States  officers  on  duty  at  such  ren- 
dezvous shall  have  supervision  and  control  of  the  enroll- 
ment and  joining  for  duty  of  State  volunteers,  is  neither 
authorized  nor  i)ermitted  by  existing  legislation.    6. 

2.  Same. — Such  a  regulation  would  be  valid  only  in  so  far  as 

State  and  local  authorities  acquiesced  in  its  observance. 
In  so  far  as  the  regulations  undertook  to  invalidate  action 
which  it  is  now  competent  for  State  and  local  authorities  to 
taice,  and  to  exclude  the  States  from  any  iiarticipation  in 
the  initial  process  of  bringing  volunteers  into  the  service, 
they  would  be  nugatory  and  might  be  disregarded,    lb. 

8.  Same. — The  power  of  the  Secretary  of  War,  under  the  Presi- 
dent, to  establish  rules  for  the  government  of  the  Army  is 
necessarily  limite<l,  and  does  not  extend  to  the  repeal  or  con- 
tradiction of  existing  statutes,  nor  to  the  making  of  pro- 
visions of  a  legislative  nature,    lb, 

4.  Commissary  Stores — Annual  Reports  of  Sales — Secretary  of 
the  Treasury. — Section  5  of  the  act  of  June  30,  1006  (34 
Stat,  7G3),  requiring  the  heads  of  Executive  Departments 
or  other  Government  establishments  to  furnish  the  Secre- 
tary of  the  Treasury  annually  a  statement  of  all  money  re- 
ceived by  them  during  the  previous  fis(»al  year,  arising  from 
proceeds  of  public  property,  npplies  to  sales,  and  purchases 
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from  the  proceeds  of  sales,  of  commissary  stores,   under 
section  3618,   Revised   Statutes,  and  the  act  of  March  3, 
1875  (18  Stat.,  410).    38. 
Disapproval  of  Sentence.    See  Courts-Martial. 
Support  of  Patients   in   Providence  Hospital,     See  Con- 
tracts, 1-3. 

ASSISTANT  PAYMASTERS.     See  Navy,  32. 
ATTORNEY-GENERAL. 

Opinions. 

1.  Question  of  Law  Actually  Arising,  and  Clearly  and  Definitely 

Formulated — Facts  Must  be  Stated. — The  question  of  law 
upon  which  the  opinion  of  the  Attorney-General  Is  desired 
must  not  only  be  one  actually  arising  In  the  administration 
of  the  Department  preferring  the  request,  and  not  hypo- 
thetical, but  the  facts  upon  which  it  arises  must  be  found 
and  definitely  stated  in  the  request,  and  not  left  for  the 
Attorney-General  to  extract  from  the  papers  submitted. 
The  question  of  law  also  must  be  clearly  and  definitely 
formulated.     609. 

2.  The  Attorney-General  can  not  properly  review  a  record  and 

ihemorandum  submitted,  and  render  his  opinion,  based  upon 
facts  deduced  therefrom,  as  to  the  correctness  of  a  proposed 
action  of  the  Secretary  of  Commerce  and  I-Abor  in  the 
matter  of  the  api>eal  of  Geronimo  Garcia,  an  alien  who  was 
excluded  from  the  Ignited  States  by  the  decision  of  the 
board  of  si^ecial  inquiry  at  the  port  of  New  Orleans.    378. 

3.  Question  of  Law  Must  be  Specifically  Formulated  and  Accom- 

panied by  a  Statement  of  Facts. — It  has  been  the  invariable 
rule  of  the  Department  to  decline  to  give  an  opinion  upon 
any  question  of  law  unless  it  is  *•  si)ecifically  formulated  *' 
and  "accompanied  by  a  statement  or  finding  of  the  factJ? 
involved."  (23  Op.,  330;  23  Op.,  473;  24  Op.,  59;  24  Op., 
102.)     /&. 

4.  Questions  of  Fact. — The  Attorney-General  declines  to  rendei' 

an  ofllcial  opinion  upon  a  matter  submitted  which  involves 
the  determination  of  questions  of  fact.     G04. 

5.  Question  for  the  Courts  to  Decide. — The  question  whether  a 

suit  by  the  Government  to  enforce  recovery  from  the  own- 
ers of  an  American  fishing  vessel  for  the  expense  of  trans- 
porting its  destitute  crew  to  the  United  States  would  be 
successful,  is  speculatiye  and  hypothetical  and  beyond  the 
power  and  functions  of  the  Attorney-General  under  the 
statutes  to  answer.  The  question  is  one  which  must  be  de- 
termined by  the  courts.    631. 
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6.  Payments  out  of  the  Treasury. — The  relative  Jurisdictions  of 

the  Comptroller  of  the  Treasury  and  of  the  Attomey-Oen- 
eral  over  questions  Involving  the  payment  of  money  out  of 
the  Treasury,  reviewed,  and  opinion  of  December  22,  19(U 
(25  Op.,  301),  approved  and  followed.    81. 

7.  Same. — The  Attorney-General  deems  it  inexpedient  to  give  an 

opinion  upon  a  question  involying  a  payment  which  is 
clearly  proper  for  the  Comptroller  to  decide,  to  wit,  whether 
under  the  annual  appropriation  for  the  care  of  patients  in 
the  Providence  Hospital,  Washington,  D.  C,  the  Surgeon 
General  of  the  Army  may  contract  with  that  institution  to 
pay  a  stipulated  sum  per  month  for  keeping  in  a  state  of 
preparedness  for  95  patients,  there  not  being  in  every  month 
an  average  of  95  patients  in  the  hospital,  but  where  the 
monthly  average  per  year  equals  or  exceeds  that  number  of 
patients.    431. 

8.  Same — Disbursement  or  Expenditure  of  Public  Moneys. — ^The 

Attorney-General  may  properly  render  an  opinion  upon  a 
question  Involving  the  disbursement  or  expenditure  of  pub 
lie  moneys  when  the  question  is  one  of  general  and  great 
imiwrtance,  and  especially  when  the  Comptroller,  in  advance 
of  a  decision  by  himself,  requests  that  the  matter  be  referretl 
to  the  Attorney-General  for  opinion  and  states  that  he  will 
be  guided  thereby.  G09. 
Rules  stated  in  former  opinions  adhered  to.    76. 

9.  Authority  to  Delay  Execution  of  a  Conveyance  of  Land  Au- 

thorized by  an  Act  of  Congress — Propriety  and  Expedi- 
ency.---The  Attorney-General  can  not  properly  advise  the 
Secretary  of  War  as  to  whether  he  should  withhold  the 
execution  of  the  conveyance  to  Sidney  Bieber  of  square 
1137  and  part  of  square  1117,  Washington,  D.  C,  authorizetl 
by  swtiou  21  of  the  act  of  June  30,  1906  (34  Stat.,  787). 
until  Congress  shall  have  an  opportunity  to  further  consider 
the  matter,  as  that  is  a  question  of  propriety  and  expe<li- 
ency  rather  than  of  law.  578. 
10.  Opinion  on  Title  to  Buildings  and  Grounds,  Legation  of  the 
United  States  in  Constantinople. — Section  355,  Revised 
Statutes,  which  requires  the  opinion  of  the  Attorney-Gen- 
eral \\\Mn\  the  valirlity  of  the  title  to  any  land  purchased  by 
the  Tnited  States  for  the  erection  of  any  public  building 
thereon,  does  not  apply  to  the  buildings  and  grounds  now 
occupied  by  the  legation  of  the  United  States  at  Constanti- 
nople, Turkey,  the  purchase  of  which  was  provided  for  by 
the  act  of  June  10,  1000  (34  Stat.,  280,  203),  since  no  erec- 
tion of  a  building  is  contemplated  by  that  act.    380. 
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11.  The  quesiion  as  to  whether  charges  suggested  by  the  Secre- 
tary of  Agriculture  for  the  use  of  ground  and  rights  of  way 
within  the  National  Forest  Reserves,  are  reasonable  or  not, 
is  not  one  which  can  properly  be  determined  by  the  Attor- 
ney-General.   421. 

AUDIT. 

Expenses  of  United  States  Ck)UBT  in  Porto  Rico.     See  Porto 
Rico,  2,  3. 

BALTIMORE   AND   POTOMAC    BAILBOAD   COMPANY.      See 

Railroads,  3-6. 
BANKS. 

1.  Establishment  of  an  Agricultural  Bank  by  the  Philippine  Qov- 

emment. — The  Philippine  assembly  may  legally  and  con- 
stitutionally enact  suitable  laws  authorizing  the  Philippine 
government  to  open  and  conduct  an  agricultural  bank,  with 
a  capital  not  exceeding  $2,000,000,  from  funds  now  in  its 
possession  available  for  general  appropriation.    593. 

2.  Same.— The  act  of  Congress  of  Xarch  4,  1907  (34  Stat,  1282), 

authorizing  the  establishment  of  an  agricultural  bank  by 
a  banking  company  organized  under  Philippine  laws,  does 
not  withdraw  any  power  the  Philippine  government  would 
otherwise  have  to  establish  a  government  agricultural  bank, 
for  the  authority  to  charter  and  aid  a  private  bank  is  no 
denial  of  the  power  to  establish  a  government  bank,  which 
may  exist  independently  under  the  Philippine  scheme  of 
governmental  power.    /6. 

BEQUESTS.    See  Libbaby  of  Congbess. 

BIiEND.     See  Pube  Food  Law,  1-3,  5,  9,  12,  13,  17. 

BONDS. 

1.  Official  Boiids — Substitute  Bond — Discharge  of  Surety. — Bonds 

of  officers  of  the  United  States  given  for  the  faithful  dis- 
charge of  their  duties,  which  are  not  in  terms  limited  to  a 
specified  period  expressed  in  dates,  remain  in  full  force  and 
effect  so  long  as  such  officers  continue  in  office,  even  though 
another  and  different  bond  be  given  by  way  of  renewal.    70. 

2.  Same. — ^A  provision  in  an  official  bond  shortening  the  life  of  the 

bond  from  the  entire  period  during  which  the  office  is  held 
imtil  such  time  as  "a  new  official  bond  shall  be  accepted 
by  the  proper  authority  and  substituted"  therefor,  runs 
counter  to  the  statute  and  would  be  without  effect.  In  its 
other  particulars  the  bond  would  be  good.    /&. 
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3.  Same. — This,  however,  does  not  apply  to  the  bonda  of  post- 

masters and  collectors  of  internal  revenue,  to  the  sureties 
on  which  Congress  has  extended  a  degree  of  Immunity.    /&. 

4.  The  validity  of  a  bond  executed  Jointly  and  severally  by  the 

American  Surety  Company,  of  New  York,  and  the  People's 
Trust  Company,  of  Lancaster,  Pa.,  guaranteeing  the  faithful 
performance  of  the  duties  of  a  pay  officer  of  the  Navy,  la 
not  Impaired  by  the  fact  that  the  latter  company  has  not 
obtained  the  written  authority  of  the  Attorney-General  to 
do  business,  as  required  by  the  act  of  August  13,  1894  (28 
Stat,  279).    276. 

5.  Same — Failure  to  Comply  with  Statutory  Bequirements. — The 

People's  Trust  Company,  having  exercised  the  powers  con- 
ferred by  its  charter  and  received  the  benefit  arising  there- 
from, can  not  discharge  itself  from  the  duties  imposed  by 
the  above-named  act,  nothwithstanding  the  company  has  not 
complied  with  certain  statutory  requirements  to  which  the 
State  alone  can  object.    lb. 

6.  Corporate  Seals  for  Bonds. — ^A  corporation  may  adopt  for  the 

purpose  and  use  a  seal  other  than  its  corporate  seal  on  a 
bond  so  as  to  make  the  bond  a  corporate  deed  of  the  cor- 
poration.   507. 

7.  Same — Special   Seal. — ^An   agent   of   a   corporation,   appointed 

by  an  instrument  under  the  corporate  seal  of  the  corpora- 
tion, may,  on  its  behalf,  adopt  a  special  seal  so  as  to  make 
it,  in  executing  the  purix)8e  for  which  he  was  appointed,  the 
corporate  seal  of  the  corporation.    lb. 

8.  An  acknowledgment  of  a  bond  is  not  necessary.    lb. 

Of   Second   Deputy   Comptboller   of   the   Cubbency.     See 

Treasuby  Department,  6. 
Of  Maui  Company,  Hawaii.     See  Hawaii. 

BBANDING    OF    PACKAGES    OF    WHISKY.     See    PuBE-Foon 

Law. 
BXJBEAU    OF    INSUIiAJt   AFFAIBS.      See   Executive   Depart- 
ments, 4. 
CANAL  ZONE.     See  Panama. 
CERTIFICATION.     Sec  Civil  Service,  6. 
CHEROKEE  INDIANS. 

Enrollment.     See  Indians,  1-8. 
Lands,  Period  of  Alienation.     See  Indians,  32,  33. 
CHOCTAW  CITIZENSHIP  CASES.     See  Indians,  10-20. 
CITIZENSHIP.    See  Panama,  9;  Indians,  1,  5-7,  10-20. 
CIVIL   OFFICE.     See  Congress,   6-8;   Revenue-Cutter   Service; 
also  Office  and  Officers. 
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CIVIL  SERVICE. 

1.  Scope  of  Clvil-Serylce  Law  as  Regards  Classification. — Congress 

nndoubtedly  intended  that  the  provisions  of  the  civil-serv- 
ice law,  so  far  as  these  provided  for  the  organization  of  a 
classified  sendee,  should  be  extended  to  all  persons  engaged 
in  the  legitimate  civil  work  of  the  executive  branch  of  the 
Government,  whether  such  persons  were  or  were  not  tech- 
nically In  the  employ  of  the  United  States.    363. 

2.  Power  of  Removal. — The  clvll-aervlce  law  limits  the  i)owpr  of 

removel  in  no  respect  except  for  the  single  act  of  failure  to 
contribute  money  or  services  to  a  political  party.    /&. 

3.  Same. — The  rules  regulating  the  power  of  removal  may  be 

repealed,  altered,  or  amended  at' the  pleasure  of  the  Presi- 
dent. They  have  merely  the  force  of  an  Executive  order 
and  do  not  give  the  employees  within  the  classified  service 
any  such  tenure  of  office  as  to  confer  upon  them  a  property 
right  in  the  office  or  place.    76. 

4.  An  employee's  fitness,  capacity,  and  attention  to  his  duties  are 

questions  of  discretion  and  Judgment,  to  be*  determined  by 
his  superior  officers,  and  such  questions  are  beyond  the 
Jurisdiction  of  any  court.  364. 
3i,  Civil  Service  Commission — ^Approval  of  Promotions  where  Ap- 
pointee is  to  Perform  Services  not  Included  Within  the 
Designation  of  the  Position  to  which  Promoted. — ^There  is 
nothing  in  the  civil-service  act  of  January  16,  1883  (22 
Stat,  403),  nor  in  section  4  of  the  act  of  August  5,  1882^  (22 
Stat.,  255),  which  prohibits  the  Civil  Service  Commission 
from  approving  a  promotion,  otherwise  unobjectionable, 
where  it  is  informed  that  the  appointing  officer  expects  or 
intends  to,  assign  to  the  appointee  duties  not  Included 
within  the  designation  given  to  his  position  in  the  specific 
appropriation  providing  for  his  compensation.    522. 

6.  Commission  may  also  Certify  Eligibles  to  such  a  Vacancy. — 

Neither  Is  there  anything  In  either  of  those  acts  preventing 
the  certification  by  the  Co)nmlssion  of  eligibles  for  a  va- 
cancy from  registers  not  designating  functions  of  the  nature 
suggested  by  the  title  of  the  position  given  in  the  specific 
appropriation  providing  for  the  compensation  of  the  em- 
ployee.   Ih, 

7.  Same. — The  purpose  of  section  4  of  the  act  of  Augn^st  6,  1882, 

was  to  prevent  the  expenditure  of  public  money  in  the  em- 
ployment of  subordinate  persons  at  the  seat  of  government 
out  of  appropriations  made  for  general  purposes,  so  as  to 
insure  the  efficient  control  by  the  Congress  not  only  over 
the  amounts  of  money  expended,  but  also  over  the  number 
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and  character  of  subordinate  officers  and  employees  In  the 
service  of  the  United  States  eniployetl  at  tlie  seat  of  gov- 
ernment,   lb. 

8.  Same. — The  act  of  August  5,  1882,  in  no  wise  limits  the  discre- 

tion of  the  heads  of  the  several  Executive  Departments  as  to 
the  character  of  the  work  wliich  shall  be  required  of  their 
several  employees,  but  is  intended  to  prevent  the  employ- 
ment of  subordinate  officers  or  emi^loyees  at  the  seat  of  gov- 
ernment without  8i)ecific  appropriations  for  their  payment. 
/6. 

9.  Transfer  of  Clerks  and  Employees. — It  Is  lawful  for  the  Civil 

Service  Commission  to  consent  to  the  transfer  of  a  classified 
employee  from  an  indei)endent  office  of  the  Government  to 
a  Department  or  another  indei)endent  office  or  bureau, 
although  such  employee  may  not  have  served  three  years 
in  the  office  or  bureau  from  which  he  seeks  transfer,  as  is 
required  by  section  5  of  the  act  of  June  22,  1906  (34  Stat., 
389,  449),  of  clerks  and  employees  of  the  Executive  Depart- 
ments.    209. 

10.  Transfer  of  Clerks  and  Employees — The  Three  Years'  Limita- 

tion— Subordinates  In  Fost-Offices,  Pension  Agencies,  Cus- 
toms-Houses, etc. — The  three  years*  limitation  as  to  trans- 
fers In  the  Executive  Departments,  prescribed  by  section  .'► 
of  tlie  appropriation  act  of  June  22,  1906  (34  Stat,  aso. 
449),  does  not  apply  to  employees  and  subordinates  In 
I)08t-officos,  i)enslon  agencies,  customs-houses,  ordnance 
establishments,  subtreasuries,  navy-yards,  and  quarter- 
masters' estal)li8hments.     254. 

11.  Same — Act  of  June  22,  1906,  Applies  to  Persons  Actually  "  in  " 

the  Departments  at  Washington. — The  language  of  that  act 
imjKjrts  that  the  i)erson8  to  which  It  applies  are  actually 
in  the  Departments  at  the  seat  of  government,  or  that  the 
I)erformance  of  duties  away  from  such  Departments  is  by 
direct  orders  from  andwnder  8ui>ervIsion  by  those  Depart- 
ments.    /&. 

12.  Same. — The   rule    laid    down   by  Attorney-Gteneral   Devens   in. 

15  Op.,  2()2,  2(>7,  as  to  what  bureaus  and  offices  may  be 
deemed  bureaus  and  offices  In  any  of  the  Executive  Depart- 
ments, ai)proved  and  held  applicable.  76. 
18.  Ellgribllity — Members  of  the  Same  Family. — The  Civil  Service 
Commission  can  not  refuse  to  examine  an  applicant  upon  the 
ground  that  he  may  subsequently  be  disqualified  for  ap- 
pointment under  sivtion  9  of  the  clvil-servlce  act  of  Janu- 
ary- Ifi,  1883  (22  Stat.,  40(0,  but  It  may  Inform  i>ersons  to 
wliom  ai)pointments  could  not  be  tendered  at  the  time  of 
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examination  that  unless  the  disability  is  removed  before 
their  names  are  reached  for  certification  they  can  not  be 
certified.    260. 

14.  Same. — The  Commission  is  authorized  and  required  to  with- 

hold from  certification  the  name  of  any  person  where  two 
or  more  members  of  the  same  family  are  already  in  the 
public  service  under  the  civil-service  act,    /6. 

15.  Same — Eligibility  a  Matter  for  Commission  to  Decide. — Con- 

frress  probal)ly  intended  that  all  questions  In  re^rd  to 
eligibility  under  the  civil-service  law  should  be  decided  by 
the  Commssion.     lb, 

16.  Same — Applicant  who  Besides  with  Her  Pather  who  is  Him- 

self a  Government  Clerk. — An  applicant  for  a  iwsltion  in 
the  competitive  classified  service  who  resides  with  her 
father,  a  clerk  In  the  Post-Offlce  Department,  and  who  has 
two  brothers  also  in  the  classified  service  who  maintain 
separate  homes  ai)art  from  tlieir  father,  is  entitled  to  ap- 
pointment if  otherwise  qualified  under  the  civil-service  law. 
301. 

17.  Children  who  have  established  and  maintain  separate  homes 

apart  from  their  parents  are  no  longer  members  of  the  same 
family  as  their  parents  within  the  meaning  of  section  9  of 
the  civil-service  act  of  January  1(5,  1883  (22  Stat,  406).  lb. 

18.  Appointment — The   temporary  force   of  employees,   to  be   se- 

lected and  employed  by  Secretary  of  the  Interior,  as  pro- 
vided in  the  act  of  June  22,  1906  (34  Stat,  429,  430),  for 
the  reproduction  of  the  records  and  files  of  the  offices  of 
surveyor-general  and  register  and  receiver  of  the  land  office 
at  San  Francisco,  Cal.,  which  were  destroyed  by  the  earth- 
quake and  fire,  and  the  persons  to  be  selected  by  the  Secrt*- 
tary  of  the  Interior,  under  the  act  of  March  4,  1907  i'M 
Stat,  13.33),  to  make  transcripts  of  records  and  plats  in  the 
General  I-.and  Office,  must  be  appointed  as  a  result  of  open 
comiwtitlve  examinations,  fteld  under  the  provisions  of  the 
civil-service  law.     502. 

19.  What  Positions  Require  Competitive  Examlnajtions. — Under  the 

existing  civil  service  rules,  all  places  in  the  executive  civil 
service,  except  those  mentioned  in  Schedule  "A"  and  except 
persons  employed  merely  as  laborers  and  persons  whose 
appointments  are  subject  to  confirmation  by  the  Senate, 
must  be  api)ointed  as  a  result  of  oi)en  comi)etitive  examina- 
tions, held  under  the  provisions  of  law.    lb. 

20.  Congress  may  at  any  time  it  deems  proper  exempt  any  posi- 

tion or  any  class  of  i)ositions  from  the  operation  of  the 
civil  service  act,  but  to  do  this  it  must  use  language  indi- 
cating clearly  and  affirmatively  its  intention  to  do  so.     lb. 
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21.  Where  Congress  in  an  appropriation  act  makes  use  of  the  very 

term  employed  in  the  ciyll-seryice  act  in  describing  appoint- 
ments to  be  made  In  accordance  with  Its  provisions,  it  is 
manifest  tliat  there  was  no  intention  to  waive  the  require- 
ments of  the  civil-service  law.    /6. 

22.  Congress  may  prescribe  qualifications  for   office   and   reqnin^ 

that  appointments  shall  be  made  from  among  those  who 
have  shown  by  proper  tests  to  have  those  qualifications.    76. 
CLAIMS. 

Daly   Case,   Refund   of    Inheritance   IjEgacy  Taxes.     See 
Internal  Kevenue,  9-16. 
CLEBKS. 

Transfer.     Hee  Civil  Service,  9,  10. 

Withholding  Salary,    ^ee  Go\'ernment  Employees. 

COAL  FOB  NAVY.      *Srr  Vessels,  1-11;  Customs  Law,  5. 

COLUMBIA  BIVEB. 

Jetty  Work.     See  Kight-Hofr  Law,  V^,  14. 

COMMISSARY  STORES. 

Annual  Reports  of  Sales. — Section  5  of  the  act  of  June  30/ 
190G  (34  Stat,  763),  requiring  the  lieads  of  Executive  De- 
partments or  other  (Joverniuent  establishments  to  furnish 

•  the  Secretary  of  the  Treasury  annually  a  statement  of  all 
money  received  by  them  during  tlie  previous  fiscal  year, 
arising  from  proceeds  of  public  proiHjrty,  applies  to  sales, 
and  purcliHses  from  the  proceeds  of  sales,  of  commissary 
stores,  under  section  .3618,  Kevisetl  Statutes,  and  the  act  of 
March  8,  1875  (18  Stat.,  410).    38. 

COMMISSIONER  OF   INTERNAL   REVENUE.      See   Internal 
Revenue,  17,  19. 

COMMISSIONER  OF  LABOR.     See  Office  and  Officers,  2. 

COMMISSIONER  TO  FIVE   CIVILIZED   TRIBES.     See  Postai. 
Service,  13. 

COMPENSATION.     See  Disbursement  of  Public  Moneys;  Navi- 
gable Waters,  1-3. 

COMPROMISE.     See  Oleomargarine  Law. 

COMPTROLLER  OF  THE  TREASURY.     See  Treasury  Depart- 
ment, 1-3. 

CONCESSIONS.     Svv  Porto  Kico,  1. 

CONDEMNED  MEDICINAL  SUPPLIES.     See  Food  and  Drugs 
Act,  17-20. 
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CONDUIT  BOAD,   MABYLAND. 

1.  Jurisdiction — Violation  of  Ordinances  of  Glen  Echo,  Kd. — The 

laws  of  Maryland  confer  upon  the  mayor  of  the  town  of 
Glen  Echo  no  authority  to  imi)ose  or  collect  fines,  either  for 
violations  of  the  ordinances  of  that  town  or  for  offenses 
against  the  laws  of  the  State  of  Maryland.    289. 

2.  Same. — Congress  has  the  right  of  exclusive  jurisdiction  over 

the  entire  length  of  the  Conduit  road,  provided  the  roadbed 
is  ow^ned  in  ft»e  by  the  United  States  and  has  been  acquired 
in  accordance  with  the  consent  of  the  legislature  of  the 
State  of  Maryland  contained  in  the  act  of  May  3,  1853 
(I^ws  of  Md.,  1853,  ch.  179).  /&. 
8.  Same. — The  provisions  in  Article  I,  section  8,  of  the  Consti- 
tution, that  Congress  shall  have  power  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over  the  District  of  Co- 
lumbia and  "all  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  huildings,*'  contemplates  the  purchase  of  land 
"needful,"  for  any  reason,  to  the  discharge  of  any  of  the 
constitutional  duties  or  the  exercise  of  any  of  the  consti- 
tutional pow^ers  of  the  United  States.    Ih, 

4.  Same. — The  reservoirs,  aqueducts,  and  other  constructions  ap- 

purtenant to  the  water  supply  of  the  city  of  Washington, 
D.  C,  are  to  be  considered  **  needful  buildings ''  within  the 
meaning  of  Article  I,  section  8,  of  the  Constitution,  and 
since  a  roadway  is  an  appropriate  and  necessary  appurte- 
nance to  such  works,  the  Conduit  road  constitues  territory 
within  the  exclusive  jurisdiction  of  Congress.    Ih. 

5.  Same. — The  Conduit  road  is  not  a  public  highway,  but  is  sub- 

ject to  the  control  of  the  Chief  of  Engineers  (section  1800, 
Revised  Statutes),  and  its  use  by  the  public  may  be  sub- 
jected to  such  regulations  as  may  be  appropriate,  obedience 
to  which  may  be  secured  by  the  use  of  such  reasonably 
sufficient  force  as  the  Secretary  of  War  may  deem  advis- 
able. Jb. 
CONGRESS. 

1.  Scope  of  Civil-Service  Act  as  Regards  Classification. — Congress 

undoubtedly  intended  that  the  provisions  of  the  civil-serv- 
ice law,  so  far  as  these  provided  for  the  organization  of  a 
classified  service,  should  he  extended  to  all  persons  engaged 
in  the  legitimate  civil  work  of  the  executive  branch  of  the 
Government,  whether  such  persons  were  or  were  not  tech- 
nically in  the  employ  of  the  United  States.    303. 

2.  Exemption  of  Positions  from  Operation  of  Civil-Service  Act. — 

Congress  may  at  any  time  it  deems  proper  exempt  any 
position  or  any  class  of  positions  from  the  operation  of  the 
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clvll-service  act,  but  to  do  this  it  must  use  language  indi- 
cating clearly  and  affirmatively  its  intention  to  do  so.    502. 

3.  Congress  may  prescribe  qualifications  for   office   and  require 

that  appointments  shall  be  made  from  among  those  who 
have  shown  by  proi)er  tests  to  have  those  qualifications.    75. 

4.  Where  Congress  in  an  appropriation  act  makes  use  of  the  very 

term  employed  in  the  oivil-senrice  act  In  describing  appoint- 
ments to  be  made  in  accordance  with  its  provisions,  it  is 
manifest  that  there  was  no  Intention  to  waive  the  require- 
ments of  the  civil-service  law.     Ih. 

5.  Bestrictlons  upon  Employment  by  Officers  of  the  United  States 

of  Servants  to  Assist  Them. — Congress  may  place  any  re- 
strictions it  pleases  ui)on  the  employment,  by  officers  of  the 
United  States,  of  any  kind  of  servants  to  assist  them  in 
the  discharge  of  their  duties.     363. 

6.  Congressmen  and  Senators — Eligibility  to  Civil  Office. — A  mem- 

ber of  either  House  of  Congress  is  eligible  to  be  appointed 
to  any  other  office  not  forbidden  to  him  by  law,  the  duties  of 
which  are  not  incompatible  with  those  of  a  Member  of  Con- 
gress.   457. 

7.  Same. — The   question   as  to  whether   a   Congressman   can   be 

appointed  a  member  of  the  Board  of  Kanagers  of  the 
Soldiers'  Home,  and  become  local  manager  of  one  of  th*» 
homes,  is  wholly  a  matter  for  the  decision  of  Congress  itself. 
(Section  4826,  Rev.  Stat.)     /6. 

8.  Same. — There  is  no  constitutional  objection  to  the  election  of  a 

Member  of  Congress  as  a  member  of  the  Board  of  Managers 
of  the  National  Home  for  Disabled  Volunteers,  although 
such  an  election  would  seem  to  be  contrary  to  sound  public 
policy.    /6. 

9.  Same. — Under  other  circumstances  than  those  which  thus  In- 

volve the  entire  control  of  the  Congress  over  a  position 

established  and  filled  by  itself,  the  holding  of  a  visitorial 

and  an  administrative  office  by  the  same  person  would  be 

regarded  as  legally  incompatible.    Ih, 
10.  Admission  of  Aliens — State  Agents. — The  right  of  Congress  to 

regulate  the  admission  of  aliens   into   the  United   States 

clearly  controls  the  action  of  any  State  agent  in  this  respect. 

180,  411. 
Contracts    Entered    into   by    Members    of    Congress.     See 

Contracts,  7. 
Legislation    Needed    to    Protect    Submarine    Cables.     Sve 

Shipping,  3. 
Power  to  Modify  Agreements  with  Indians.     See  Indians, 

20. 
Kight  to  Regulate  Immigration.     ^t>c  Immigration,  7.  27. 
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CONSEBVATION  CHABGE.     See  Rksekvations,  7. 
CONSTANTINOPLE.     Rev  Public  Buildings,  4. 
CONSTITUTION. 

1.  Appointment — President. — The    general    rule    deducible    from 

Article  II,  section  2,  clause  2,  of  the  Constitution  is  that  In 
the  absence  of  an  express  enactment  to  the  contrary,  the 
appointment  of  any  officer  of  the  Unlte<l  States  belongs  to 
the  President  by  and  with  the  advice  and  consent  of  the 
Senate.    027. 

2.  Becess  Appointments. — The  words  "  may  happen,"  in  Article 

II,  section  2,  clause  3,  of  the  Constitution,  mean  "  may  hap- 
pen to  exist."  Therefore  the  President  has  i)ower  when- 
ever and*  however  a  vacancy  first  occurred,  whether  by 
death,  resignation,  etc.,  or  by  the  creation  of  a  new  office  by 
act  of  Congress,  which  is  an  "  original  vacancy."  to  fill  the 
place  during  the  recess  of  the  Senate  l)y  a  temporary  ai>- 
pointment  under  a  commission  which  shall  expire  at  the 
end  of  the  next  session  of  the  Senate.    234. 

3.  Purchase   of  Land   "  Keedful "  for   Governmental  Purposes. — 

The  provisions  in  Article  I,  section  8,  of  the  Constitution, 
that  Congress  shall  have  power  to  exercise  exclusive  legis- 
lation in  all  cases  whatsoever  over  the  District  of  Columbia 
and  **  all  places  purchased  by  the  consent  of  the  legislature 
of  the  State  In  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other  needful 
huildingt''  contemplates  the  purchase  of  land  **  needful," 
for  any  reason,  to  the  discharge  of  any  of  the  constitutional 
duties  or  the  exercise  of  any  of  the  constitutional  powers 
of  the  United  States.    289. 

4.  Same. — The  reservoirs,  aqueducts,  and  other  constructions  ap- 

purtenant to  the  water  supply  of  the  city  of  Washington, 
D.  C,  are  to  be  considered  "needful  buildings"  within  the 
meaning  of  Article  I,  section  8,  of  the  Constitution,  and 
since  a  roadway  is  an  appropriate  and  necessary  appurte- 
nance to  such  works,  the  Conduit  road  constitutes  territory 
within  the  exclusive  jurisdiction  of  Congress.    /&. 

5.  Destruction  of  Oyster  Beds. — The  destruction  by  the  United 

States  Government  of  oyster  beds  held  by  Individuals  under 
leases  from  the  State  of  New  Jersey  would  be  a  **  taking  " 
within  the  meaning  of  the  fifth  amendment  to  the  Consti- 
tution. Actual  manual  caption  Is  not  necessary,  nor  is  It 
essential  that  the  Government  make  use  of  the  property 
taken.    441. 

6.  Kember  of  Congress  as  Member  of  the  Board  of  Xanagera  of 

the  National  Home  for  Disabled  Volunteers. — There  Is  no 
constitutional  objection  to  the  election  of  a  Member  of  Con- 
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gress  as  a  member  of  the  Board  of  Managers  of  the  Na- 
tional  Home  for   Disabled   Volunteers,   although   such  an 
election  would  seem  to  be  contrary  to  sound  public  policy. 
457. 
CONSTRUCTION. 

Of  a  (^ontbact.     Bee  Dry  Dock  at  New  York. 
Of   Statutes.     See   Statutory   Construction,   p.   713;    and 
Hawaii. 
CONTINUOUS  SERVICE.     *SVc  Navy,  1. 
'    CONTRACT  LABOR. 

1.  Contract  Laborers  for  Panama  Canal — Hours  of  Labor. — The 

Canal  Commission  has  authority  to  enter  into  an  agree- 
ment with  the  International  Contnicting  Company,  of 
Maine,  whereby  the  latter  agrees  to  supply  male  Chinamen 
for  work  upon  the  Panama  Canal,  and  to  feed,  clothe,  and 
transport  them  back  to  China  at  the  expiration  of  their 
respective  contracts  of  employment,  notwithstanding  said 
agreement  contains  a  provision  that  ten  hours  shall  con- 
stitute a  day's  labor.    1. 

2.  Same^The  Contract  Labor  Laws  do  not  Extend  to  the  Canal 

Zone.— The  act  of  March  3,  1903  (32  Stat.,  1213),  extended 
those  laws  to  "  any  water,  territory,  or  other  place  now 
subject  to  the  jurisdiction  "  of  the  United  States,  but  the 
treaty  with  the  Republic  of  Tanama  giving  the  United 
States  jurisdiction  of  the  Zone  was  of  a  later  date.    /ft. 

3.  Railroad  Track  Laborers. — Ordinary  laborers,  commonly  em- 

ployed in  the  construction  and  maintenance  of  the  tracks 
of  railroads,  are  not  "8kille<l"  laborers  within  the  mean- 
ing of  section  2  of  the  act  of  March  3,  19()3  (32  Stat.,  1214), 
and  may  not  be  imi)orted  into  this  country -under  contract 
in  any  event.    42. 

4.  Immigration — Lithographic    Artists. — Two    alien    lithographic 

artists,  who  came  to  the  United  States  in  pursuance  of  a 
contract  of  emphjyment  entered  into  with  the  American 
Lithographic  Cxjmpany,  of  New  York,  their  passage  being 
prepaid  by  that  comi)any,  and  who  have  been  excluded  upon 
the  ground  that  their  admission  would  be  in  violation  of  the 
acts  of  February  20,  1S85  (23  Stat.,  332),  and  March  3, 
li)03  (32  Stat,  1213),  relating  to  contract  labor,  should  be 
admitted,  it  being  shown  beyond  reasonable  doubt  that  there 
are  not  a  sufficient  number  of  lithographic  artists  In  the 
country  at  the  present  time  to  meet  the  demands  of  busi- 
ness.   2S4. 

Sec  also  Immigration,  2,  T),  12,  IG,  24,  20. 
CONTRACT   SURGEON. 

Of  thk  Navy.     Sec  (iOvkhnment  Hospital  for  the  Ii^sane,  1. 
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CONTRACTS. 

1.  Contract  for  Support  of  Patie&ts  in  Provldenoe  Hospital — Snr- 

geon-Gteneral  of  the  Army. — ^The  Attorney-General  deems  It 
inexi)edlent  to  give  an  opinion  npon  a  question  involving  a 
payment  which  is  clearly  proi)er  for  the  Comptroller  to 
decide,  to  wit,  whether  under  the  annual  appropriation  for 
the  care  of  patients  in  the  Providence  Hospital,  Washington, 
D.  C,  the  Surgeon-General  of  the  Army  may  contract  with 
that  institution  to  pay  a  stipulated  sum  per  month  for 
keeping  in  a  state  of  preparedness  for  1)5  patients,  there 
not  being  in  every  month  an  average  of  95  jmtients  in  the 
hospital,  but  where  the  monthly  average  per  year  equals 
or  exceeds  that  number  of  patients.    431. 

2.  Same. — Suggested,  that  inasmuch  as  "  the  monthly  number  of 

patients  has  always,  with  one  exception,  equaled  or  ex- 
ceeded 95,  the  total  number  for  the  year  must  have  always 
reached  an  average  of  more  than  95  for  each  day  of  the 
year,  and  therefore  it  is  the  contract,  or  the  Interpretation 
placed  upon  it,  and  not  the  statute  which  produces  the  in- 
justice complained  of.  lb. 
8.  Same. — Suggested,  that  a  contract  to  pay  the  full  amount 
appropriated,  $19,000  (34  Stat.,  1350),  for  an  average  of  95 
patients  per  day  through  the  year  would  satisfy  the 
statute,  both  In  letter  and  spirit,    lb. 

4.  Delivery  of  Granite  for  the  National  Musenm  Building — Pay- 

ment.— The  contract  i^iade  with  the  Thompson- Starrett 
Company  for  furnishing  the  granite  for  the  south  pavilion 
and  dome  of  the  new  National  Museum  building  requires 
its  delivery  by  the  company  on  the  cars  at  the  Bethel,  Vt., 
quarry  within  two  years  from  the  date  originally  fixed  for 
the  completion  of  the  contract — that  is,  on  or  before  April 
17,  1908 — and  payment  therefor  may  be  made  as  heretofore, 
in  monthly  Installments,  at  the  stipulated  price.    572. 

5.  Same — Withholding  Payments  on  Account  of  Delay  in  Supply- 

ing  Granite. — The  contract  does  not,  however,  authorize  the 
superintendent  of  construction  to  withhold  payments  on  ac- 
count of  the  delay  in  supplying  such  granite,  but  In  the 
event  of  an  extension  of  time  being  allowed  to  complete 
the  contract,  may  deduct  "all  expenses  for  inspection  and 
superintendence  and  all  actual  losses  and  damages  to  the 
United  States  due  to  the  delay  beyond  the  time  originally 
set  for  its  completion,"  as  provided  in  paragraph  5  of  the 
contract.    lb. 

6.  Dry  Dock  at  New  York — Construction  of  Contract — Damages. — 
,     The  contractor,  and   not   the  Government,   is  responsible, 

under  his  contract  for  the  erection  of  a  dry  dock  at  the 
navy-yard  at  New  York,  for  damages  to  the  excavation  and 
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structural  work  there  In  progress,  caused  by  water  flowing 
from  a  concealed  drainpipe,  the  existence  of  which  neither 
the  contractor  nor  the  Government  knew,  and  by  a  break- 
age In  the  rebuilt  [wrtlon  of  a  sewer  which  had  been  di- 
verted around  the  head  of  the  dry  dock,  caused,  in  large 
measure,  by  the  ground  supiwrt  on  the  side  next  the  dr>' 
dock  having  been  weakened  by  the  excavation,  the  contract 
expressly  providing,  among  other  things,  that  the  contract 
price  covered  all  contingencies  of  every  kind ;  that  the  entire 
responsibility  for  the  sufficiency  of  the  shoring  and  pro- 
tection of  the  excavatiou  and  various  structures  should 
rest  upon  the  contractor:  that  he  shall  be  responsible  for 
any  settlement  or  damage  to  the  structures  that  may  result 
directly  or  indirectly  from  his  oi)eration ;  and  that  he  shall 
be  responsible  for  the  entire  work  and  every  part  thereof 
until  completion  and  acceptance.  103. 
7.  Reclamation  Service — Members  of  Congress. — Agreements  for 
the  purchase  of  lands,  for  water  rentals,  for  conveyance  of 
water  rights,  and  similar  Instruments,  contractual  in  form, 
relating  to  the  adjustment  of  vested  water  rights,  executed 
In  behalf  of  the  United  States  by  some  officer  of  the  Recla- 
mation Service  for  purposes  within  the  purview  of  the  recla- 
mation act  (32  Stat.,  388),  are  "agreements"  or  "con- 
tracts" within  the  meaning  of  sections  3739-3742,  Revised 
Statutes,  which  prohibit  any  Member  of  Congress  from 
being  a  party  to,  or  Interested  In,  any  contract  with,  or  on 
behalf  of,  the  United  States  which  Is  In  Its  nature  execu- 
tory and  continuous  as  to  future  performance,  and  require 
the  Insertion  therein  of  the  condition  prescribed  by  section 
3941.  537. 
See  also  Light-House;  Public  Buildings,  1. 

COBFORATE  SEAL.     See  Corporations,  1.  2. 

COBFOBATIONS. 

1.  Corporate    Seals — Special    Seals — Bonds. — ^A    corporation    may 

adopt  for  the  puriwse  and  use  a  seal  other  than  Its  cor- 
iwrate  seal  on  a  bond  so  as  to  make  the  bond  a  corporate 
deed  of  the  cori)oratlon.    507. 

2.  Same. — An  agent  of  a  corporation,  api)olnted  by  an  Instrument 

under  the  coriK)rate  seal   of  the  corporation,  may,  on  Its 
behalf,  adopt  a  special  seal  so  as  to  make  It,  In  executing 
the  puri)ose  for  which  he  was  ai)polnted,  the  corporate  seal 
of  the  corporation.    lb. 
Sec  also  Porto  Rico,  1. 

COBBEGIDOB  ISLAND.     See  Eight-Hour  Law,  17. 
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COUBTS. 

JLXL  employee's  fitness,  capacity,  and  attention  to  his  duties  are 
questions  of  discretion  and  Judgnieut,  to  be  determined  by 
tils  sui)erlor  officers,  and  such  questions  are  beyond  the 
jurisdiction  of  any  court.    364. 

United  Statks  Coi-bt  in  Porto  Rico.    Bee  Porto  Uico. 

COTJBTS-MABTIAL. 

1.  Disapproval  of  Sentence. — AVhere  the  sehtence  of  n  court-mar- 

tial which  found  a  soldier  guilty  of  desertion  was  disap- 
proved by  the  proper  reviewing  officer,  being  deemed  inade- 
quate, and  the  soldier  ordered,  at  his  own  expense,  to  join 
his  regiment,  such  disapproval  oi)erated,  under  article  1(>4 
of  the  Articles  of  War,  as  an  acquittal  of  the  charge,  and. 
as  the  term  of  enlistment  had  expired,  there  was  no  war- 
rant for  ordering  him  to  further  duty.  Having  been  legally 
tried,  he  can  not  be  again  tried  or  any  other  sentence 
imi>osed  for  that  offense,     239. 

2.  Same — Tantamount  to  an  Acquittal. — The  disapproval  of  the 

sentence  of  a  properly  constituted  court-martial  by  the 
proi)er  reviewing  authority  is,  in  legal  effect,  tantamount  to 
an  acquittal  of  the  accused  by  the  court  of  the  offense 
charged,  and  relieves  him  from  any  and  all  liabilities  to 
which  his  conviction  would  have  subjected  him.  Ih. 
8.  Same. — Article  48  of  the  Articles  of  War  applies  to  a  soldier 
who  has  been  convicted  of  desertion  or,  having  deserted,  is 
restored  to  duty  without  trial,  which  carries  with  it  an 
acknowledgment  on  his  part  of  the  fact  of  desertion,  but 
does  not  api)ly  to  a  soldier  who,  after  trial  and  conviction, 
has  been  ordered  to  duty  after  the  sentence  has  been  ex- 
pressly disapproved  by  the  proper  reviewing  officer.    /&. 

CUSTOMS  LAW. 

I.  In  General. 

1.  Under  the  special  legislation  relating  to  the  temporary  organi- 

zation of  the  Philippine  Islands,  they  are  treated  as  terri- 
tory remaining,  as  yet,  outside  of  the  United  States,  in  a 
tariff  sense,  for  the  pur{)ose  of  imi)oslng  duties  on  articles 
shipped  from  them  "  into  "  this  country  analogous  to  those 
imtK)sed  on  imports  from  a  foreign  country,  and  having 
such  status  that  the  term  "  imports "  can  be  properly  ap- 
plied to  mer(*handise  brought  from  them  Into  the  United 
States.    356. 

II.  Appraisement,  Invoice,  Duties. 

2.  Invoice — Appraisement — Crates  of  Glassware. — In  an  importa- 

tion of  a  number  of  crates  of  glassware  which  were  con- 
solidated on  one  invoice  at  a  lump  sum,  where  the  several 
crates  were  of  different   values,  but  chargeable  with  the 
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same  rate  of  duty»  the  assessment  of  duty  should  not  be 
made  upon  the  basis  of  the  highest  valued  goods,  but  all 
the  glassware  is  chargeable  with  the  same  rate  of  duty,  and 
similarly  with  regard  to  a  number  of  cases  of  pickles  im- 
ported at  the  sjime  time  which  were  also  placed  on  one 
invoice  though  of  different  values,  but  subject  to  the  same 
rate  of  duty — the  provisions  of  section  2910,  Revised  Stat- 
utes, having  no  application  in  either  case.     119. 

3.  Same. — Section  2910,  Revised  Statutes,  Is  a  rule  for  the  assess- 

ment of  rates  of  duty  and  not  a  rule  for  the  appraisement 
of  values,  and  has  no  application  except  to  cases  where  the 
goods  that  have  been  invoicetl  at  an  average  rate  are  not 
merely  of  different  values,  but  are  also  subject  to  different 
rates  of  duty,  in  which  case  the  duty  is  to  be  assessed  upon 
the  Avhole  invoice  at  the  rate  to  which  the  highest  valued 
goods  are  subject.    Ih. 

4.  Same. — In  case  of  doubt  as  to  whether  a  higher  or  a  lower  duty 

is  imposed  by  a  statute,  the  doubt  should  be  resolved  In 
favor  of  the  imix)rter,  **  since  the  intention  of  Congress  to 
Impose  the  higher  duty  should  be  expressed  in  clear  and 
unambiguous  language."  {American  Net  and  Twine  Co,  v. 
Worihington,  141  V.  S.,  468.)     /6. 

5.  Coal  imported  for  the  use  of  the  Nayy  is  subject  to  the  duties 

prescribed  by  paragraph  415  of  the  act  of  July  24,  1897  (30 
Stat.,  190),  notwithstanding  the  coal  is  Imported  by  the 
Navy  Department  and  the  duties  will  have  to  be  paid  from 
the  appropriations  of  that  Department.     466. 

III.    1>RAVVBACK, 

6.  Drawback. — Materials  brousrht  into  the  United  States  from  the 

Philippine  Islands  on  which  duty  has  been  paid  under  the 
Philippine  revenue  act  of  March  8,  1902  (32  Stat.,  54),  are 
to  be  regarded  as  **  imimrted  materials"  within  the  meaning 
of  the  drawback  provision  (sec.  30)  of  the  tariff  act  of 
July  24,  1807  (30  Stat.,  211),  although  not  brought  in  from 
a  foreign  country.     .355. 

7.  Same — Sirup  Made  from  Sugar  Brought  from  the  Philippine 

Islands. — Drawback  should  be  allowed  under  section  30  of 
the  tariff  act  of  July  24.  1897  (30  Stat.,  211),  ui)on  the 
exi)ortation  to  Europe  of  sirup  manufactured  from  raw 
sugar  which  was  brought  into  the  TTnited  States  from  the 
JPhllipi)ine  Islands  and  uiKm  which  duties  were  paid  under 
the  Philippine  revenue  act  of  March  8.  1902  (32  Stat.,  54). 
Ih. 

8.  Same. — The  general  purpose  of  section  80  of  the  act  of  July 

24,  1897  (30  Stat..  211),  was  to  provide  that  whenever 
materials  are  brought  into  the  United  States  under  such 
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circumstances  that  they  are  subject  to  the  jiaymeiit  of  duty 
and  used  here  in  the  manufacture  of  finished  articles,  upon 
the  subsequent  exportation  of  such  manufactured  articles 
to  a  foreign  country  a  drawback  shall  be  allowed  upon  the 
material  on  which  duty  has  been  imid.  /&. 
9.  Same. — ^The  spirit  and  letter  of  section  30  are  broad  enough  to 
include  materials  brous:ht  into  this  country  from  the  Philip- 
pine Islands  and  subjected  to  duty  as  coming  from  a  terri- 
tory which,  though  not  a  foreign  country,  has  not  been 
permanently  incorporated  into  the  United  States,  and  has 
been  temporarily  treated  by  Congress  as  not  within  tht» 
United  States  for  tariff  puriwses.    lb, 

10.  Drawback   on   Coal   Used   on   American   Vessels. — Continuous 

customs  custody  is  not  essential  to  the  allowance  of  draw- 
back, under  paragraph  415  of  the  tariff  act  of  July  24,  1807 
(30  Stat.,  190),  on  coal  importeil  into  the  United  States 
and  afterwards  used  for  fuel  on  board  of  vessels  registered 
under  the  laws  of  the  United  States,  propelled  by  steam; 
and  engaged  In  trade  with  foreign  countries.    531. 

11.  Same. — Sections  2977,  2978,  and  3025,  Revised  Statutes,  relate 

exclusively  to  drawback  or  return  of  duties  on  ex  ported  mer- 
chandise, and  haye  no  application  to  the  allowance  of  draw- 
back on  fuel  coal  under  paragraph  415  of  the  tariff  act  of 
1897.    Ih, 
DEPARTMENT  OF  AGBICULTirBE. 

Payment  of  (Jbologists  fob  Examining  Mining  Claims  in 
THE  National  Forest  Rksebves.     See  Ueservations,  3. 
DEPARTMENT  OE  COMMERCE  AND  LABOR. 

Commissioner  of  Labor — ^Holding  of  Two  Offloes — ^Appointment 
as  Member  of  the  Immigrration  Commission. — The  appoint- 
ment of  the  Commissioner  of  Labor  as  a  member  of  the 
Immigration  Commission  provided  for  t>y  section  39  of  the 
act  of  February  20,  1907  (34  Stat,  898,  909),  is  not  an  ap- 
pointment to  an  **  office  "  within  the  meaning  of  section  2 
of  the  act  of  July  31,  1894  (28  Stat,  205),  and  he  may 
receive  compensation  for  his  services  on  that  Commission 
in  addition  to  the  salary  attaching  to  his  office  as  (Commis- 
sioner of  I^abor.    247. 

Bee  also  Immigration  30,  35,  38;  Seal  Fisheries,  1. 
DEPARTMENT  OE  THE  INTERIOR. 

Employment  of  Geologists  to  Examine  Mining  Claims  in 
the  National  Forest  Reserves.     See  Reservations,  3.  r>. 
DEPARTMENT  OE  STATE. 

Cost  of  Printing  Slip  Laws.    Sec  Public  Printing,  1-3. 
DEPORTATION.    See  Immigration,  30. 
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DEPUTY  COLLECTOBS  OF  INTERNAL  REVENUE.      See  IN- 

TEBNAL  Re\'ENUE,  1-8. 

DESERTION,     kice  Navy,  2. 

DESTITUTE  CREW.     See  Vesski.s.  12,  la. 

DESTRUCTION  OP  OYSTER  BEDS.     .sVr  Navksable  Waters. 

DIAMOND  SHOAL  LIGHT-HOUSE,      i^ce  I.ioht-Hottse. 

DISBURSEMENT  OP  PUBLIC  MONEYS. 

1.  Surveyors  of  customs  at  ports  where  there  are  no  collectors 

are  not  to  be  considered  as  collectors,  and  therefore  within 
the  provisions  of  section  3057,  Revised  Statutes,  which  re- 
quires collectors  of  customs  to  disburse  all  moneys  that  may 
be  appropriated  for  the  construction  of  custom-houses,  court- 
houses, iwst-offlces,  etc.    108. 

2.  Same. — Suggested,  that  authority  for  tlie  designation  of  a  sur- 

veyor of  customs  to  act  in  that  capacity,  where  there  is  no 
collector,  would  seem  to  exist  under  sections  255  and  3658, 
Revised  Statutes,  and  for  extra  comi^ensation,  under  section 
3554,  Revised  Statutes.     76. 
DISCHARGE. 

Of  Enlisted  Man.     See  Navy,  1. 
Of  Surety.    See  Bonds,  1-3. 
DISTRICT  OF  COLUMBIA. 

1.  Notaries  Public — Acknowledgments — Ezecutiye  Departments. — 

The  proviso  in  the  act  of  June  29,  1J)06  (34  Stat.,  622), 
amending  section  558  of  the  Code  of  the  District  of  Colum- 
bia, which  provides  that  no  notary  public  shall  be  author- 
ized to  take  acknowledgments,  etc.,  or  perform  any  official 
act  in  connection  with  matters  in  which  he  is  employe<l 
as  counsel,  etc.,  before  any  of  the  Executive  Departments, 
applies  not  only  to  local  attorneys,  but  to  all  notaries  who 
practice  before  the  Departments.    236. 

2.  The  reservoirs,  aqueducts,  and  other  constructions  appurtenant 

to  the  water  supply  of  the  city  of  Washing^ton,  D.  C,  are  to 
be  considered  "needful  buildings"  within  the  meaning  of 
Article  I,  section  8,  of  the  Constitution,  and  since  a  road- 
way is  an  appropriate  and  necessary  appurtenance  to  such 
works,  the  Conduit  road  constitutes  territory  within  the 
exclusive  jurisdiction  of  Congress.  2S9. 
Right  of  Way  along  the  Anacostia  River.  See  Railroads, 
3-5,  8. 

DRAWBACK.     See  Customs  Law,  0-11. 

DRUGS  AND  MEDICINE  ACT.     Sec  Food  and  Drugs  x\ct,  6-10. 

DRY  DOCK  AT  NEW  YORK. 

Construction  of  Contract. — The  contractor,  and  not  the  Gov- 
ernment, is  resiKJUsible.  under  his  contract  for  the  erection 
of  a  dry  dock  at  the  navy-yard  at  New  York,  for  damages 
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to  the  excavation  and  structural  work  there  In  progress, 
caused  by  water  flowing  from  a  concealed  drainpipe,  the 
existence  of  which  neither  the  contractor  nor  the  Govern- 
ment knew,  and  by  a  breakage  in  the  rebuilt  portion  of  a 
sewer  which  had  been  diverted  around  the  head  of  the 
dry  dock,  caused,  in  large  measure,  by  the  ground  support 
on  the  side  next  the  dry  dock  having  been  weakened  by  the 
excavation,  the  contract  expressly  providing,  among  other 
things,  that  the  contract  price  covered  all  contingencies  of 
every  kind ;  that  the  entire  responsibility  for  the  sufficiency 
of  the  shoring  and  protection  of  the  excavation  and  various 
structures  should  rest  upon  the  contractor;  that  he  shall 
be  responsible  for  any  settlement  or  damage  to  the  struc- 
tures that  may  result  directly  or  indirectly  from  his  opera- 
tion; and  that  he  shall  be  responsible  for  the  entire  work 
and  every  part  thereof  until  completion  and  acceptance. 
103. 

EASTEBN  CHEBOEEE  FUND,  DEPOSIT  OF.     See  Indians,  21. 

EIGHT-HOXJIl  LAW. 

1.  Construction  of  Nayal  Vessels  Under  Contract. — ^The  act  of 

August  1,  1892  (27  Stat,  340),  limiting  the  hours  of  service 
of  laborers  and  mechanics  employed  on  the  public  works  of 
the  United  States,  does  not  apply  to  vessels  under  construc- 
tion for  the  Navy  by  contract  with  builders  at  private  es- 
tablishments.    30. 

2.  Same. — Materials  for  snch  vessels,  such  as  armor,  guns,  and 

other  articles  obtained  under  si)eclal  contracts,  are  a 
fortiori,  not  within  the  statute.    Ih, 

3.  Same — Public   Works. — Suggested,    however,    that   the   words 

"  public  works "  can  not  be  restricted  to  the  conception  of 
fixed  things,  such  as  land  and  structures  thereon.  The  ex- 
pression is  used  in  river  and  harbor  acts  which  provide  for 
repairs  to  breakwaters  and  for  Improving  rivers  according 
to  projects  submitted,  including,  probably,  dredging  and 
deepening  of  channels,  the  interest  of  the  United  States 
therein  being  akin  in  permanence  and  completeness  to  title 
to  real  estate  and  ownership  of  fixed  structures.    /&. 

4.  Same. — Suggested,   also,   that  there   is  a  difference  between 

**  public  work  "  and  "  public  works,"  the  former  being  the 
broader  term  and  including  the  progress  or  activity,  and 
the  latter  the  product  or  completed  thing.     lb. 
Opinion   of  August  24,   1892    (20   Op.,   454),   approved   and 
affirmed.    lb, 

5.  Contractors  Furnishing:  Quartermaster's  Supplies.— The  act  of 

August  1,  1892  (27  Stat.,  340),  known  as  the  "eight-hour 
law,"  does  not  apply  to  contractors  furnishing  the  Quarter- 
master's Department  with  supplies.    36. 
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6.  Beclamatlon  Service. — There  is  no  conflict  between  the  declara- 

tion in  section  4  of  the  reclamation  act  of  June  17,  1902 
(32  Stat.,  388),  that  eight  hours  shall  constitute  a  day's 
worlc  upon  the  public  worlcs  therein  specified,  and  the 
saving  clause  in  section  1  of  the  act  of  August  1,  1892  (27 
Stat,  340),  which  allows  more  than  eight  hours'  work  in 
one  calendar  day  "  in  case  of  extraordinary  emergency." 
64. 

7.  Same — Public  Works  of  the  United  States. — ^Irrigation  works 

for  the  reclamation  of  arid  and  semlarid  lands,  act  of 
June  17,  1902  (32  Stat.,  388),  i)erfectly  and  comprehensively 
fill  the  idea  of  "  public  works  of  the  United  States."    /&. 

S.  Same — Eight  Hours'  Effectiye  Labor. — The  eight-hour  law  con- 
templated by  the  ^ct  of  August  1.  1892  (27  Stat,  340). 
meaus  eight  hours  of  effective  labor.    76. 

9.  Same — Labor  Outside  of  Begtilar  Hours. — ^The  blasting,  clean- 
ing of  tracks,  repair  of  machinery,  and  all  other  similar 
matters  incident  to  the  reclamation  work,  essential  to 
prompt  and  continuous  service  in  the  regular  day,  may 
legally  be  done  before  and  after  regular  hours.  The  law 
does  not  prescribe  in  what  hours  of  the  day  the  labor  shall 
be  done.    Ih, 

10.  Same. — Blacksmiths  and  their  helpers,  firemen,  and  pumpmen 

arc  either  mechanics  or  laborers  within  the  meaning  of  the 
eight-hour  law. 

11.  Same. — The  status  of  teamsters,  cooks,  and  flunkies  not  deter- 

mined.    [See  20  Op.,  459.]     7&. 

12.  Same — Violations  of  the  Law. — It  Is  the  duty  of  the  engineers 

of  the  Reclamation  Service  to  see  that  the  eight-hour  law 
is  observed  by  the  contractors  and  to  report  violations  of 
that  law.    Ih, 

13.  Jetty  Work,  Columbia  Riyer. — ^The  act  of  August  1,  1892  (27 

Stat,  340),  known  as  the  "eight-hour  law,"  applies  to  the 
jetty  work  at  the  mouth  of  the  Columbia  River,  which  is 
being  conducted  directly  by  the  Government,  and  those 
employed  upon  that  work  who  come  fairly  within  the  mean- 
ing of  the  words  "laborers  and  mechanics"  should  be  re- 
stricted to  eight  hours  of  effective  labor  in  any  one  calendar 
day,  Irrespective  of  enforced  idleness  on  other  days,  except 
in  case  of  a  sudden  emergency  requiring  prompt  action. 
278. 

14.  Same — Cases  of  Extraordinary  Emergency. — The  exception,  in 

section  1  of  that  act,  of  cases  of  extraordinary  emergency, 
was  designed  to  excuse  overtime  work  which  must  be 
rendered  to  avert  some  sudden  unusual  emergency,  unex- 
pectedly arising  and  calling  for  prompt  action.    Ih, 
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15.  Hours    of   Service. — Persons   employed   as   lock  tenders,   lock 

helpers,  lockmen,  and  in  similar  employments  at  the  locks  of 
the  various  canals  owned  and  operated  by  the  Government' 
may  be  called  upon  to  perform  service  at  any  hour  of  the 
day,  and  such  requirement  is  legal  and  proper  under  the 
eight-hour  law  (act  of  August  1,  1892;  27  Stat,  340)  so 
long  as  the  total  service  rendered  does  not  exceed  eight 
hours  per  day.    G05. 

16.  The  eight-honr  law  includes  skilled  as  well  as  unskilled  work- 

men; and  the  employment  of  persons  for  a  longer  i)eriod 
than  eight  hours  In  any  one  day  "when  a  dam  is  being 
raised  or  lowered  "  and  the  service  Is  one  "  requiring  skill 
and  training"  which  "can  not  safely  be  Intrusted  to  inex- 
perienced men,"  Is  not  an  employment  in  case  of  an  "  ex- 
traordinary emergency,"  and  Is  a  violation  of  that  statute. 
/&. 

17.  A  watohman  employed  at  Corregldor  Island,  Philippine  Islands, 

whose  duties  are/*  to  supervise  all  arrivals  and  to  see  that 
no  one  lands  on  the  Island  without  authority;  to  Investi- 
gate such  matters  as  the  absence  from  work  of  native  em- 
ployees; and  to  make  report  of  those  matters,"  is  not  a 
laborer  or  mechanic  within  the  meaning  of  the  eight-hour 
law.  Such  duties  pertain  more  to  those  of  a  clerk  or  super- 
intendent of  laborers  than  to  those  of  a  laborer  or  mechanic. 
G22. 

18.  Presumably  watchmen  and  messengers,  if  they  are  engaged  in 

the  work  ordinarily  assigned  to  such  employees,  are  not 
subject  to  the  provisions  of  the  eight-hour  law.  (27  Stat., 
340.)  Facts  not  sufficiently  stated  so  that  an  opinion 
thereon  could  be  based.    604. 

19.  Watchman  in  War  Department. — A  watchman,  "whose  duty 

is  to  watch  the  entrance  of  one  of  the  public  buildings 
occupied  by  the  War  Department,  executing  Instructions 
with  regard  to  admitting  persons  Into  the  building  and 
I)ermlttlng  public  property  to  bo  taken  out  of  the  building, 
reporting  to  his  chief  any  violation  of  law,  disturbance  of 
the  peace,  etc.,  that  may  be  brought  to  his  attention,  or  to 
guard  the  building  and  property  therein  during  the  night," 
Is  not  a  laborer  or  mechanic  within  the  meaning  of  the 
eight-hour  law.     62.S. 

20.  A  laborer,  "  whose  duty  Is  to  perform  manual  labor  In  the 

removal  of  furniture  and  oUice  fixtures,  cutting  grass,  wash- 
ing floors  and  windows,  and  general  office  cleaning,"  is  not 
a  laborer  within  the  meaning  of  the  eight-hour  law;  such 
services  being  more  those  of  a  domestic  servant  than  those 
of  a  laborer  In  the  usual  meaning  of  the  term.  Ih. 
60500— VOL  20— 0.^ 12 
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21.  A  hostler,  **  whose  duty  Is  to  feed,  drive,  and  care  for  horses, 

and  to  clean  carriages,  harness,  and  stables,"  is  rather  a 
domestic  servant  than  a  laborer  within  the  meaning  of  tlie 
eight-hour  law.    76. 

22.  A  messenger,  "  Whose  duty  is  to  sweep  floors  and  do  general 

office  cleaning,  attend  to  fires,  and  carry  messages,"  Is  not 
a  laborer  or  mechanic  within  the  meaning  of  the  eight- 
hour  law.    76. 
See  also  Panama,  13,  14. 

ELECTIONS.    See  Naturalization. 

ELIGIBILITY.     See  Civil  Service,  13-17;  Congress,  6-9. 

ENLISTMENT.    See  Navy,  2. 

EXCLUSION. 

Of  Seditious  Publications  from   the  Mails.    See  Postal 
Service,  1-6. 

EXECUTIVE  DEPARTMENTS. 

I.  In  General. 

1.  The  terms   "Departments,"   or   ''Executive  Departments,"   as 

used  in  acts  of  Congress  and  in  tiie  Revised  Statutes,  in- 
variably apply  to  one  or  more  of  the  several  E3xecutive 
Departments  mentioned  in  section  158  Revised  Statutes,  or 
included  within  the  terms  of  that  section  by  subsequent 
enactments,  unless  a  different  meaning  is  clearly  indicated 
by  the  context.    209. 

2.  The  term  "  Department,"  as  used  in  laws  relating  to  the  civil 

service,  is  distinguished  from  "  Office,"  "  bureau,"  and 
•'branch;"  and  subordinates  of  the  several  Executive  De- 
partments are  distinguished  from  employees  of  the  last- 
mentioned  governmental  agencies.    /&. 

3.  The  Ooyernment  Printing  Offtce,  the  Interstate  Commerce  Com- 

mission, and  the  Smithsonian  Institution  are  independent 
of  any  of  the  Executive  Departments  mentioned  in  section 
158  Revised  Statutes.    /&. 

4.  The  Bureau  of  Insular  Affairs  is  an  integral  part  of  the  War 

Department.    7  ft. 

5.  Kotaries  Public   who   Practice   Before  the   Departments — Ac- 

knowledgments.— ^The  proviso  in  the  act  of  June  29,  190<> 
(34  Stat.,  622),  amending  section  558  of  the  Code  of  the 
District  of  Columbia,  which  provides  that  no  notary  publii* 
shall  be  authorized  to  take  acknowledgments,  etc.,  or  per- 
form any  official  act  in  connection  with  matters  in  which 
he  is  employed  as  counsel,  etc.,  before  any  of  the  Executive 
Departments,  applies  not  only  to  local  attorneys,  but  to  all 
notaries  who  practice  before  the  Departments.    236. 
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6.  Bureans  and  Offices  of  Executive  Departments. — The  rule  laid 

down  by  Attorney-General  Devens  in  15  Op.,  262,  267,  as  to 
what  bureaus  and  offices  may  be  deemed  bureaus  and  offices 
in  any  of  the  Executive  Departments,  approved.    254. 

7.  Establishment  of  Areas  of  Forbidden  Anchorag^e. — ^There  is  no 

general  authority  under  existing  law  conferred  on  any 
Executive  Department  to  establish  areas  of  "forbidden 
anchorage  "  In  the  harbors  of  the  United  States.    258. 

II.  Officers  and  Employees. 

8.  Heads  of  Departments  not  Limited  as  to  Character  of  Work 

which  may  be  Required  of  Employees. — Section  4  of  the 
act  of  August  5,  1882  (22  Stat,  255),  in  nowise  limits  the 
discretion  of  the  heads  of  the  several  Executive  Depart- 
ments as  to  the  character  of  the  work  which  shall  be  re- 
quired of  their  several  employees,  but  is  intended  to  prevent 
the  employment  of  subordinate  officers  or  employees  at  the 
seat  of  Government  without  specific  appropriations  for 
their  payment.    523. 

9.  Transfer  of  Clerks  and  Employees. — It  is  lawful  for  the  Civil 

Service  Conunission  to  consent  to  the  transfer  of  a  classified 
employee  from  an  independent  office  of  the  Government  to  a 
Department  or  another  independent  bfflce  or  bureau,  al- 
though such  employee  may  not  have  served  three  years  in 
the  office  or  bureau  from  which  he  seeks  transfer,  as  is 
required  by  section  5  of  the  act  of  June  22,  1906  (34  Stat., 
389,  449),  of  clerks  and  employees  of  the  Executive  Depart- 
ments.    209. 

10.  Same. — The  "  field  force  "  of  an  Executive  Department — ^that  is, 

its  classified  employees  under  its  immediate  control,  as  in- 
spectors, examiners,  and  agents,  though  employed  usually 
or  invariably  away  from  the  seat  of  Government — are  gov- 
erned by  the  above-mentioned  statutory  provision  with 
regard  to  transfers.    /&. 

11.  Same — ^Philippine  Commission — Isthmian  Canal  Commission. — 

The  provisions  of  the  act  of  June  22,  1906  (34  Stat,  449), 
with  regard  to  transfer  of  clerks  and  employees,  are  not 
applicable  to  the  Philippine  Commission  or  to  the  Isthmian 
Canal  Commission.     /&. 

12.  Transfer  of  Clerks  and  Employees — Act  of  June  22,  1906. — The 

three  years'  limitation  as  to  transfers  In  the  Executive 
Departments,  prescribed  by  section  5  of  the  appropriation 
act  of  June  22,  1906  (;J4  Stat.,  38$),  449),  does  not  apply  to 
employees  and  subordinates  in  post-offices,  pension  agencies, 
customs-houses,  ordnance  establishments,  subtreasuries, 
navy-yards,  and  quartermaster's  establishments.    254, 
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13.  Same. — The  language  of  that  act  Imports  that  the  persons  to 
which  it  applies  are  actually  "  in  "  the  Departments  at  the 
seat  of  government,  or  that  the  performance  of  duties  away 
from  such  Dejiartments  is  by  direct  orders  from  and  under 
supervision  by  those  Departments.  /&. 
EAXiSE  LABELING,   BRANDING,   ETC.      Hee  Food  and  Drii^s 

Act;  Pure- Food  Law. 
FEBNDENE   (steamship).     Hcc  Shipping,  3. 
FINALITY  OF  JUDGMENT. 

Of  Citizenship  Court.     Hee  Indians,  9. 
FINES. 

Remission  of.     See  Immigration,  39. 
FOOD  AND  DHUGS  ACT. 

1.  Tea  Inspection  Act — Food  and  Drugs  Act. — There  is  no  such 

repugnancy  between  the  special  tea  inspection  act  of  March 
2,  1897  (29  Stat.,  604),  and  the  general  food  and  drugs  act 
of  June  30,  1906  (34  Stat.,  768),  as  to  prevent  them,  gener- 
ally speaking,  from  standing  together.    166. 

2.  Same — Both  Statutes  Should  be  Given  ElTect. — The  food  and 

drugs  act  does  not  appear  to  have  been  intended  as  a  substi- 
tute for  the  earlier  statute  In  the  matter  of  the  importation 
of  tea,  but  b'oth  statutes  are  cumulative  in  so  far  as  the  im- 
portation of  tea  is  concerned,  and  both  should  be  given 
effect.     76. 

3.  Same — Imported  Tea,  Standard,  Adulteration,  Misbranding. — 

An  importation  of  tea  is,  therefore,  subject  to  the  provisions 
of  both  acts — that  is,  it  must  comi)ly  with  the  standards 
established  by  the  Secretary  of  the  Treasury  under  the  tea 
inspection  act,  and  must  also  stand  the  tests  in  reference 
to  adulteration  and  misbranding  imposed  by  the  food  and 
drugs  act.    /&. 

4.  Same — Subject  to  Food  and  Drugs  Act — Imported  tea,  although 

meeting  the  requiremeuts  of  the  tea  iusi>ection  act  of  1897. 
is  still  subject  to  the  provisions  of  the  fot>d  and  drugs  act 
of  1906  regarding  adulteration,  labeling,  misbranding,  and 
guaranty.    76. 

5.  Same. — In  case  of  repugnancy  between  any  specific  provisions 

of  the  two  statutes,  the  provisions  of  the  food  and  drugs 
act  would  prevail  to  the  extent  of  that  repugnancy,  and  any 
conflicting  provisions  of  the  tea  inspection  act  would,  to 
that  extent,  be  impliedly  rei)ealed.     76. 

6.  Standard   of   Strength  and  Purity  to   be   Enforced — Pharma- 

copceia  of  the  United  States. — In  applying  the  drugs  and 
medicine  act  of  June  2<»,  1S48  (9  Stat.,  237),  to  importa- 
tions originating  in   Italy,   the  standard  of  strength  and 
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purity  to  be  enforced  Is  tliat  established  by  the  phannaco- 
poeia  of  the  United  States,  and  not  that  of  Italy  or  any 
other  foreisni  country.    311. 

7.  Same. — Importations  oriirinatliig:  in  any  of  the  countries  whose 

pharmacopoeias  are  mentioned  in  section  2935,  Revised  Stat- 
utes, must  conform  to  the  pharmacoixBia  of  the  country  of 
their  origin;  but  if  produced  in  any  other  country,  whose 
pharmacopoeias  are  not  thus  standardized,  then  the  phar- 
macopoeia of  the  Fnited  States  must  control.    /6. 

8.  Same — Drugs   Imported  Must  Conform  to  the  Standard  and 

Test  Required  by  the  Acts  of  June  26,  1848,  and  June  30, ' 
1906. — The  drugs  and  medicine  act  of  1848  and  the  food 
and  drugs  act  of  June  30,  190(5  (34  Stat.,  7aS),  are,  gen- 
erally speaking,  cumulative  and  should  both  be  given  effect, 
and  an  importation  of  drugs  should  not  be  admitted  if  It 
fails  to  conform  to  the  standard  established  by  the  former 
or  to  the  tests  imposed  under  the  latter.    /6. 

9.  Same — Adulteration — Misbranding  and  False  Labeling. — ^Brugs 

imported  from  Italy,  although  meeting  the  standard  re- 
quired by  the  drugs  and  medicine  act  of  1848,  are  still  sub- 
ject to  the  provisions  of  the  food  and  drugs  act  of  1906 
regarding  adulteration,  misbranding,  and  false  labeling, 
and  to  any  test  that  may  be  applied  to  them  by  the  direc- 
tion of  the  Secretai-y  of  Agriculture  in  accordance  with 
section  11  of  the  latter  act.    /6. 

10.  Same. — The  proyisions  of  the  drugs  and  medicine  act  of  1848, 

now  incorporated  in  section  2936,  Revised  Statutes,  that 
importations  found  to  conform  to  the  standard  therein  im- 
posed shall  be  thereuiwn  "passed  without  reservation,  on 
payment  of  the  customary  duties,"  are  repealed  by  implica- 
tion, as  applied  to  Importations  which  are  subject  to  re- 
jection under  tests  of  the  food  and  drugs  act.    76. 

11.  Guaranty  of  Protection. — A  wholesale  dealer  in  Maryland,  who 

purchased  certain  food,  found  afterwards  to  be  adulterated, 
from  a  Pennsylvania  manufacturer,  receiving  the  latter's 
written  guaranty  as  to  the  purity  of  the  goods,  in  con- 
formity with  section  9  of  the  food  and  drugs  act  of  June  30, 
1906  (34  Stat.,  768,  771),  and  who  in  turn  sold  the  goods 
to  a  retail  dealer  in  the  District  of  Columbia  under  a  sim- 
ilar guaranty,  is  completely  protected  by  the  guaranty  of 
the  Pennsylvania  manufacturer  from  prosecution  under 
that  act.     449. 

12.  Same. — The  term  "  dealer  '*  as  used  in  section  9  of  the  above- 

named  act,  includes  wholesale  as  well  as  retail  dealers,  and 
both  are  accordingly  protected  from  prosecution  by  estab- 
lishing a  guaranty  in  conformity  with  the  requirements  of 
the  act.    Ih. 
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13.  Same — Offense  of  CKumtateeinir  not  Punishable  Until  Pnrehaser 

Deals  with  the  Article  in  a  Manner  ProhibitecL — Section  i) 
created,  in  addition  to  the  offense  of  manufacturing  and 
dealing  in  adulterated  and  uiisbranded  foods  and  drugs, 
the  distinct  and  substantive  offense  of  guaranteeing  such 
articles,  which  offense,  however,  is  not  complete  until  the 
purchaser  deals  with  the  article  In  a  manner  otherwise 
punishable  bj'  the  act.     lb. 

14.  Same — Former  Guaranty  a  Protection  from  Prosecution. — The 

malcer  of  a  false  guaranty  is  protected  from  prosecution  by 
establishing  a  former  guaranty  from  the  i)erson  from  whom 
he  purchased,    lb, 

15.  Same. — ^A  former  guaranty  affords  a  dealer  complete  protec- 

tion against  punishment  for  his  own  false  guaranty  as  well 
as  for  selling  or  shipping  the  articles  in  violation  of  the 
act.    76. 

16.  Same — But  Goods  may  be   Confiscated. — The   fact  that   such 

wholesale  and  retail  dealers  are  protected  from  prosecution 
does  not  exempt  the  adulterated  food  from  confiscation 
under  section  10  of  the  act.    lb. 

17.  Labeling  of  Condemned  Hedicinal  Supplies  Intended  for  Sale 

by  Ooyemment  Officers. — ^A  sale  under  section  1241,  Reviseil 
Statutes,  by  Goveniment  officers,  of  drugs  and  medicines 
purchased  for  the  use  of  the  Army  and  afterwards  con- 
demned as  being  unfit  for  use.  Is  as  much  subject  to  the 
provisions  of  the  food  and  drugs  act  of  June  30,  1006  (34 
Stat.,  768),  as  a  sale  by  a  private  person  would  be  under 
similar  circumstances,  and  would  render  the  officers  mak- 
ing the  sale  liable  under  that  act,  unless  the  drugs  and 
medicines  so  sold  are  labeled  In  accordance  with  Its  pro- 
visions.    547. 

18.  Same. — ^Where  a  drug  so  sold  is  not  sold  under  a  name  recog- 

nized in  the  United  States  Pharmacopoeia,  a  general  state- 
ment on  the  label  that  its  quality  has  deteriorated  and  that 
it  has  been  condemned  for  sale  under  section  1241,  Revised 
Statutes,  would  be  a  sufficient  compliance  with  the  food 
and  drugs  act  of  lOO^j,  and  would  show  that  it  was  not  sold 
under  any  professed  standard,  and  could  not  be  deemed 
either  adulterated  or  misbrandod  under  sections  7  and  8  of 
that  act.    lb. 

19.  Same. — Where  a  drug  so  sold  is  sold  under  a  name  recognized 

by  the  United  States  Pharmacopoeia,  a  mere  general  state- 
ment of  the  character  of  the  drug,  showing  only  the  fact 
of  its  deterioration  is  Insufficient ;  and  In  order  that  it  may 
not  l>e  deemed  adulterated,  its  actual  standard  of  strength, 
quality,  or  purity  should  be  stated  on  the  label  of  each 
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bottle,  box,  or  other  container  in  which  the  goods  are  in- 
tended to  reach  the  consumer.  Ih. 
20.  Same — Original  Kakers  or  Vendors  not  AfTected  by  inch  Sale. — 
A  sale  of  such  condemned  drugs  and  medicines  could  in  no 
respect  affect  the  original  makers  or  vendors  from  whom 
they  were  purchased  before  the  passage  of  the  food  and 
drugs  act  of  June  30,  1906,  unaccompanied  by  any  guaranty 
under  that  act,  and  at  a  time  previous  to  their  deterioration. 

Sec  also  Pube  Food  Law. 

POOD  AND  POOD  PRODITCTS. 

Meat  Inspection  Law — Imported  Heats. — ^The  prohibition  upon 

transportation  contained  in  the  meat  inspection  amendment 

.    to  the  agricultural  appropriation  act  of  June  30,  1906  (34 

Stat.,  676),  does  not  apply  to  meat  and  meat  food  products 

imported  from  foreign  countries.    50. 

POBEIGN  VESSELS. 

Transportation  of  Goal  for  Navy.    See  Vessels,  1-9. 

POBEST  BESEBVES.    See  Reservations,  3,  4,  6-S. 

POBESTBY  LAWS.    See  Philippine  Islands,  1. 

PBANCHISES.     See  Porto  Rico,  1. 

PBEE  BEGISTBATION. 

Of  Official  Mail.     See  Postal  Service,  16-18. 

GEOLOGICAL  SUBVEY.    See  Reservations,  3. 
GLEN  ECHO,  MD.    See  Conduit  Road. 

GOVEBNMENT. 

Of  the  Canal  Zone.     See  Panama. 

GOVEBNMENT  EMPLOYEE. 

Withholdlns:  Salary — Judgment  Debtor — Clerk  in  Pension 
Ag^ency. — Section  1766,  Revised  Statutes,  which  provides 
that  no  conii)enRatioii  shall  be  paid  to  any  person  who  is 
in  arrears  to  the  Vnited  States,  does  not  apply  to  a  clerk 
in  the  (lOvernment  service  (a  pension  agency)  who  Is  a 
Judgment  debtor  of  the  United  States.     77. 

See  also  Executive  Departments. 

GOVEBNMENT  HOSPITAL  POB  THE  INSANE. 

1.  Contract  Snrg^eon  of  the  Navy,  Admission. — ^A  contract  sur- 
geon, while  serving  as  such  In  the  Army,  is  a  person  be- 
longing to  the  Army  within  the  meaning  of  section  4843, 
Revised  Statutes,  and  if  he  becomes  insane  In  such  service 
is  entitled  under  that  section  to  admission  to  the  Govern- 
ment Hospital  for  the  Insane.    74. 
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2.  Maintenance  of  Insane  Inmate  of  National  Soldiers'  Home. — 
Where  an  inmate  of  tlie  National  Soldiers*  Home  l)ecomes 
insane  and  is  transferred  to  the  (Jovemment  Hospital  for 
the  Insane,  the  i)enslon  received  by  such  inmate  is  to  ha 
devoted  to  his  maintenance  and  treatment  at  the  hospital ; 
and  the  excess  cost  of  such  maintenance  and  treatment  over 
the  amount  of  his  pension  is  to  be  paid  from  funds  appro- 
priated for  such  hospital.    512. 

GOVEKNMENT  PRINTING  OFFICE.      See  Executive  Depart- 
ments, 3. 

GRADE.    See  Navy,  19,  31,  33,  34. 

GRAND  ARHT  OF  THE  REPUBLIC. 

Leaves  of  Absence  of  Members  who  are  Government  Em- 
ployees.    See  Leaves  of  Absence. 

HAWAII. 

1.  Hani  County  Bonds. — ^Article  65  of  the  Hawaiian  Laws  of  1907, 

authorizing  an  issue  of  bonds  by  the  county  of  Maui,  which 
act  was  vetoed  by  the  governor  of  Hawaii,  but  was  after- 
wards passed  with  the  approval  of  over  two-thirds  of  each 
house  of  the  legislature,  is  valid,  notwithstanding  section  4 
of  that  act  provides  that  the  "act  shall  take  effect  upon 
the  date  of  its  approval  by  the  President  of  the  United 
States."    462. 

2.  Same. — That  section  means  merely  that  the  act  becomes  effect- 

lye  upon  the  President's  approval  of  those  provisions  of  the 
act  which,  according  to  the  terms  of  the  preceding  sections, 
require  his  approval  in  order  to  become  effective — that  is, 
his  approval  of  the  issue  of  the  bonds.    /&. 

3.  Same — ^President's  Approval. — Bonds  issued  under  this  net  will 

constitute  a  legal  obligation  against  the  county  of  Maul 
whenever  the  President  shall  have  signified  his  approval 
of  their  issue,    /b. 

HOSTLER.'  See  Eight-Hour  I*aw,  10. 

HOTJBS  OF  LABOB.     See  Panama,  13;  Eight-Hour  Law. 

IMMIGBATION. 

1.  Contract  Labor. — ^Two  alien  lithographic  artists,  who  came  to 
the  United  States  in  pursuance  of  a  contract  of  employment 
entered  into  with  the  American  Lithographic  Company,  of 
New  Yorl?,  their  passage  being  prei)aid  by  that  company, 
and  who  have  been  excluded  upon  the  ground  that  their 
admission  would  be  in  violation  of  the  acts  of  February  2fi, 
1885  (23  Stat.,  ,332),  and  March  3,  1903  (32  Stat.,  1213), 
relating  to  contract  labor,  should  be  admitted,  it  being 
shown  beyond  reasonable  doubt  that  there  are  not  a  suffi- 
cient number  of  lithographic  artists  in  tlie  country  at  the 
present  time  to  meet  the  d(»niands  of  business.    284. 
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2.  State  Immigrration — Contract  Labor  Laws. — The  provislonB  of 
the  acts  of  February  26,  1885  (23  Stat.,  332),  February  23. 
1887  (24  Stat,  414),  and  October  19,  1888  (25  Stat,  566). 
authorizing  the  exclusion  or  deportation  of  contract  labor- 
ers, were  not  reiiealed  by  the  act  of  March  3,  1903  (32  Stat. 
1213),  and  Immigrants  coming  to  the  United  States  during 
the  years  1904-1906  in  violation  of  the  act  of  1885  could 
have  been  and  should  have  been  excluded.    180. 

8.  Same. — ^There  was,  however,  no  authority  to  exclude  aliens 
not  coming  within  the  prohibition  of  the  law  of  1885,  al- 
though covered  by  the  broader  terms  of  the  prohibition  in 
section  4  of  the  act  of  1903,  as  the  latter  act  contains  no 
provision  authorizing  the  exclusion  or  deportation  of  aliens 
who  have  been  improi)erly  brought  to  this  country.    76. 

4.  Same. — The  right  to  exclude  depended  upon  the  act  of  1887» 

and  the  right  to  deport  upon  the  act  of  1888,  both  of  which 
acts  were  dei^endent  upon  the  act  of  1885,  which  made  the 
coming  of  certain  classes  of  aliens  into  this  country  un- 
lawful.   /&. 

5.  Same. — The  only  exception  made  in  the  contract-labor  laws  in 

fayor  of  Stotes  is  contained  in  the  act  of  March  3,  1891  (26 
Stat,  1084),  and  section  6  of  the  act  of  1903,  in  reference 
to  advertisements  printed  and  published  in  foreign  coun- 
tries, stating  the  inducements  they  offer  for  immigration. 
76. 

6.  Same — Pajrment  bf  Passage  Money,  etc. — No  Exception  in  Favor 

of  States. — In  the  provisions  of  the  act  of  1885  and  under 
section  4  of  the  act  of  1903,  in  dealing  with  the  payment  of 
passage  money  or  other  siMJCific  assistance  to  migration  of 
individual  aliens,  no  exception  Is  made  in  favor  of  States, 
and  no  exception  exists,  therefore,  in  favor  of  any  person 
because  he  may  act  as  agent  of  a  State.    7&. 

7.  Same. — Congress  has  the  undoubted  right  to  regulate  the  ad- 

mission of  aliens  into  the*  United  States,  whether  as  immi- 
grants or  otherwise,  and  to  exclude  altogether  any  class 
of  aliens  whose  entrance  it  might  deem  contrary  to  the 
general  welfare  of  the  Union.    7ft. 

8.  Same — State  Can  not  Nullify  Act  of  Congress. — No  action  by 

any  State  or  by  any  officer  thereof  can  operate  to  impair 
or  nullify  the  effect  of  a  law  of  Congress  duly  enacted  upon 
this  subject     76. 

9.  Same. — ^Aliens  who  came  to  the  United  States  during  the  years 

1904-1906  at  the  suggestion  and  through  the  instrumental- 
ity of  an  officer  of  the  State  of  South  Carolina,  appointed 
under  a  statute  which  expressly  permitted  him  to  act  as 
agent  for  citizens  of  that  State  in  the  procuring  of  desirable 
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immigrants,  whicli  officer,  largely  or  wholly  at  the  expense 
of  such  individuals,  visited  foreign  countries  and  by  adver- 
tisement, i)romise8  of  employment,  and  prepayment  of  pas- 
sage, induced  a  large  number  of  laborers  and  artisans  to 
migrate  to  South  Carolina,  were  Introduced  Into  the  T'nlted 
States  in  violation  of  the  acts  of  1885,  1887,  and  1888,  and 
should  have  been  excluded.    Ih, 

10.  Same. — Aliens  coming:  to  the  United  States  under  similar  cir- 

cumstances after  the  act  of  February  20,  1907  (34  Stat., 
898),  becomes  effective  would  unquestionably  be  liable  to 
exclusion,    lb, 

11.  Same — Exclusion. — The  determination  of  the  existence  of  the 

facts  justifying  the  exclusion  of  immfgrants  is,  in  the  first 
Instance,  vested  In  the  Secretary  of  Commerce  and  Labor. 
/&. 

12.  State  Immigration — Contract  Labor  Laws. — It  is  lawful  for  a 

State  to  advertise  its  inducements  to  Immigration  and  to 
state,  as  part  of  such  advertisement,  the  scale  of  wages 
generally  prevailing  within  Its  territory.  The  status  of 
Immigrants  induced  to  come  to  this  country  by  reason  of 
such  advertisements  would  be  the  same  as  that  of  any  other 
aliens  lawfully  admitted  to  the  Unltetl  States.    199. 

13.  Same — Offer    of   Prepayment    of   Passage — State    Officer. — The 

word  "  person  "  in  section  4  of  the  act  of  March  3,  1903  (32 
Stat.,  1214),  providing  that  it  shall  be  unlawful  for  "any 
person  "  to  prepay  the  passage  of  ail  alien  Induced  to  mi- 
grate by  any  offer,  solicitation,  promise,  or  agreement  to 
perform  labor,  does  not  Include  a  State,  but  it  does  Include 
an  officer  of  a  State  professing  to  act  under  Its  authority." 
/b. 

14.  Same. — The  effect  of  the  payment  of  the  passage  of  an  alien 

by  another  Is  to  throw  ui)on  the  alien  the  burden  of  proof 
that  he  Is  not  liable  to  exclusion  for  the  reasons  mentioned 
in  section  2  of  the  act  of  March  3,  1903  (32  Stat.,  1214), 
or  as  a  contract  laborer  under  the  act  of  February  26,  1885 
(23  Stat.,  332).    Ih. 

16.  Same. — A  State  may  prepay  the  passage  of  an  alien  immigrant 
out  of  its  public  funds,  proyided  he  Is  qualified  In  other  re- 
spects, the  advertisement  being  lawful,  and  neither  the 
State,  nor  Its  oflicers,  nor  anyone  else  having  otherwise 
solicited  or  encouraged  the  Immigration.  The  status  of 
such  an  immigrant  would  be  the  same  as  that  of  any  other 
alien  lawfully  admitted  to  this  country.    /&. 

16.  Same. — The  words  **  promise  of  employment,"  in  section  6  of 
the  act  of  March  3,  1903  (32  Stat,  1215),  are  used  In  a 
broad  sense,  meaning  not  merely  an  offer  of  employment 
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which,  by  ttcceptauce,  would  create  a  contract  enforceable 
against  some  definite  person  or  persons,  but  any  form  of 
words  which  might  be  reasonably  understood  as  holding 
out  to  a  possible  immigrant  the  prospect  of  assured  em- 
ployment.   76. 

17.  Same. — The  contribution  of  money  by  individuals  to  a  State 

fund,  to  be  used  by  the  State  in  advertising  its  inducements 
to  immigrants,  which  advertisement  could  not  lawfully  bo 
published  bjr  private  liersons,  and  to  prepay  the  passage 
of  aliens  attracted  by  such  advertisement,  though  without 
promise  of  employment,  express  or  implied,  would  amount 
to  encouraging  or  assisting  immigration  in  the  form  pro- 
hibited by  section  (5  of  the  act  of  11K)3,  and  render  the  par- 
ties contributing  liable  to  the  penalties  provided  by  section  ' 
5  of  that  act.     76. 

18.  Same — The  Imihigrants  Themselves,  However,  Could  not  be  Ex- 

cluded.— ^There  is  nothing  in  the  act  of  1903,  or  in  any  pre- 
vious act,  which  would  authorize  their  exclusion  because  the 
immigration  was  induced  by  advertisement,  or  even  by 
solicitation  or  promise  of  employment,  unless  there  was  an 
enforceable  contract  existing  at  the  time  of  application  for 
admission  requiring  them  to  render  service  as  laborers.    7&. 

19.  Same — Exclusion. — ^The  act  of  February  20,   1907    (34   Stat., 

898),  provides  for  the  exclusion,  after  that  act  takes  effect, 
of  aliens  solicited  or  induced  to  migrate  by  reason  of  oflCers. 
or  promises,  even  when  there  is  no  contract,  of  employ- 
ment.   Ih, 

20.  Same — Under  Existing  law.  Allowed  to  Enter. — Under  existing 

law  (act  of  1903),  although  their  Importation  is  unlawful, 
and  the  parties  responsible  subject  to  punishment,  the 
aliens  themselves  are  allowed  to  enter.    76. 

81.  Same. — Under  the  act  of  1907  a  person  whose  passage  money 
is  paid  by  Another  must  be  prepared  to  show  not  merely 
that  he  does  not  come  within  any  of  the  categories  of  Im- 
migrants to  be  excluded,  but  also  that  his  passage  was  not 
paid,  directly  or  Indirectly,  by  a  corporation,  association, 
society,  municipality,  or  foreign  government.    76. 

5S2.  Same — Payment  of  Passage  Money  by  Funds  Contributed  by  a 
Society  or  Association. — The  payment  of  passage  money  of 
Immigrants  by  a  State  with  Its  funds  Is  not  prohibited  by 
the  act  of  1907,  but  Its  payment  with  funds  contributed  by 
any  society  or  association  renders  the  Immigrant  liable  to 
exclusion,  even  though  the  payment  be  made  through  the 
agency  of  the  State  or  Its  officers,  and  although  the  immi- 
grant would  otherwise  be  entitled  to  admission.    76. 

23.  Same — Payment  by  Individuals  in  Good  Faith. — The  same  pro- 
hibition does  not  extend,  however,  to  the  payment  of  pas- 
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sage  money  by  indivUliiHls,  whether  «lirectly  or  through  tlia 
agency  of  a  State,  provided  their  action  Is,  and  1b  8howii -^CNri* 
be,  In  good  faith  Individual  and  n(»t  attended  by  such  com- 
bination or  concert  of  action  as  wouhl  make  It  substan- 
tially the  act  of  an  asscK'iatlon  or  a  society,    /b. 

24.  State   Immienration — Promise   of   Employnient   Made  by   State 

Officer. — An  alien  who  arrived  at  New  Orleans  from  Cuba 
on  August  5,  1907,  his  [)assage  money  having  be(*n  paid  by 
an  agent  of  the  Ix>ulslana  State  boan^  of  agriculture  and 
Immigration  out  of  funds  appropriated  by  that  State,  the 
agent  having  assurcil  the  alien  of  employment  uixm  his 
arrival,  which  assurance  oi)erated  as  a  material,  If  not  the 
prlncli)al,  Inducement  to  his  Immigration,  the  exi>ectatloii 
being  that  the  employer  will  loan  the  alien  the  sum  st> 
advanced  for  the  reimbursement  of  the  State — Is  not  enti- 
tled to  admission  to  the  United  States.    410. 

25.  Same. — The  classes  of  aliens  excluded  by  section  2  of  the  act 

of  February  20,  1907  (34  Stat.,  898),  Include  "aliens  so- 
licited or  Induced  to  immigrate  by  reason  of  offers  or 
promises,  even  If  there  is  no  contract  of  employment.*'  (26 
Op.,  199,  207.)     /6.     (411.) 

26.  Same. — Section  6  of  the  act  of  1907  contains  no  exceptions  in 

fayor  of  a  State  in  reference  to  specific  promises  of  employ- 
ment to  Individual  Immigrants,  nor  any  requirement  that 
the  promises  of  emi»loyment.  In  order  to  work  exclusion, 
must  be  the  sole  Inducement  to  exclusion.    lb, 

27.  Same — State  Agents. — The  right  of  Congress  to  regulate  the 

admission  of  aliens  Into  the  United  States  clearly  controls 
the  action  of  any  State  agent  In  this  respect.  (20  Op.,  180, 
193.)  lb, 
2S.  Same — Burden  of  Proof. — While  the  payment  of  an  immigrant's 
passage  out  of  State  funds  does  not  of  Itself  require  his 
exclusion,  yet  such  i)ayment  oi)erates  to  throw  upon  the 
Immigrant  the  burden  of  showing  that  he  does  not  come 
within  any  of  the  otherwise  excluded  classes,  such  as  i>au- 
I)ers,  etc.,  specifically  excluded  by  the  act.     lb, 

29.  Same — Reimbursement  of  State  Fund. — The  merely  hypotheti- 

cal possibility  of  a  condition  arising  under  the  indirect 
method  of  attempting  to  eventually  secure  reimbursement 
to  the  State  fund  of  the  amount  of  the  alien's  [)assage, 
which  could  iierhaps  be  regarded  as  in  effect  a  imyment  of 
his  passage  by  a  coriK)ration,  society,  or  association,  would 
not  be  a  ground  of  exclusion,     lb. 

30.  Deportation — Selection  of  Attendants  to  Accompany  the  Men- 

tally or  Physically  Incapacitated. — The  Secretary  of  Com- 
merce and  labor  is  empowered  by  sections  20  and  21  of  the 
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act  of  February  2().  1907  (34  Stat.,  898,  904),  to  select  at- 
tendants to  accompany  aliens  ordered  to  be  deported, 
where  they  are  mentally  or  physically  diseased  in  such  a 
manner  as  to  require  attendance  and  care  during  the  voy- 
age.   3S1. 

31.  Same. — The  steamship  or  transportation  companies  by  which 

such  aliens  came  to  this  country  are  required  to  receive  the 
attendants  so  selected,  at  the  same  time  that  they  receivo 
the  aliens  to  be  dejwrted,  and  convey  them,  with  the  alleuK, 
to  the  foreign  place  of  destination,    /ft, 

32.  Same — Transportation  and  Expenses  of  Attendants. — The  steam- 

ship companies  are  required  to  furnish  such  attendants 
transportation  to  and  from  the  alien's  destination  and  to 
defray  all  expenses  incident  to  such  employment.    /6. 

33.  Same. — The  "expense  incident  to  such  service''  is  all  the  ex- 

I)en8e  directly  and  incidentally  cauR€»d  by  the  fact  that  such 
service  has  been  required.  This  includes  the  return  trip  of 
the  attendant  and  also  his  compensation.  The  expression 
"  all  the  expenses  Incident  to  the  employment  and  detail  of 
attendants,"  comes  under  the  same  head.    /&. 

34.  Same — Glass  in  which  Attendant  may  Travel  on  Return  Trip. — 

If  the  attendant  In  going  has  traveled  In  a  class  In  which  he 
would  not  naturally  travel,  by  reason  of  the  necessity  for 
his  constant  attendance  uix)n  the  disordered  alien,  his  ticket 
may  be  changed  on  the  return  trip.  Ih, 
36.  Same — The  Class  can  not  be  Determined  Arbitrarily  by  the 
Department  of  Commerce  and  labor. — If  there  are,  as  sug- 
gested, a  variety  of  cases  proi>erly  admitting  of  the  sepji- 
rate  classification  of  the  two  persons,  the  Department  of 
Commerce  and  Labor  can  not  determine  arbitrarily  to  what 
class  the  attendant  Is  to  be  consigned.    Ih, 

36.  Same. — The  steamship  company,  on  the  other  hand,  can  not 

nullify  the  law  by  insisting  that  attendants  travel  in  the 
steerage  when  they  are  not  needed  there  and  are  persons 
who  could  jiot  be  reasonably  expected  to  accept  employment 
ui>on  such  conditions.    76. 

37.  Same — Interests  of  the  Steamship   Company  to  Prevail  Over 

Here  Pleasure  or  Convenience  of  Attendant. — The  interests 
of  the  steamship  company  are,  so  far  as  may  be  consistent 
with  the  reasonably  successful  working  of  the'  scheme  of 
sending  these  attendants,  to  l>e  allowed  to  prevail  over  the 
mere  pleasure  or  ci>nvenlence  of  the  persons  sent.    76. 

38.  Same. — A  regulation  of  the  Department  which  provides  that 

"attendants  will  aecomiMiny  aliens  to  official  destination 
and  will,  when  pnK*e<Hling  abroad,  be  required  to  travel 
under  the  stime  conditions  as  the  alien,"  is  appropriate,  if 
in  nearly  all  cases  the  usefulness  of  the  attendants  would 
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be  seriously  impaired  unless  they  went  in  the  same  class 
as  the  alien :  but  the  second  part  of  the  regulation,  provid- 
ing that  all  attendants  '*  when  returning  shall  travel  second 
class,"  is  not  binding  upon  the  vessel  owners,  /ft. 
89.  Eemisslon  of  Fines  for  Failure  to  Detain  and  Eetum  Aliens. — 
The  Secretary  of  Commerce  and  labor  has  no  power  to  remit 
a  fine  imi)osed  by  a  United  States  court  upon  a  steamship 
comimny  for  its  failure  to  detain  and  return  to  the  country 
whence  they  came  aliens  whose  deportation  has  been 
ordered  under  section  10  c»f  the  immigration  act  of  March 
3,  1891  (26  Stat.,  1084).  624. 
Opinion  of  Attorney-(ieneral  Olney  (20  Op.,  705)  and  of  At- 
torney-General Griggs  (23  Op.,  271)  concurred  in.    i6. 

IMMIGRATION  COMMISSION.     See  Department  of  Ck)MMEBC£ 

AND  I^ABOR. 

INDIANS. 

1.  Cherokee  Enrollment — Mrs.  Alice  L.  Owen  and  Children. — The 

action  of  the  attorney  for  the  ('Cherokee  Nation  in  protesting 
to  the  Secretary  of  the  Interior  on  behalf  of  the  Cherokee 
Nation  against  the  enrollment  of  Alice  Ij.  Owen  and  her 
children  as  citizens  by  blood  of  the  Cherokee  tribe  was  not 
a  compliance  with  the  conditions  named  in  the  act  of  June 
21,  1906  (34  Stat,  340),  which  authorized  such  enrollment 
provided  it  should  not  be  objected  to  by  said  tribe,  and 
should  be  approved  by  the  Secretary  of  the  Interior.    123. 

2.  Same. — The  authority  of  the  attorney  to  act  for  the  Nation  did 

not  extend  to  matters  wherein  iwsitive  action  by  the  Nation 
itself  was  essential,  as  is  re(juir<xl  by  the  express  terms  of 
the  act.    lb, 

3.  Same — Objection  to  Enrollment. — The  tribal  council  not  having 

been  reelected,  and  there  being  now  prol>ably  no  officer  or 
body  in  a  position  to  make  the  objection  required  by  the 
act,  the  first  condition  mentioned  therein  apijears  to  have 
been  fulfilleil.     /&. 

4.  Same. — The  Secretary  of  the  Interior  is  required  to  determine 

for  himself  whether  as  matter  of  equity  and  public  policy 
the  enrollment  should  be  made.     Ih, 

5.  Same. — t^uggentcd,  that  the  children  of  Mrs.  Owen  were  neyer 

bona  fide  citizens  of  the  Cherokee  Nation,  and  their  en- 
rollment would  be  clearly  without  justification  were  it  not 
for  the  special  act  of  Congress  in  question.    /6. 

6.  Same. — Suggested,  that  the  marriage  of  Alice  L.  Owen  to  a 

white  man,  her  departure  from  the  Cherokee  Territory  and 
permanent  residence  in  h  distant  State,  operated  as  a 
relinquishment  of  her  rights  as  a  citizen  under  the  terms  of 
the  Cherokee  constitution,   but   she  might  still  have  been 
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readmitted  to  citizenship  by  the  governing  body  of  tho 
Cherolcee  Nation.  Her  enrollment,  therefore,  is  not  open  to 
the  objection  existing  in  the  cases  of  her  children.    Ih, 

7.  Cherokee  £nrollment. — John  W.  Gleeson,  a  white  man,  inter > 

married  into  the  Cherokee  Nation  in  1873,  and  his  nami' 
appears  on  the  Cherokee  authenticated  tribal  roll  of  1880. 
He  applied  to  the  Commission  to  the  Five  Civilized  Tribes 
in  1901  for  enrollment,  which  application  was  finally  denied 
February  9,  1907,  upon  the  authority  of  the  case  of  RvjI 
Bird  V.  Vnited  States  (203  U.  S.,  76),  he  having  abandone<l 
his  wife  in  1878.  Section  (>67  of  the  Cherokee  constitution 
also  provides  that  every  intermarried  person  who  abandons 
his  wife  shall  thereby  forfeit  every  right  and  privilege  of 
citizenship  in  that  Nation :  Heldt  that  the  applicant  was 
entitled  to  enrollment  under  section  21  of  the  act  of  June 
26,  1898  (30  Stat.,  495,  502),  which  speciflcaUy  directs  the 
Commission  "  to  enroll  all  persons  now  living  whose  names 
are  found  on  said  roll."    171. 

8.  Same — Remoyal  from  Eolls  for  Fraud. — ^The  authority  given 

the  Commission  in  the  act  of  June  26,  1898,  to  eliminate 
from  the  tribal  rolls  those  placed  thereon  by  fraud  or  with- 
out authority  of  law  is  expressly  limited  to  "any  other 
rolls,"  meaning  any  other  than  the  roll  of  1880,  which  was 
confirmed.  /6. 
The  case  of  Red  Bird  (203  U.  S.,  76)  distinguished.    lb. 

9.  Choctaw    Citizenship    Cases — Citizenship    Conrt — Finality    of 

Judgment. — Myrtle  Randolph  and  W.  J.  Thompson  were 
children  of  a  white  father  by  his  third  wife,  a  white 
woman,  his  first  and  second  wives  having  been  Choctaws. 
Both  parents  and  these  children  lived  in  the  Choctaw  Na- 
tion and  were  recognized  and  regarded  as  Choctaw  citizens. 
The  children  were  enrolled  by  the  Choctaw  Committee  on 
Citizenship  in  1892.  Their  application  to  the  Commission 
to  the  Five  Civilized  Tribes  for  enrollment  under  the  act 
of  June  10,  1896  (29  Stat.,  321,  339),  was  denied,  which 
decision  was  reversed  by  the  United  States  court  in  the 
Indian  Territory,  and  its  judgment  affirmed  by  the  Su- 
preme Court.  (174  U.  S.,  445,  469.)  Subsequently,  on  ap- 
peal by  the  nation  under  the  act  of  July  1,  1902  (32  Stat., 
641,  64(M549),  their  application  was  denied  by  the  Choc- 
taw and  Chickasaw  Citizenship  Court.  Held,  that  the  citi- 
zenship court  had  jurisdiction  and  that  its  judgment  is 
final.  127. 
10.  Same. — The  application  for  enrollment  under  the  act  of  June 
10,  18J)6  (29  Stat.,  339),  notwithstanding  the  fact  that 
applicants  were  already  on  the  rolls,  was  a  waiver  of  the 
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conclusiveness  of  the  rolls  In  their  cases,  the  act  providing 
that  the  Commission  shall  hear  and  determine  the  appli- 
cation of  all  iiersons  who  may  apply  to  them  for  clti2sen- 
shlp  in  any  of  said  nations.    Ih. 

11.  Same — Revisory  Jurisdiction    of   the   Citizenship   Conrt. — Tho 

act  of  July  1,  1902  (32  Stat.,  041),  contemplated  that  the 
Citizenship  Court  should  have  a  revisory  Jurisdiction  of 
all  judgments  of  the  United  States  courts  in  the  Indian 
Territory  admitting  persons  to  citizenship  on  appeal  from 
the  Judgments  of  the  Commission,  whether  the  applicants 
were  on  the  tribal  rolls  or  not.    /6. 

12.  Same — ^Reyiew   of  Judgments   of   Citizenship   Court. — No   au- 

thority has  been  conferred  upon  the  Secretary  of  the  In- 
terior by  the  acts  of  July  1.  11)02,  imragraph  30  (32  Stat., 
640),  and  April  2(>,  1906  (34  Stat.,  137),  to  review  the 
Judgments  of  the  Citizenship  Court.     /6. 

13.  Cyrus  H.  Kingsbury  and  Luoy  £.  Littlepage,  children  of  white 

parents  who  had  become  affiliated  with  the  Choctaw  Nation 
by  an  act  of  tiie  Choctaw  council,  and  thereby  granted  all 
rights,  privileges,  and  immunities  of  Choctaw  citizens,  were 
bom  in  the  Choctaw  Nation,  have  always  resided  there  as 
its  recognized  citizens,  and  their  names  appear  ujion  various 
tribal  rolls.  They  applied  to  the  Commission  to  the  Fivi' 
Civilized  Tribes  under  the  act  of  Juno  10,  1S96  (29  Stat.. 
321,  339),  and  were  enrolled,  and  no  apical  was  taken  by 
the  nation.  Held,  that  they  are  clearly  entitled  to  enroll- 
ment.    /6, 

14.  Same — Elimination  of  Names  Enrolled   by  Fraud. — The  only 

names  which  the  act  of  June  2S,  1898,  section  21  (30  Stat., 
495,  502-503),  declares  shall  bt»  eliminated  from  the  tribal 
rolls  are  those  place<l  thereon  by  fraud  or  without  author- 
ity of  law.    7  b. 

15.  Same — Children  by  a  Subsequent  Marriage  to  Other  than   a 

Citizen  by  Blood. — Since  1S75  the  Choctaw  Nation  never  In- 
tended that  a  white  person  intermarrying  into  the  tribe 
should  have  power  to  confer  citizenship  uiwn  his  children 
by  a  subsecpuMit  marriage  to  other  than  a  citizen  by  blood, 
but  this  does  not  apply  where  both  imrents  have  been 
MdopttHl  into  the  tribe.     /&. 

16.  loula  West  was  admitted  to  citizenship  in  the  Choctaw  Na- 

tion by  the  C<mnnission  to  the  Five  Civilized  Tribes.  The 
nation  appealed  to  the  I'nlted  States  courts  In  the  Indian 
Territory  and  the  Judjjniont  was  affirmed.  I^ter,  under 
the  act  of  July  1,  1902  (32  Stat..  641,  (>47).  the  case  was 
removed  to  the  Citlzenshii)  Court,  which  denied  her  appli- 
cation. lleJiU  that  the  Citizenship  (\)urt  had  Jurisdiction 
of  such  cases,  and  Its  Judgments  therein  are  final.    /6. 
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17.  William  C.  Thompson  applied  to  the  Commission  to  the  Five 

Civilized  Tribes  for  the  enrollment  of  himeslf,  wife,  and 
children.  The  application  was  denied  by  the  Commission, 
and  no  appeal  was  talcen  therefrom.  Claimant  relies  upon 
the  fact  that  their  names  api^ar  upon  the  tribal  roll  pre- 
pared pursuant  to  the  Choctaw  acts  of  September  18  and 
October  30,  1896.  Held,  that  the  action  of  the  Commission, 
not  having  been  appealed  from,  was  final,  and  that  the 
Chdctaw  Nation,  even  If  It  attempted  to  do  so,  had  no  right 
thereafter  to  admit  them,  such  enrollment  being  without 
authority  of  law.    /b, 

18.  Same. — ^The  provision  in  the  act  of  June  10,  1896   (29  Stat., 

339),  that  "any  person  who  shall  claim  to  be  entitled  to  be 
added  to  said  rolls  as  a  citizen  of  either  of  said  tribes,  and 
whose  right  thereto  has  either  been  denied  or  not  acted 
upon  "  might  apply  to  the  legally  constituted  court  or  com- 
mittee of  such  tribes,  with  right  of  appeal  to  the  United 
States  court,  had  reference  to  a  previous  denial  or  failure  of 
the  tribal  authorities  to  act,  and  not  to  action  or  nonaction 
of  the  Commission.    Ih, 

19.  Biohard  B.  Coleman  and  children  were  admitted  to  citizenship 

in  the  Choctaw  Nation  by  an  act  of  the  general  council  of 
the  nation,  which  the  record  of  the  case  shows  was  pro- 
cured by  fraud,  and  the  Commissioner  held  that  they  had 
no  right  to  disregard  this  act  of  the  council.  Held,  that 
their  names  should  be  stricken  from  the  rolls.    Ih. 

50.  Ethel  Pierson's  case.    The  children  of  Choctaw  freedmen  who 

were  minors  living  March  4,  1906,  are  entitled  to  enroll- 
ment,   id. 

51.  Eastern  Cherokee  Fund — ^Beposit  of,  in  Banking  Institutions. — 

The  Secretary  of  the  Treasury  Is  not  authorized  by  virtue 
of  the  order  of  the  Court  of  Claims  In  cause  No.  23214,  The 
Eastern  Cherokeea  v.  The  United  States,  to  deposit  in  Gov- 
ernment depositories  or  other  banking  institutions  the  sum 
of  $4,000,000  appropriated  by  the  act  of  June  30,  1906  (34 
Stat.,  664),  In  favor  of  said  Eastern  Cherokees,  in  order 
that  Interest  may  be  obtained  thereon.     330. 

22.  Same — Order  of  the  Court  of  Claims. — The  order  referred  to 

was  not  an  order  for  transfer  within  the  meaning  of  sectlort 
3639,  Revised  Statutes,  but  merely  a  request  or  authoriza- 
tion, and  does  not  abrogate  the  prohibitions  and  penalties 
imposed  by  law  upon  such  transfer,    lb, 

23.  Congress   has  plenary   authority   to   control   the   affairs   and 

administer  the  property  of  the  Five  Civilized  Tribes  in  the 
Indian  Territory  and  other  Indian  tribes.    340. 
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24.  Seminole  Indians — Agreements  with,  are  not  Really  Treaties. — 
The  agreements  between  the  Tnited  States  and  the  Semhiole 
Nation  ratified  by  the  acts  of  July  1,  1898  (30  Stat,  568), 
and  of  April  26,  1906  (34  Stat.,  137),  are  not  really  treaties,, 
and  are  of  legal  force  and  effect  only  because  ratified  by 
Congress.    Ih, 

26.  Same — Congress  may  Alter  or  Repeal  suoh  an  Agreement — 
Ck)ngress  having  iwwer  to  abrogate  a  formal  treaty  with  a 
sovereign  nation,  may  alter  or  rei)eal  an  agreement  with  an 
Indian  tribe.    Ih. 

26.  Same — Bellvery   of   Seminole   Land  Patents — Control   of  Sem-^ 

inole  Schools  and  School  Fnnds. — Congress  has  power  to  en- 
act legislation  authorizing  the  delivery  of  Seminole  land 
patents  prior  to  the  expiration  of  the  Seminole  government, 
and  also  by  legislation  to  modify  the  terms  of  the  Seminole 
agreement  of  July  1,  1898,  with  reference  to  the  school  fimd 
of  that  nation  and  authorize  the  Department  of  the  In- 
terior to  assume  control  of  the  schools  and  the  school  fund. 
/6. 

27.  Same — Congress  may  Impose  Restrictions  upon  the  Alienation 

of  Seminole  Lands. — ^The  lands  of  the  Seminole  Nation  hav- 
ing been  granted  to  it  merely  In  Its  corporate  capacity  as  a 
nation,  the  United  States  Government  may,  as  a  condition 
of  their  allotment  in  severalty  and  the  extinguishment  of  its 
own  ultimate  Interest  therein,  lmiK>se  the  restrictions  ui)on 
their  alienation  provided  by  section  19  of  the  act  of  April 
26,  1906  (34  Stat.,  137,  144).    7  ft. 

28.  Same — Control  of  Tribal  Schools,  Lands,  and  Funds  by  Secre- 

tary of  the  Interior. — The  provisions  of  section  10  of  the 
act  of  1906  (34  Stat.,  140)  in  regard  to  the  control  of  thp 
tribal  schools  and  the  lands  and  property  pertaining  thereto 
by  the  Secretary  of  the  Interior,  and  the  use  of  the  tribal 
funds  for  the  purpose  of  defraying  the  necessary  expenses  of 
such  schools,  is  purely  a  governmental  and  administrative 
matter  involving  no  taking  of  the  property  of  the  nation. 
Ih.     (341.) 

29.  Same — Secretary  of  the  Interior  has  Ezolusive  Control — ^The 

purpose  of  Congress  in  sections  10  and  11  of  the  act  of  April 
26,  1906  (34  Stat.,  140),  was  to  give  the  Secretary  of  the 
Interior  exclusive  control,  within  limitations  stated,  of  the 
revenues  of  the  Five  Civilized  Tribes,  Including  the  Semi- 
nole Nation,  lb, 
80.  Same — Secretary  of  the  Treasury  may  Require  Seminole  War- 
rants to  be  Approyed  by  the  United  States  Inspector  and 
Paid  by  the  TTnited  States  Indian  Agent — The  Secretary  of 
the  Treasury  may  safeguard  all  disbursements  on  behalf  of 
the  Seminole  Nation  now  authorized  and  require  that  all 
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Seminole  warrants  Issued  after  January  1,  1907,  shall  bo 
approved  by  the  United  States  Inspector  for  the  Indian 
Territory  and  paid  by  the  United  States  Indian  agent, 
Union  Agency,  instead  of  being  paid  by  the  treasurer  of  the 
nation.    /6. 

31.  Creek  Allotments — Period  of  Alienation. — Th6  period  of  five 

y€»ars  within  which  lands  allotted  to  Creek  citizens  may  not 
be  alienated,  except  with  the  ai)i)roval  of  the  Secretary  of 
the  Interior,  began  to  run  from  August  8,  1902,  the  date 
of  the  President's  proclamation  announcing  the  ratification 
by  the  Creek  Nation  of  the  agreement  contained  in  the  act 
of  June  30.  1902  (32  Stat,  500).    317. 

32.  Cherokee    Indian    Lands — Periods    of    Alienation. — ^All    lands 

allotted  to  citizens  of  the  Clierokee  Nation,  except  home- 
steads, will  be  alienable  under  the  act  of  July  1,  1002  (32 
Stat.,  71C),  In  five  years  after  issuance  of  patent.    351. 

33.  Same — Restrictions  as  to  Fall  Bloods. — ^The  provision  of  the 

act  of  April  21,  1904  (33  Stat.,  189,  204),  authorizing  the 
removal  of  restrictions  ui)on  the  alienation  of  lands  of  all 
.  allottees  of  the  Five  Civilized  Tribes,  within  limitations 
stated,  and  the  original  five-year  restriction  as  to  surplus 
lands  and  the  twenty-one  year  restriction  In  the  act  of 
July  1,  1902  (32  Stat.,  716),  were  superseded  as  to  full 
bloods  by  section  19  of  the  act  of  April  26,  1906  (34  Stat., 
137,  144),  which  forbids  full  bloods  to  alienate,  sell,  dis- 
pose of,  or  encumber  In  any  manner  any  of  the  lands  allot- 
ted to  them  for  the  i)erlod  of  twenty-five  years  after  tlH» 
passage  and  approval  of  that  act,  unless  the  restrictions  be 
removed  by  Congress  i)rlor  to  the  period  Indicated.    /&. 

34.  Wyandotte   Cemetery,   Kansas    City,    Kans.,    Right    of   United 

States  to  Dispose  of. — The  fee-simple  title  to  the  lands  for- 
merly used  as  a  burying  ground  by  the  Wyandotte  Indians, 
now  located  In  Kansas  City,  Kans.,  and  withheld  from  sjile 
and  permanently  reserved  and  appropriated  by  the  treaty 
of  January  31,  1S55,  as  a  public  burying  ground,  has  al- 
ways been  in  the  United  States,  subject  to  the  right  of  tht^ 
Indians  to  use  It  as  a  burying  ground;  and  the  Indians 
having  abandoned  that  right,  the  United  States  has  author- 
ity, under  the  treaties  of  January  31,  1855  (10  Stat.,  1159). 
and  February  23,  1867  (15  Stat,  513),  to  dispose  of  such 
lands  for  the  benefit  of  the  Indians  and  to  convey  a  good 
title  thereto.    491. 

35.  Same. — The  treaty  of  1855  did  not  dedicate  the  land  in  ques- 

tion to  "the  general  public,"  the  evident  Intention  of  the 
Indians  being  to  continue  the  use  of  such  grounds  solely  for 
the  burial  of  their  own  dead.    /6. 
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1.  Deputy  Collectors  of  Internal  Reyenue — Classified  Senrice — ^iLp- 

pointment. — Deputy  collectors  of  Internal  revenue  would 
seem  to  be  officers  of  the  United  States,  at  least  in  the 
sense  that  they  are  subject  to  classification  under  the  civil- 
service  law;  but  If  not  officers,  they  are  employees  of  the 
United  States ;  and,  considered  as  either,  the  President  has 
the  right  to  include  them  in  the  competitive  classified  serv- 
ice.   363. 

2.  Same — Not  Employees  of  the  Collector. — Deputy  collectors  of 

internal  revenue  can  not  be  considered  employees  of  the 
collector.  /6. 
S.  Same — Dismissal — Appointment  of  New  Deputies. — A  newly 
appointed  collector  of  Internal  reyenue  has  a  le^al  right, 
upon  taking  office,  to  drop  from  the  service  any  deputy  col- 
lector in  commission  and  to  appoint  deputies  of  his  own 
selection,  in  accordance  wltli  the  rules  of  the  Civil  Service 
Commission.    /&. 

4.  Same. — ^An  employee's  fitness,  capacity,  and  attention  to  his 

duties  are  questions  of  discretion  and  Judgment,  to  be  de- 
termined by  his  superior  officers,  and  such  questions  ar« 
beyond  the  Jurisdiction  of  any  court    76. 

5.  Same — Offices  of  Deputy  Collectors  Vacated  by  Appointment  of 

a  New  Collector. — ^A  vacancy  occurring  in  the  office  of  col- 
lector of  internal  revenue  and  the  appointment  of  a  suc- 
cessor would  seem  to  have  the  effect,  under  section  3149, 
Revised  Statutes,  of  vacating  the  offices  of  the  deputy  col- 
lectors.   76. 

6.  Same — Duty  to  Recommlsslon  Old  Deputies  or  Appoint  Others 

from  Eligible  Register  of  the  Clyll  Senrice  Commission. — It 
is  the  duty  of  the  newly  appointed  collector  to  fill  the  offices 
thus  vacated,  either  by  recomnilssionlug  the  deputies  in 
service  by  an  instrument  In  writing  given  under  his  hand, 
or  by  selections  either  from  the  eligible  register  or  by  trans- 
fer from  other  positions  in  the  classified  service,  the  pre- 
cise method  to  be  adopted  being  within  the  administrative 
discretion  of  the  collector.    76. 

7.  Same — Deputies  should  be  Appointed  by  Collector  by  an  In- 

strument In  Writing,— Section  3149,  Revised  Statutes, 
seems  to  require  that  a  deputy  collector  of  internal  revenue 
should  be  apiwinted  by  the  collector  in  commission,  by  an 
instrument  in  writing  under  his  hand.    76. 

8.  Same — Requirement  of  Bond  from  Deputy. — There  is  nothing 

in  the  civil-service  law  which  in  any  way  interferes  with 
the  right  of  the  collector,  under  section  12  of  the  act  of  Feb- 
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ruary  8,  1875  (18  Stat.»  307),  to  require  bonds  of  his  depu- 
ties payable  to  himself,  for  his  protection  against  their 
neglect,  default,  or  wrongdoing.  Ih, 
9.  Inheritance  Legacy  Taxes — Refund — Fallnre  to  Present  Olalm 
Within  Two  Years. — Claims  arising  under  the  act  of  June 
27,  1902  (32  Stat.,  406),  are  not  barred  because  of  the 
failure  of  claimants  to  present  them  for  allowance  within 
two  years  from  the  date  of  payment    194. 

10.  Same — Claims   not  Goyerned   by  Section   3228,   Reyised   Stat- 

utes.— The  provisions  of  the  act  of  1902  are  special  and 
apply  to  a  imrticular  class  of  obligations  against  the  Gov- 
ernment, and,  being  special,  these  claims  are  not  governed 
by  the  provisions  of  a  prior  general  statute,  section  3228, 
Revised  Statutes    Ih, 

11.  Same. — Suits  for  the  recovery  of  money  due  under  the  act  of 

1902  are  not  actions  for  the  recovery  of  taxes,  but  for 
money  held  by  the  Government  in  trust  for  the  benefit  of 
the  parties  to  whom  it  rightfully  belongs.    lb, 

12.  Same — Statute  of  Limitations. — The  obligation  is  therefore  ono 

payable  on  demand,  and  the  statute  of  limitations  does  not 
begin  to  run  until  there  has  been  a  refusal  to  i>ay  or  the 
equivalent.     {United  States  v.  Wardwell,  172  U.  S.,  48.)    lb. 

13.  Same. — The  decision  in  the  case  of  Thacher  y.  United  States 

(149  Fed.  Rep.,  902),  as  to  the  matter  of  protest  in  thi^ 
refunding  of  inheritance  legacy  taxes,  is  to  be  accepted  as 
the  rule  of  action  in  all  claims  arising  under  the  various 
sections  of  the  act  of  June  27,  1902  (32  Stat.,  406).    lb. 

14.  Same — The  Rule  of  Administrative  Action. — The  decision  in 

that  case,  together  with  the  views  expressed  in  this  opinion, 
should  be  regarded  by  the  Treasury  Department  as  tlio 
rule  of  administrative  action  in  claims  arising  under  section 
3220,  Revised  Statutes.  Opinion  of  May  7,  1906  (25  Op.. 
605),  in  so  far  as  it  conflicts  with  these  views,  is  reverseil. 
lb. 

15.  Same — Claim  of  Hargaret  P.  Daly.— There  is  no  legal  objection 

to  the  dismissal,  without  prejudice,  of  the  claim  of  Mar- 
garet P.  Daly  and  other  similar  cases  in  the  Court  of 
Claims,  for  the  puriK)se  of  settlement  in  accordance  witli 
this  opinion;  but  only  those  portions  of  the* claims  which 
come  clearly  within  the  decision  of  the  Supreme  Court  in 
the  case  of  Vanderbilt  v.  Eidman  (196  U.  S.,  480)  should  b^ 
paid.     lb.     195. 

16.  Same. — Such  portions  of  the  claims  as  are  affected  by  the  deci- 

sion in  the  case  of  Disston  y.  McClain  (147  Fed.,  114)  should 
be  allowed  to  remain  In  staiu  quo  until  that  case,  now  on 
api^eal  to  the  Supreme  Court,  has  been  finally  /lecided.    Ih. 
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17.  Refund  of  Stamp  Taxes  Paid  Without  Protest. — The  Commis- 

sioner of  Internal  Reyenue  has  no  power,  under  section 
3220,  Revised  Statutes,  to  refund  taxes  voluntarily  paid 
without  protest,  under  a  mutual  nilstalce  of  law.    472. 

18.  Same — ^Protest. — The  rule  is  firmly  established  and  unquali- 

fied that  protest  is  indispensable  to  the  right  to  recover 
taxes  claimed  to  have  been  illegally  exacted,    lb. 
Opinion  of  May  7,  190(5  (25  Op.,  605),  followed,    /b. 

19.  Dnty  of  Internal-Revenue  Officers  as  to  Testifying  in  Cases  of 

Fraud  upon  the  Revenues. — The  Commissioner  of  Internal 
Revenue  has  no  authority  to  define  and  limit  the  official 
duties  of  deputy  collectors  and  internal-revenue  agents  by 
providing  that,  while  it  shall  be  a  part  of  their  oflScial 
duties  to  apiiear  before  United  States  commissioners  and 
Federal  grand  juries  in  cases  involving  frauds  against  the 
revenue  laws,  up  to  the  time  when  the  parties  charged  are 
bound  over  to  or  held  by  a  grand  Jury,  after  a  prima  facie 
case  has  been  made  out  and  the  accused  has  been  so  bound 
over  or  held,  such  attendance  shall  not  be  a  part  of  their 
ofiicial  duties,  and  they  should  respond,  in  such  cases,  as  a 
rule,  only  to  a  regular  subpo&na  and  attend  "  simply  as  a 
witness.'*     518. 

20.  Same. — The  Secretary  of  the  Treasury  would  not  be  author- 

ized to  approve  of  such  a  definition  and  limitation  of  the* 
duties  of  deputy  collectors  and  internal-revenue  agents,  for 
the  reason  that  section  31  n.*],  Itevised  Statutes,  makes  it  the 
duty  of  all  such  officers  to  aid  in  the  prevention,  detection, 
and  punishment  of  any  frauds  in  relation  to  the  collection 
of  internal-revenue  taxes,  and  these  duties  are  not  fin- 
ished when  n  *'  prima  facie  case  has  been  made "  against 
the  oflFender.    lb, 

21.  Same. — There  is  no  sound  distinction  between  such  officers  tes- 

tifying to  facts  within  their  knowledge  before  a  United 
States  connnlssioner  or  a  Fcnleral  grand  Jury,  for  the  pur- 
pose of  having  the  accused  bound  over  to  court  or  indicted, 
and  their  afterwards  testifying  upon  the  trial  in  the  court, 
/b. 

22.  Same. — Section  321,  Revised  Statutes,  while  relating  generally 

to  **  matters  pertaining  to  the  assessment  and  collection  of 
internal  revenue,''  does  not  authorize  a  limitation  of  the 
duties  of  internal-revenue  officers  and  agents  in  special  mat- 
ters otherwise  provided  by  law.     lb, 
Sec  also  Pure  Food  Law,  20. 

INTERNATIONAL  LAW. 

1.  Allegiance  to  New  Sovereign. — It  Is  well  settled  that  in  cases 
of  ficquisitiou  of  inlmbiteil  territory,  the  acquiring  sover- 
eign hef'omes  entitled  to  tin*  nllogiance  of  the  inhabitants 
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unless  there  is  sonietlilngr  in  the  treaty  or  act  of  cession 
providing  otherwise.    376. 

2.  Laws  governlni^  a  territory  which  has  passed  from  one  sov- 

ereign power  to  another  continne  in  force  after  the  au- 
thority which  enacted  them  has  ceased  to  exist,  only  by  the 
consent  of  the  succeeding  authority  to  their  continuing 
validity,  implied  from  its  failure  to  modify  or  rei)eal  them. 
113. 

3.  Right  to  Change  Existing  laws. — As  soon  as  the  new  govern- 

ment considers  existing  laws  no  longer  appropriate  to  attain 
the  ends  of  government,  it  has  the  inherent  right  to  change 
or  annul  them,  unless  its  authority  in  this  respect  has  been 
curtailed.     /6. 
See  also  Seal  Fisheries,  6. 

TNTEBNATIONAL  WATER  BOUNDARY  COMMISSION.     See 
Mexican  Commission. 

INTERSTATE  COMMERCE.     See  Food  and  Food  Products  ;  Raii^ 
ROADS,  1,  2. 

INTERSTATE  COMMERCE  COMMISSION.     See  Executive  De- 
partments,  3. 

INVOICE.     See  Customs  Law,  1. 

IRRIGATION. 

Conservation  Charges.    See  Reservations,  6,  7. 
Reclamation    Service.    Hours   of   Labor.     See  Eight-Hour 
Law,  6-12. 

ISTHMIAN    CANAL    COMMISSION.      See    Executive    Depart- 
ments, 11. 

JAPANESE.     See  Seal  Fisheries,  7. 

JUDGMENT. 

Finality  of  Judgment  of  Choctaw  Citizenship  Court.    See 

Indians,  9. 
Judgment  Debtor,  Withholding  Salary,     See  Government 
Employee. 

JURISDICTION. 

Of  Navy  Department  over  Subio  Bay  Naval  Reservation. 

See  Reservations,  1,  2. 
Over  Conduit  Road,  Md.    See  Conduit  Road. 

LABELING  OR  BRANDING. 

Of  Packages  of  Whisky.    See  Pure-Food  Law,  1-13,  20-43. 
Of  Condemned  Medicinal  Supplies.     See  Food  and  Drugs 

Act,  17,  18. 
Of  Imported  Drugs.    See  Food  and  Drugs,  9. 
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LEAVES  OF  ABSENCE. 

Government  Employees  who  are  Hembers  of  the  Orand  Army 
of  the  Republic. — The  President  is  without  authority  to 
grant  an  extension  of  leave  of  absence  with  pay  to  members 
of  the  Grand  Army  of' the  Republic  employed  in  the  Gov- 
eniment  service  who  attend  the  annual  encampment  of 
that  order.    336. 

LEOACY  TAXES.     See  Internal  Revenue,  9-15. 

LEGATION  AT  CONSTANTINOPLE.     See  Public  Buildings,  4. 

LIBRABY  OF  CONGRESS. 

1.  Bequests  to. — **  The  library  of  CJongress  "  Is  not  a  proper  lega- 

tee to  be  named  in  a  bequest.    447. 

2.  Same — Form  of  Bequest. — The  question  ns  to  what  Is  the  best 

form  of  such  a  bequest  depends  upon  the  law  of  the  testa- 
tor's domicile,  and  it  is  therefore  impossible  to  formulate 
any  particular  style  of  bequest  that  will  be  everywhere 
valid  and  in  proi)er  form.    /6. 

3.  Same. — However,  a  bequest  ''  to  the  United  States  of  America, 

to  be  deposited  In  the  Library  of  Congress,"  which  latter 
part  may  be  varied  in  case  of  pecuniary  bequests  to  "to 
be  applied  to  the  increase  or  improvement  of  the  Library  of 
Congress,"  will,  it  is  believed,  be  a  satisfactory  form  to 
be  used  generally  in  the  States  of  the  Union  and  in  other 
English-speaking  countries.    /&. 

LIGHT-HOUSE. 

1.  Diamond    Shoal    light-House — Commencement     of    Construc- 

tion.— Under  the  facts  state<l,  there  has  been  no  such 
*'  commencement  of  construction,"  in  good  faith  or  other- 
wise, by  Albert  F.  Eells,  who  was  authorized  under  the  act 
of  March  3.  11)05  (33  Stat.,  12G6),  to  construct,  on  condi- 
tions specified,  a  light -ho  use  and  signal  station  upon  the 
outer  Diamond  Shoal  at  Cape  Hatteras,  North  Carolina, 
as  was  contenii)lated  by  that  act,  but  only  some  preimration 
therefor.    337. 

2.  Same. — The  term  "  construction,"  as  used  in  that  act,  means 

an  actual  putting  together  of  the  parts  of  the  light-house 
in  their  proper  place  and  order,  with  regard  to  each  other^ 
if  not  necessarily  upon  the  site  to  be  occupied.     /6. 

3.  Same. — By  the  expression  '*  commencement  in  good  faith,'*  the 

beginning  of  a  continuous  oi)eratIon  of  construction  was 
intended,  rather  than  the  making  of  a  first  move  followed 
by  an  Immediate  cessation  of  work  and  with  no  apparent 
readiness  to  proceed  further.     Ih, 

LOCK  TENDERS.     See  Eight-Hour  Law,  15. 


Index — Digest.  681 


MAILS. 

Exclusion  of  Seditious  Publications  from  the  Mails.    Sw 

Postal  Service,  !-♦>. 
Free  Kegistration  of  Official  Mail.     See  Postal  Servick. 

ie-18. 
Weighing  of  the  Mails.     See  Postal  Service,  7-12. 
MABINE  BABBACKS. 

At  Ancon,  Panama,  Appropriations.     See  Panama,  15,  16. 

MABKIN6  OB  BBAin)IN6. 

Packages  of  Distilled  Spirits.     See  Pure  Food  Law,  l-l.t. 
20-43. 
MATES.     See  Navy.  ir>-20. 

MAUI  (HAWAII)  COUNTY  BONDS.     See  Hawaii. 
MEAT  INSPECTION.     See  Food  and  Food  Products. 
MEDICAL  DIBECTOB  OP  THE  NAVY.     See  Navy,  34. 
MEMBEBS  OF  THE  SAME  FAMILY. 

Eligibility  to  Appointment.     See  Civil  Service,  13-17. 
MESSENGEB.     See  Eight-Hour  I^aw,  21. 
MEXICAN  BOUNDABY. 

1.  The  authority  of  the  International  Water  Boundary  Commls- 

«lon,  under  the  convention  of  1889  (26  Stat.,  1512)  with 
Mexico,  is  restricted  to  the  determination  of  questions  re- 
specting the  boundary  alone,  and  does  not  extend  to  the  ad- 
judication of  private  rights  and  liabilities.    250, 

2.  Same — Diversion  of  the  Rio  Grande — Decision  of  the  Commis- 

sion Binding,  but  Powerless  to  Carry  It  Into  Effect. — The 
Commission  having  found  that  the  American  Rio  Grande 
I^nd  and  Irrigation  Company,  by  the  construction  of  its 
works,  which  changed  the  channel  of  the  Rio  Grande  at  a 
point  forming  the  boundary  line  between  the  United  States 
and  Mexico,  violated  the  stipulations  of  that  treaty,  the 
judgment  is  binding  upon  both  countries,  and  tlie  Commis- 
sion Is  funetus  officio  as  regards  the  carrying  into  effect  of 
their  decision.     /6. 

3.  Same. — The  Federal  statutes '( sec.  563,  Rev.  Stat.,  and  act  of 

August  13,  1888,  sec.  1;  25  Stat.,  433)  provide  a  right  of 
action  and  a  forum  to  citizens  of  Hexloo  who  have  been 
injnretl  by  the  action  of  the  Irrigation  company.    lb. 

4.  Same.— It  Is  the  duty  of  the  United  States  to  vindicate  the 

Injury  done  to  Mexico  regarding  the  boundary  line,  and  to 
that  end  the  United  States  may  proceed  by  bill  In  equity 
to  obtain  mandatory  relief  in  some  appropriate  form  to 
compel  the  restoration  of  the  status  quo  ante.  lb. 
Opinion  of  Attorney-General  Harmon  (21  Op.,  274)  distin- 
guished, lb, 
MIIiITIA.    See  National  Guard. 
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2III1ITABY  RESERVATIONS,    ^ce  Philippine  Islands,  1. 
MUSTERING   REGULATIONS.     Scv   Army,    I,    2. 
NATIONAL  FOREST  RESERVES.     See  Reservations,  3,  4,  6-S. 
NATIONAL  GUARD. 

1.  Organized   Militia — Contest   for   Prizes   and   Trophies. — Tbose 

I)ortloii8  of  the  military  organizations  of  the  several  States, 
Territories,  and  the  District  of  Columbia  that  are  intendeil 
for  naval  service  are  portions  of  the  organized  militia,  and 
as  such  are  entitled  to  participate  in  the  contest  for  prizes 
and  trophies  provided  for  In  the  act  of  March  2,  1907  (34 
Stat.,  1175).    303. 

2.  Naval  Brigades  Organized  TTnder  State  Laws  Included. — ^The 

terms  "National  Guard"  or  "Organized  Militia,"  as  used 
in  the  act  of  March  2,  1907  (34  Stat.,  1175),  embrace  the 
whole  of  the  militia  organized  under  the  laws  of  the  States 
or  Territories,  whether  intended  for  land  or  naval  service, 
and  are  not  restricted  to  such  portions  thereof  as  are  in- 
tended for  land  service  only.    /&. 

NATIONAL  MUSEUM  BUILDING.     See  Ck>NTRACTS,  4. 

NATIONAL  SOLDIERS'  HOME.     See  Soldiers'  Home. 

NATURALIZATION. 

1.  Naturalization  Hearings  Preceding  General  Elections. — ^The 
proviso  to  section  6  of  the  naturalization  act  of  June  29. 
1906  (34  Stat.,  598).  forbidding  the  issuing  of  any  certificate 
of  naturalization  l>y  any  court  within  thirty  days  preceding 
the  holding  of  any  general  election  within  its  jurisdiction, 
does  not  forbid  hearings  on  petitions  for  naturalization 
within  such  time,  but  merely  forbids  the  issuing  of  sucli 
certificates  within  that  time.  611. 
%.  An  alien  is  not  naturalized  until  the  order  divesting  him  of 
his  former  nationality  and  making  him  a  citizen  of  the 
T United  States  has  been  signed  by  a  judge  of  a  court  having 
jurisdiction  of  such  cases.    Ih. 

3.  The  evident  purpose  of  Congress  in  requiring  that  final  action 

in  naturalization  cases  shall  be  had  only  on  stated  days  to 
be  fixed  by  a  rule  of  the  court  and  that  in  no  case  shall 
final  action  be  had  upon  a  petition  until  at  least  ninetj'^  days 
have  elapsed  after  filing  and  iK)sting  notice  of  such  petition, 
was  to  prevent  the  granting  of  certificates  of  naturalization 
unless  due  notice  is  given  to  the  United  States  and  an  op- 
portunity alTorded  to  opi)ose  the  application.     /&. 

4.  Adjournment  of  Hearing. — Where  the  rule  day  is  fixed  by  or- 

der of  the  court  and  the  United  States  attorney  has  an  op- 
portunity to  be  present  and  be  heard,  the  judge  may,  in  his 
discretion,  adjourn  the  hearing  to  such  time  as  may  suit  his 
convenience  and  the  convenience  of  the  parties  to  the  case. 
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NAVAL  BRIGADE,     ^ee  National  Guard. 
NAVAL  HOSPITAL  AT  YOKOHAMA. 

1.  Title  to  Land. — The  money  appropriated  by  the  act  of  June 

29,  1906  (34  Stat.,  508),  for  the  purchase  for  the  naval 
hospital  at  Yokohama,  Japan,  of  land  adjoining  its  grounds, 
may  properly  be  exiKjnded  for  the  purchase  of  a  lease  in 
perpetuity  to  said  land  subject  to  an  annual  rental  to  the 
Japanese  Government,  that  being  the  tenure  by  which  the 
land  is  now  held  and  the  only  title  that  can  be  obtained, 
and  the  Imperial  Government  having  indicated  that  it  has 
no  objection  to  the  transfer  for  the  purpose  named.    12. 

2.  Same. — The  purchase  of  the  leasehold  with  the  consent  of  the 

Japanese  Government  would,  for  all  practical  purposes,  be 
equivalent  to  a  purchase  of  the  land  itself.  /&. 
8.  Same. — The  word  "State,"  as  used  in  section  355,  Revised 
Statutes,  regarding  the  acquisition  of  land  for  the  erection 
thereon  of  any  armory,  arsenal,  etc.,  or  any  other  public 
building  of  any  kind  whatsoever,  signifies  a  State  of  the 
Union.     /6. 

NAVAL  VESSELS.     See  Navy,  36;  Eight-Hour  Law,  1,  2. 

NAVIGABLE  WATERS. 

1.  Destruction  by  United  States  of  Oyster  Beds  Leased  by  Indi- 

viduals from  a  State — Compensation. — The  interests  of  pri- 
vate individuals  or  companies  in  oyster  beds  held  under 
leases  from  the  State  of  New  Jersey  constitute  private 
proi)erty  which  can  not  be  taken  or  destroyed  by  the  Unitetl 
States  Government  for  public  purposes  without  making  just 
comi)ensation  therefor.    441. 

2.  Same — Such  Interest  Constitutes  Private  Property. — The  title 

of  the  State  to  such  lands  is  in  no  wise  inconsistent  with 
its  power  to  grant,  or  with  the  power  of  purchasers  or  other 
grantees  to  acquire,  in  such  lands,  a  private  property  which 
is  pecuniarily  valuable  and  should  not  be  taken  without 
comi)ensation.     /&. 

3.  Same — Compensation. — There    has   never    been    a    doubt   that 

where  really  private  proi>erty  is  actually  taken  for  public 
use  just  comiiensntion  must  be  made  therefor.    /&. 

4.  Same. — The  destruction  of  the  oyster  beds  in  question  will  be  a 

"  taking  "  within  the  meaning  of  the  Fifth  Amendment  to 
the  CoiKstitution.  Actual  manual  caption  is  not  necessary, 
nor  Is  it  essential  that  the  Government  make  use  of  the 
property  taken.     /&. 

NAVY. 

I.  In  General. 
1.  Discharge  —  Keenlistment  —  Continuous  Service.  —  An  enlisted 
man  in  the  Navy  who  was  appointed  as  mate  and  continued 
to  serve  as  such  after  the  expiration  of  his  term  of  enlist- 
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raent,  without  receiving  a  discliarge,  is  still  in  the  service 
and  entitled  to  his  discharge,  and  may  be  permitted  t(» 
reenlist  with  the  benefit  of  continuous  service  under  arti- 
cle 839  of  the  Navy  Regulations  of  1905.    319. 

2.  Enlistment  —  Desertion  —  Pardon  —  Reenlistment.  —  A   person 

who,  having  enlisted  in  the  Navy,  deserts  therefrom  and  is 
convicted  of  desertion  by  a  general  court-martial  and  there- 
after receives  from  the  President  a  full  and  unconditional 
pardon  for  such  offense  and  restoration  to  civil  rights,  may 
be  permitted  to  reenlist  In  the  Navy  notwithstanding  the 
provisions  of  section  1420,  Revised  Statutes.     617. 

II.  Officers — Appointment,  Advancement, 
Retirement,  etc 

3.  Recess  Appointment  of  a   Naval  Officer. — The   President  has 

power  during  the  recess  of  the  Senate,  and  pursuant  to  the 
act  of  March  4, 1907  (34  Stat.,  1407),  which  authorized  hlui, 
by  and  with  the  consent  of  the  Senate,  **  to  reinstate  Leon- 
ard Martin  Cox  in  the  Corps  of  Civil  Engineers  of  the 
Navy,"  to  appoint  Mr.  Cox  to  the  i)osltlon  Indicated,  pro- 
vided such  appointment  be  expressed  to  expire  at  the  end 
of  the  next  session  of  the  Senate.     234. 

4.  Same. — The   words   **  may   happen,"  in   Article   II,   section   2. 

clause  3,  of  the  Constitution,  menu  "  may  happen  to  exist.** 
Therefore  the  President  has  power  whenever  and  however 
a  vacancy  first  occurred,  whether  by  death,  resignation,  etc.. 
or  by  the  creation  of  a  new  office  by  act  of  Congress,  which 
Is  an  ''original  vacancy,"  to  fill  the  place  during  the  recess 
of  the  Senate  by  a  teiui)orary  apiwlntment  under  a  commis- 
sion which  shall  expire  at  the  end  of  the  next  session  of  tht» 
Senate.    /&. 

5.  Same. — The  salary  or  compensation  of  a  person  so  appointed 

can  not  be  ])aid,  '*  if  the  vacancy  existed  while  the  Senate 
was  in  session  and  was  by  law  required  to  he  filled  by  and 
with  the  advice  and  consent  of  the  Senate,  until  such  ap- 
IK)intee  has  l>een  confirmed  by  the  Senate."  (Sec.  1701, 
Kev.  Stat.)     Ih, 

6.  Advancement  on  Ketired  List.— The  act  of  June  IS,  1884  i^l 

Stat.,  45),  which  lu'ovides  for  the  nomination  and  appoint- 
ment of  Assistant  Engineer  John  W.  Savllle,  of  the  United 
States  Navy,  then  on  the  retired  list,  to  be  a  passed  assistant 
engineer  in  the  Navy  and  that  he  be  place<l  on  the  retired 
list  with  the  highest  rate  of  retired  ])ay  of  that  grade,  did 
not  eflFect  a  new  retirement  nullifying  the  original  retire- 
ment, but  merely  eflFected  an  advancement  on  the  retlre<i 
list,  the  effect  of  which  was  merely  to  advance  him  one. 
grade  on  that  list.     111. 
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7.  Same. — Mr.  Saville  is  therefore  debarred  from  advancement 

under  the  act  of  June  29,  1906  (34  Stat.,  553,  554),  which 
provides  that  the  act  shall  not  apply  to  any  oflScer  who 
received  an  advance  of  grade  at  or  since  the  date  of  his 
retirement.    /&. 

8.  Belative    Kank   of   Officers. — Section   14(K>,    Revised    Statutes, 

fixes  the  relative  rank  of  officers  of  the  Army  and  of  the 
Navy.     16. 

9.  Same. — ^The  expression  "  lineal  rank  being  considered,"  in  that 

section,  means  simply  that  it  is  not  necessary  to  specify  and 
fix  relative  staff  rank,  since  staff  officers  in  both  services 
I)ossess  assimilated  lineal  rank.    lb, 

10.  Same — Marine  Corps  and  Staff  Corps  of  the  Navy. — There  is  no 

statutory  provision  expressly  regulating  the  relative  rank 
and  precedence  of  officers  of  the  Marine  Corps  and  officers 
of  the  several  staff  corps  of  the  Navy,  but  there  are  pro- 
visions which,  with  the  long-established  and  settled  usage 
and  practice  of  the  Army  and  Navy,  regulate  it  with  the 
same  certainty  as  if  by  enactment  in  terms.    Ih, 

11.  Same. — ^Whatever  will  be  the  relative  rank  of  an  officer  of  the 

Army  to  either  line  or  staff  officers  of  the  Navy,  that  would 
also  be  the  relative  rank  as  to  them  as  officers  of  the  Marine 
Corps,    lb, 

12.  Same— A  Complete  Guide. — The  opinion  of  October  7,  1905  <25 

Op.,  517),  with  the  additional  holding  that  sections  1466 
and  10()3,  Revised  Statutes,  apply  also  to  officers  of  the 
staff  corps  of  the  Navy,  furnishes  a  complete  guide  to  the 
provisions  of  law  which  regulate  the  relative  rank  and 
precedence  of  officers  of  the  Marine  Corps  and  of  the  several 
staff  corps  of  the  Navy,     lb, 

13.  Same — Amendment  of  Navy  Kegulations. — The  Navy  Depart- 

ment would  not  have  the  authority  (with  the  approval  of 
the  President)  to  amend  the  Navy  Regulations  so  as  to  do 
away  with  tlie  practice  as  to  the  relative  rank  of  officers  of 
the  Marine  Corps  and  line  officers  of  the  Navy,  established 
in  accordance  with  the  opinion  of  the  Attorney-General  of 
October  7,  1905  (25  Op.,  517).    lb. 

14.  Same — President  can  not  Change  the  Relation  as  to  Kank  Be- 

tween Officers. — The  relation  as  to  rank  which  officers  of 
the  Marine  Corps  hold  to  other  officers  is  prescribed  by  sec- 
tion 1603,  Revised  Statutes,  and  could  not  be  changed  by 
any  act  of  the  President  or  of  the  Navy  Department,    lb, 

15.  Mates— Retired  List— Officers  of  the  Navy — Warrant  Officers.— 

Mates  whose  names  are  borne  on  thfe  retired  list  of  officers 
of  the  Navy  In  accordance  with  the  act  of  August  1,  1894 
(28  Stat.,  212),  are  officers  of  the  Navy,  but  they  are 
neither  commissioned  nor  warrant  officers,  although  with 
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respect  to  the  law  regulating  retirements  tliey  are  placed  by 
the  act  of  June  2S>,  1906  (34  Stat.,  554),  upon  the  same 
footing  as  warrant  officers.     433. 

16.  Same. — A  person  can,  under  the  provisions  of  sections  1409  and 

1410,  Revised  Statutes,  be  at  the  same  time  an  officer  of 
the  Navy  and  an  enlisted  man,  the  distinction  being  be- 
tween commissioned  officers  and  the  enlisted  force.    /6. 

17.  Same — Entitled  to  Advancement  TTnder  Act  of  June  29,  1906. 

upon  Betirement. — Although  commissioned  officers  of  the 
Navy  are  api)ointed  by  the  President  l)y  and  with  the  advice 
and  consent  of  the  Senate,  warrant  officers  by  the  President 
alone,  and  mates  by  the  heads  of  departments,  all  are  alike 
officers  of  the  United  States,  and  in  accordance  with  the  acts 
of  1894  and  1900  all  are  alilve  entitled  to  the  benefits  of  the 
advancement  provided  for  by  the  last-mentioned  act  when- 
ever otherwise  qualified,     lb. 

18.  Same. — The  mates  in  question  are  entitled,  in  the  discretion 

of  the  President,  niul  by  and  with  the  advice  and  consent  of 
the  Senate,  to  the  benefit  of  the  advancement  provided  in 
the  case  of  retired  officers,  under  the  circumstances  enumer- 
ated in  the  act  of  June  29,  1906  (34  Stat.,  554).    /&. 

19.  Same — Effect     of    Advancement — Grade — Kank     and     Retired 

Pay. — While  the  effect  of  such  advancement  may  not  l>e  to 
place  them  in  a  different  grade,  they  obtain  the  rank  and 
retired  pay  belonging  to  the  next  higher  grade  in  that 
service,  being  that  of  the  lowest  grade  of  warrant  officers. 
lb, 

20.  Same — Rank  and  Pay  of  Mate. — It  was  not  intended,  in  the 

'opinion  of  October  15,  1907  {ante,  p.  433),  to  define  any 
particular  rate  of  i)ay  which  mates  should  i-ecelve  on  retire- 
ment, or  to  siiy  more  than  that  they  were  entitled  under 
the  act  of  June  29,  1906  (34  Stat.,  554),  to  the  rank  and 
retired  pay  of  the  next  higher  grade.     599. 

21.  Same. — The  retired  pay  of  a  mate  in  the  Navy,  whether  re- 

tired under  section  11  of  the  Navy  i)ersonnel  act  of  March 
3,  1899  (30  Stat.,  1007),  c^r  under  the  act  of  June  29,  190(; 
(34  Stat.,  554),  is  the  retired  pay  of  a  warrant  officer 
with  the  same  length  of  previous  service,  which  is  three- 
fourths  of  the  sea  pay  of  such  officer.     lb, 

22.  Same — Amount  of  Pay. — Retirements  under  the  act  of  June 

29,  1906  (M  Stat.,  554),  and  under  section  11  of  the  Navy 
l)ersonnel  act  of  March  3,  1899  (30  Stat.,  1007),  are  in 
effect  the  same  ns  regards  the  amount  of  i>ay.  Under  the 
act  of  1899  an  officer  is  retired  with  "three-fourths  of  the 
sea  pay  "  of  the  next  higher  grade,  and  under  the  act  of 
1906  he  would  be  retired  with  the  "retired  i>ay"  of  the 
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next  higher  grade,  which,  under  the  act  of  March  3,  1873 
(17  Stat.,  547),  is  "  seventy-flve  per  centum"  of  the  sea 
I>ay  of  such  higher  grade  or  rank.    Ih, 

23.  Same. — The  sea  pay  of  a  warrant  officer  under  section  1556, 

Revised  Statutes,  is  a  variable  quantity,  ranging  by  vary- 
ing sums  from  $1,200  to  $1,800  i)er  annum,  according  to 
length  of  service,  any  one  of  which  may,  in  a  sense,  be  said 
to  be  the  sea  pay  of  a  warrant  oflicer.    !h. 

24.  Same. — The  purpose  of  section  11  of  the  act  of  1899,  when  ap- 

plied to  mates,  was  not  to  retire  them  with  three-fourths  of 
the  lowest  sea  pay  given  to  a  warrant  officer,  but  to  give 
them  three-fourths  of  the  varying  sea  pay  of  such  officers, 
upon  the  same  conditions,  which  conditions  include  length 
of  previous  service.    Ih. 

25.  Same. — A  retired  mate  in  the  Navy  may  be  credited  with  his 

prior  service  in  the  Navy  at  the  date  of  his  retirement  In 
determining  his  classification  for  pay.    /6. 

26.  Same — Mate  Jenney  Became  Entitled  to  Advancement  Septem- 

ber 26,  1899.— Mate  William  Jenney,  of  the  Navy,  retired^ 
became  entitled,  under  section  11  of  the  act  of  March  3, 
1899,  to  advancement  from  the  date  of  his  retirement  on 
September  2(>,  lSi)9,  and  not  from  the  date  of  the  Depart- 
ment's letter  to  him  of  November  2<),  1907.     Ih. 

27.  Erroneous  Betirement  of  Mate  Neilson  under  Section  17  of  the 

Act  of  1899. — Mates  in  the  Navy  are  officers  within  the 
meaning  of  section  11  of  the  navy  personnel  act  of  March  ,^ 
1899  (30  Stat.,  1007),  and  of  the  act  of  June  29,  1906  (34 
Stat.,  554)  ;  and  Mate  Neilson,  who  was  erroneously  re- 
tired in  March,  1899,  under  section  17  of  the  Navy  per- 
sonnel act,  upon  his  own  application  and  after  thirty  years* 
service,  was  entitled  to  retirement  under  section  11  of  that 
act.    015. 

28.  Same — Should  be  Corrected  to  Show  a  Betirement  under  Sec- 

tion 11  of  that  Act. — This  retirement  on  the  part  of  Neil- 
son, by  reason  of  the  holding  of  the  officers  of  the  Govern- 
ment that  he  could  not  be  retired  as  an  officer  under  section 
11  of  the  act  of  1S99,  did  not  forfeit  any  legal  right  whicli 
he  had  to  retirement  under  that  section.  Ills  retirement 
should  therefore  be  so  correctetl  as  to  show  a  retirement 
under  section  11,  with  the  rank  and  retired  pay  of  a  war- 
rant officer  with  twelve  years'  service,  and  from  his  origi- 
nal retirement.     Ih, 

29.  Same. — In  any  event,  Neilson  is  now  entitled  to  be  retired  un- 

der the  act  of  June  29,  1906,  with  the  rank  and  retired  pay 
of  a  warrant  officer  having  twelve  years'  service,  but  such  a 
retirement  would  be  from  the  date  of  retirement  and  would 
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deprive  lilni,  during  the  Interveuiug  years,  of  the  increased 
pay  to  which  he  became  entitled  at  the  time  of  his  retire- 
iiient  March  31,  1899.    lb, 

30.  Advancement — Ketirement — Bank. — Passed  assistant  engineers 

of  tlie  Navy  entitled  to  advancement  to  the  grade  of  chief 
engineers,  and  assistant  engineers  entitled  to  advancement 
to  the  grade  of  passed  assistant  engineers,  under  the  act  of 
June  29,  190G  (.'M  Stat.,  554),  slunild  he  retired  with  a  rank 
above  that  held  by  them,  respectively,  at  the  time  of  retire- 
ment, and  with  the  pay  of  that  ranlt.    487. 

31.  Bank  and  Grade  at  Retirement — Passed  Assistant  Engineers. — 

The  act  of  June  29,  1906  (34  Stat.,  5(H),  providing  for  the 
retirement  of  certain  officers  of  the  Navy,  authorizes  their 
retirement  with  the  ranlt  of  the  next  higher  grade,  which  is 
that  next  above  the  ranlt  held  by  them,  resiwctlvely,  at  the 
time  of  retirement.    496. 

32.  Additional  Passed   Assistant   and   Assistant   Paymasters — Ap- 

pointment— Distribution  in  Grades. — The  number  of  i)a8sed 
assistant  and  assistant  paymasters  In  the  Navy  to  be  ap- 
ix)lnted  in  each  of  the  two  grades  under  the  act  of  March  3, 
1903  (32  Stat.,  1197),  not  being  prescrllied  i)y  that  act,  is 
necessarily  left  to  Executive  discretion,  to  be  controlled  by 
the  general  terms  and  regulations  providing  for  the  advance- 
ment of  officers  In  the  naval  service.     511. 

33.  Same.— TNor  Is  It  retpilred  that  the  relatiye  proportion  of  offi- 

cers in  each  of  those  two  grades  shall  remain  always  the 
same,  a  change  in  the  proix)rtlon  being  within  the  discretion 
of  tlie  Executive,  unless  controlled  by  general  laws  or  regu- 
lations.   /&. 

34.  Betirement — Bank — Grade. — A  medical  director  in  the  Navy 

who  after  forty  years  of  service  was  retired  with  the 
relative  rank  of  commodore,  but  with  the  retired  jmy  of  a 
medical  director,  did  not  thereby  receive  an  advance  of 
grade  within  the  meaning  of  the  proviso  to  the  naval  appro- 
priation act  of  June  29,  1906  (:J4  Stat.,  554),  and  is  there- 
fore entitled  to  the  Increase  of  pay  provided  for  by  that  act. 
57. 

35.  Same — Belative   Bank  Sometimes  only  an  Honorary  Distinc- 

tion.— This  relative  rank  of  a  higher  grade  sometimes  con- 
ferred upon  officers  on  retirement  is  onlj'  an  honorary  dis- 
tinction, st-rving  merely  to  tix  their  i)laces.  In  precedence, 
with  fellow  officers.  Such  officers  do  not  bear  the  title  of 
the  higher  grade,  but  retain  the  title  actually  held  by  them 
on  retirement.    Ih. 
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III.  Vkssels. 

36.  Submarine  and  Subsurface  Boats — Construction  or  IPurehase. — 

Tlie  Secretary  of  the  Navy  is  authorized  to  expend  a  part 
of  the  moneys  appropriated  by  the  acts  of  June  29,  1906 
(34  Stat.,  583),  and  March  2,  1907  (34  Stat.,  1204),  for  the 
construttlou  or  purchase  of  one  or  more  submarine  boats 
of  the  Lake  type,  provided  he  shall  be  satisfied  that  the 
boat  or  boats  In  question  wlien  completed  will  be  at  least 
equal  in  value  for  puri)oses  of  naval  warfare  to  the  Octopus, 
or  whatever  other  boat  may  have  been  in  his  Judgment,  on 
March  2,.  1907,  the  best  boat  of  the  submarine  class  owned 
by  or  under  contract  for  the  Government.    321. 

37.  Same. — ^The  words  '^any  boat  .that  does  not  in  such  test  prove 

to  be"  equal  to  the  best  boat  now  owned  by  the  United 
States,  in  the  act  of  March  2,  1907  (34  Stat,  1204),  must 
be  understood  as  meaning  "  any  boat  that  is  not  shown  by 
the  result  of  such  tests  likely  to  be.'*     76. 

38.  Same. — The   word   "  equal,"   in   the  same  provision,   must  be 

understood  as  meaning  "at  least  equal"  or  "not  Inferior;" 
and  the  words  "In  value  for  naval  purposes,"  or  equiva- 
lent language,  must  be  read  into  the  passage  after  the 
word  "equal."    Ih. 

39.  Same. — The  comparison  involved  in  the  provision  Is  not  ono 

between  the  boats  comi)eting  in  the  tests,  nor  between  the 
types  of  boats  thereby  described,  but  between  a  boat  to  b(» 
constructed  and  the  best  boat  of  the  same  class  now  owned 
or  contracted  for  by  the  Government.     Ih\ 

40.  Same — Subsurface  Boats — Authority  of  the   Secretary  of  the 

Navy  to  Purchase. — Upon  the  hypothesis,  as  the  papers  sub- 
mitted tend  to  show,  that  the  United  States  did  not  own 
on  March  2,  1007,  and  had  not  contracted  for,  any  boat 
of  the  subsurface  tyjie.  Held,  that  the  provisions  of  the  act 
of  1907,  above  referred  to,  hnve  no  application  to  boats  of 
the  subsurface  tyix?,  and  the  Secretary  of  the  Navy  is  au- 
thorized, hi  his  discretion,  to  expend  a  portion  of  the 
approi)rlation  therein  made  for  the  purchase  of  subsurface 
boats  of  the  type  submitted  to  trial.     /&. 

Construction  of  Naval  Vksskls.     Hvc  Eight-Hour  Law,  1-4. 
Submarine  and  Subsurfack  Boats.     Sev  Navy,  3(>-40. 

Transportation  and  Importation  of  Coal  for.     8cc  Vessels, 
1-11:  Customs  I^aw,  5. 

Contract  Surof.on.     ^ce  Government  IIospftal  for  the  In- 
sane, 1. 
NAVY  DEPARTMENT. 

Jurisdiction  over  Subio  Bay  Naval  Reservation.     See  Res- 
ervations, 1,  2. 
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deprive  Iiiui,  during  the  iiiterveniug  years,  of  tbe  increased 
pay  to  which  lie  l>ecanie  entitled  at  the  time  of  his  retire- 
Dient  March  31,  1899.    lb, 

30.  Advancement — Ketlrement — Bank. — Passed  assistant  engineers 

of  the  Navy  entitled  to  advancement  to  the  grade  of  chief 
engineers,  and  assistant  engineers  entitled  to  advancement 
to  the  grade  of  passed  assistant  engineers,  under  the  act  of 
June  2y,  liK)(*  (34  Stat.,  554),  should  be  retired  with  a  rank 
above  that  held  by  them,  respectively,  at  the  time  of  retire- 
ment, and  with  the  pay  of  that  rank.    487. 

31.  Rank  and  Grade  at  Retirement — Passed  Assistant  Engineers. — 

The  act  of  June  29.  190G  (34  Stat.,  554),  providing  for  the 
retirement  of  certain  officers  of  the  Navy,  authorizes  their 
retirement  with  the  rank  of  the  next  higher  grade,  which  is 
that  next  above  the  rank  held  by  them,  re8[)ectively,  at  the 
time  of  retirement.    496. 

32.  Additional  Passed    Assistant   and   Assistant   Paymasters — Ap- 

pointment— Distribution  in  Grades. — The  number  of  passed 
assistant  and  assistant  paymasters  in  the  Navy  to  be  ap- 
ix)inted  in  each  of  the  two  grades  under  the  act  of  March  3, 
1903  (32  Stat.,  1197),  not  being  prescribed  by  that  act.  is 
necessarily  left  to  Executive  discretion,  to  be  controlled  by 
the  general  terms  and  regulations  providing  for  the  advance- 
ment of  officers  in  the  naval  service.     511. 

33.  Same.— ^Nor  is  it  required  that  the  relative  proportion  of  offi- 

cers in  each  of  those  two  grades  shall  remain  always  the 
same,  a  change  In  the  proportion  being  within  the  discretion 
of  the  Executive,  unless  controlled  by  general  laws  or  regu- 
lations.   7  b. 

34.  Retirement — Rank — Grade. — A  medical  director  in  the  Navy 

who  after  forty  years  of  service  was  retired  with  the 
relative  rank  of  commodore,  but  with  the  retired  pay  of  a 
medical  director,  did  not  thereby  receive  an  advance  of 
grade  within  the  meaning  of  the  proviso  to  the  naval  appro- 
priation act  of  June  29.  1906  (34  Stat.,  554),  and  Is  there- 
fore entitled  to  the  increase  of  pay  provided  for  by  that  act. 
57. 

35.  Same — Relative   Rank  Sometimes   only  an  Honorary  Distinc- 

tion.— This  relative  rank  of  a  higher  grade  sometimes  con- 
ferred ui)on  officers  on  retirement  is  only  an  honorary  dis- 
tinction, serving  merely  to  fix  their  places,  in  precedence, 
with  fellow  officers.  Such  officers  do  not  bear  the  title  of 
the  higher  grade,  but  retain  the  title  actually  held  by  them 
on  retirement.    Ih, 
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III.  Vkssels. 

36.  Submarine  and  Subsurface  Boats — Construction  or  JPurehase. — 

The  Secretary  of  the  Navy  is  authorized  to  expend  a  part 
of  the  moneys  appropriated  by  the  acts  of  June  29,  1906 
(34  Stat.,  583),  aiid  March  2,  1907  (34  Stat.,  1204),  for  the 
construttion  or  purchase  of  one  or  more  submarine  boats 
of  the  Lake  type,  providetl  he  sliall  be  satisfied  that  the 
boat  or  boats  in  question  when  completeil  wiil  be  at  least 
equal  in  value  for  purposes  of  naval  warfare  to  the  Octopus, 
or  whatever  other  boat  may  have  been  in  his  judgment,  on 
March  2,.11X)7,  the  best  boat  of  the  submarine  class  owned 
by  or  under  contract  for  tlie  Government.    321. 

37.  Same. — ^The  words  "any  boat  .that  does  not  in  such  test  prove 

to  be  "  equal  to  the  best  boat  now  owned  by  the  United 
States,  in  the  act  of  March  2,  1907  (34  Stat,  1204),  must 
be  understood  as  meaning  "any  boat  that  is  not  shown  by 
the  result  of  such  tests  likely  to  l>e."     /&. 

38.  Same. — The  word  "equal,"   in  the  same  provision,   must  be 

understood  as  meaning  "  at  least  equal "  or  "  not  inferior :" 
and  the  words  **  in  value  for  naval  puri3oses,"  or  equiva- 
lent language,  must  be  read  into  the  passage  after  the 
word  "equal."     /6. 

39.  Same. — The  comparison  involved  in  the  provision  is  not  one 

between  the  boats  comi)eting  in  the  tests,  nor  between  the 
types  of  boats  thereby  described,  but  between  a  boat  to  be 
constructed  and  the  best  boat  of  the  same  class  now  owned 
or  contracted  for  by  the  ("iovernment.    Ih\ 

40.  Same — Subsurface   Boats — Authority   of  the   Secretary  of  the 

Navy  to  Purchase. — Upon  the  hypothesis,  as  the  pai>ers  sub- 
mitted tend  to  show,  that  the  United  States  did  not  own 
on  March  2,  1907,  and  had  not  contractwl  for,  any  boat 
of  the  subsurface  tyi)e.  Held,  that  the  provisions  of  the  act 
of  11K)7,  above  referred  to,  have  no  application  to  boats  of 
the  subsurface  tyi)e,  and  the  Secretary  of  tlio  Navy  is  au- 
thorized, In  his  discretion,  to  expend  a  portion  of  the 
appropriation  therein  made  for  the  purchase  of  subsurface 
boats  of  the  type  submitted  to  trial.     76. 

Construction  of  Naval  Vksskls.  *sV'f.'  Eight-Hour  Law,  1-4. 
Submarine  and  Subsirfack  Boats.     »SVc  Navy,  36-40. 

Transportation  and  Imi'ortation  of  Coal  for.  Sec  Vessels, 
1-11 :  Customs  Law,  5. 

Contract  Sur(jkon.     i^ec  Government  HospfTAL  for  the  In- 

SANK.    1. 

NAVY  DEPARTMENT. 

Jurisdiction  ovkr  Subig  Bay  Naval  Rkskhvation.     See  Res- 
ervations, 1,  2. 
00590— ^•0L  20— OS 44 
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NOTABIES  PUBLIC.     Svc  District  of  Columbia,  1. 

NITMBEB   OF   PASSENGEBS   ALLOWED    ON   STEAMBOATS. 

See  Steam  BOAT- Inspection  Sebvice. 
OFFICIAL  BONDS.     See  Bonds,  1~5;  Trkasuby  Department,  6. 
OFFICE  AND  OFFICEBS. 

1.  Congress  may  prescribe   qualiflcations  for  oi&ee  and  require 

that  appointmeiits  shall  be  made  from  among  those  who 
have  shown  by  proper  tests  to  have  those  qualiflcations. 
502. 

2.  Appointment — ^Holding     of     Two     Offices — Commissioner     of 

Labor. — The  appointment  of  the  Commissioner  of  Labor  as 
a  member  of  the  Immigration  Commission  provided  for  by 
section  39  of  the  act  of  February  20,  1907  (34  Stat.,  898. 
909),  is  not  an  appointntent  to  an  "  office  "  within  the  mean- 
ing of  section  2  of  the  act  of  July  31,  1894  (28  Stat.,  205), 
and  he  may  receive  compensation  for  his  services  on  tliat 
Commission  in  addition  to  the  salary  attaching  to  his  office 
as  Commissioner  of  Labor.     247. 

3.  Recognition  in  a  Statute  as  an  Officer. — ^The  recognition  in  a 

Federal   statute  of  a    person   In   the  public  employ  as  an  • 
officer  of  the  United  States  constitutes  such  person-  an  offi- 
cer.   364. 
Officers  of  Internal  Revenue,    See  Internal  Revenue. 
Officers  of  the  Marine  Corps.     See  Navy,  10-14. 
Officers  of  the  Navy.     See  Navy. 
OFFICIAL  MAIL.     See  Postal  Service,  10-18. 
OFFICIAL  BEGISTEB  OF  THE  UNITED  STATES.     Sec  Public 

Printing,  4. 
OLEOMAKGABINE  LAW. 

Violation  of — Compromise. — The  officers  of  the  Treasury  De- 
partment are  authorized,  in  accordance  with  the  provisions 
of  section  3229,  Revised  Statutes,  to  compromise  a  case 
involving  a  violation  of  the  **  Oleomargarine "  statutes, 
up<m  terms  which,  in  their  Judgment,  are  Just  and  reason- 
able. 2H2. 
ORGANIZED  MILITIA.  See  National  (Iuard. 
OYSTEB  BEDS. 

Destruction  of,  by  I'nited  States.     See  Navigable  Water.s, 
1^. 
PANAMA. 

1.  Canal  Zone — Government  of. — The  President  may  now,  directly 
or  through  i>ersons  api)oiuteil  and  employed  by  him  to  gov- 
ern the  Canal  Zone  and  build  the  Panama  Canal,  adopt 
needed  rules  and  regulations  for  the  government  of  that 
Zone,  and  he  has  not  lost  the  i)ower  to  modify  any  of  the 
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rules  and  regulations  established  by  the  Canal  Commission 
prior  to  the  Fifty-eighth  Congress.    113. 

2.  Same.— Section  2  of  the  act  of  April  28,  1904  (33  Stat,  429). 

which  provided  that  until  the  expiration  of  the  Fifty-eighth 
Congress,  unless  provision  for  the  temporary  government 
of  the  Canal  Zone  be  sooner  made  by  Congress,  "  the  power 
to  make  all  rules  and  regulations  necessary  for  the  govern- 
ment of  the  Canal  Zone  *  *  *  shall  be  vested  in  such 
person  or  i)ersons  and  shall  be  exercised  in  such  manner 
as  the  President  shall  direct,"  is  to  be  considered  as  declara- 
tory only  of  what  would  have  been  the  rights  and  duties 
of  the  President  if  it  had  not  been  enacted.    /&. 

3.  Same — ^Powers  of  Government  to  be  Exercised  by  President. — 

The  limitation  of  the  effect  of  the  provision  to  the  Fifty- 
eighth  Congress  merely  indicates  that  during  the  period  of 
its  own  lawful  existence,  unless  sooner  modified,  CongreB.s 
intended  that  the  powers  of  government  which  it  might 
have  lawfully  exercised  in  the  Canal  Zone  should  be  exer- 
cised by  the  President,  or  such  officers  or  persons  as  he 
might  designate.     76. 

4.  Same — Obligations  Imposed  on  the  United  States. — ^Articles  II 

and  III  of  the  treaty  between  the  United  States  and  the 
Republic  of  Panama  (33  Stat.,  2234),  imposed  upon  the 
United  States  the  obligations  as  well  as  the  powers  of  a 
sovereign  within  the  Canal  Zone,  Including  among  these 
the  obligation  of  providing  a  government  for  the  territory 
in  question.    76. 

5.  Same — Power  to  Administer  the  Canal  Zone. — In  the  absence 

of  action  by  Congress  distinctly  denying  that  right,  the 
President  would  have  the  i)ower  to  administer  the  Canal 
Zone  merely  because  control,  with  the  Incidents  of  sover- 
eignty, over  it  was  passed  to  the  United  States,  and  no 
other  provision  for  Its  orderly  government  had  been  made. 
76. 

6.  Same — ^Power  to   Modify   or  Repeal  any  Previously  Existing 

Law. — This  authority  involves  the  right  and  power  to  mod-" 
ify  or  repeal  any  laws  previously  existing  within  that  ter- 
ritory, whether  originally  enacted  before  or  after  Its  acqui- 
sition by  the  United  States.     7&. 

7.  Same. — Laws  governing  a  territory  which  has  passed  from  one 

sovereign  power  to  another  continue  in  force  after  the  au- 
thority which  enacted  them  has  ceased  to  exist,  only  by 
the  consent  of  the  succeeding  authority  to  their  continuing 
validity.  Implied  from  Its  failure  to  modify  or  repeal  them. 
76. 

8.  Same — Inherent  Eight  to  Change  or  Annul  Existing  Law.— As 

soon   as  the   new  government  considers  existing  laws  no 
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longer  appropriate  to  attain  the  ends  of  government,  it  has 
the  inherent  right  to  change  or  annnl  them,  unless  its  au- 
thority in  this  respect  has  been  curtailed.  /6. 
9.  Passports — Natives  Residing  In  the  Canal  Zone. — Citizens  of 
Panama  who  were  residents  of  the  Canal  Zone  at  the  tinio 
of  the  treaty  between  the  United  States  and  Panama,  an<l 
who  have  not  taken  any  affirmative  action  to  retain  citi- 
zenship in  that  Republic,  owe  allegiance  to  the  T'nite<l 
States  and  are  entitled  to  imssports.    370. 

10.  Same. — Section  4076,  Revised  Statutes,  which  provides  that  no 

passjwrt  shall  be  granted  or  Issued  to  any  otlier  persons 
than  those  owing  allegiance  to  the  United  States,  means 
permanent  allegiance,  and  not  the  temporary  ailegience 
owing  from  a  resident.    /6. 

11.  The  sovereignty  of  the  Canal  Zone  is  not  an  open  or  doubtful 

question.    Ih. 

12.  The  words  "  sovereign  rights,"  "  within  the  Zone,"  in  Article 

III  of  the  treaty  of  November  18,  1903,  with  Panama  (33 
Stat.,  2234),  mean,  among  other  things,  the  right  to  the 
allegiance  of  the  Zone's  people.    Ih, 

13.  Panama     Canal — Contract    Laborers — ^Hours    of    Labor. — ^The 

Canal  Commission  has  authority  to  enter  into  an  agreement 
with  the  International  Contracting  Company,  of  Maine, 
whereby  the  latter  agrees  to  supply  male  Chinamen  for  work 
upon  the  Panama  Canal,  and  to  fecKl,  clothe,  and  transjwrt 
them  back  to  China  at  the  expiration  of  their  respective 
contracts  of  employment,  notwithstanding  said  agreement 
contains  a  provision  that  ten  hours  shall  constitute  a  day's 
labor.     1. 

14.  The  contract  labor  laws  do  not  extend  to  the  Canal  Zone. — The 

act  of  March  3,  1003  (32  Stat.,  1213),  extended  those  laws 
to  "  any  water,  territory,  or  other  place  noio  subject  to  the 
jurisdiction  "  of  the  United  States,  but  the  treaty  with  the 
Republic  of  Panama  giving  the  TTnited-  States  jurisdiction  of 
the  Zone  was  of  a  later  date.    /&. 

15.  Panama  Canal  Appropriations — Marine  Barracks  at  Ancon. — 

The  Isthmian  Canal  Commission  is  legally  empowered,  act- 
ing under  the  direction  of  the  President,  to  avail  of  the 
Panama  Canal  appropriations  (acts  of  December  21,  190r», 
*M  Stat.,  5,  and  June  30.  1906,  34  Stat.,  607,  761,  762)  for 
the  purpose  of  erecting  and  maintaining  marine  barracks 
in  the  vicinity  of  Ancon,  Isthmus  of  Panama.    81. 

16.  Same. — The  Navy  appropriation  act  of  June  29,  1906  (34  Stat., 

553,  581),  i>roviding  for  the  renting,  leasing,  improvement, 
and  erection  of  barracks  for  the  Marine  Corps  at  Porto 
Rico,  Hawaii,  Guam,  etc.,  *'  and  at  such  other  places  as  the 
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public  exigencies  require,"  although  specific,  is  not  exclusive. 
/6. 
17.  Same. — The  rule  that  a  specific  appropriation  is  exclusive,  and 
that  another  general  appropriation  is  not  available  for  the 
same  purpose,  is  a  rule  of  administration  firmly  established 
by  the  accounting  branch  of  the  Government,  and  is  not  a 
statutory  limitation.  This  rule,  while  a  proper  one,  has 
obvious  exceptions  and  limitations,  and  must  be  applied 
reasonably.     Ih. 

PABDON. 

1.  The  effect  of  a  pardon  is  to  obliterate  the  offense  and  make 

him  who  had  been  an  offender  ns  innocent,  in  legal  contem- 
plation, as  if  he  had  never  offended,  to  remove  all  disabilities 
incident  to  the  offense  charged,  and  to  restore  to  him  all 
civil  rights  which  he  would  have  had  if  he  had  not 
oflTended,  so  far,  at  least,  as  it  is  in  the  power  of  the  Gov- 
ernment to  make  it  so.    617. 

2.  Pardon  of  Deserter  from  the  Navy — Reenlistment. — A  i>erson 

who,  having  enlisted  in  the  Navy,  deserts  therefrom  and  is 
convicted  of  desertion  by  a  general  court-martial  and  there- 
after receives  from  the  President  a  full  and  unconditional 
pardon  for  such  offense  and  restoration  to  civil  rights,  may 
be  i>ermitted  to  reenlist  In  the  Navy  notwithstanding  the 
provisions  of  section  1420,  Revised  Statutes.     Ih, 

PASSED  ASSISTANT  ENGINEERS.     .SVc  Navy,  6,  7,  30,  31. 

PASSED  ASSISTANT  PAYMASTERS.     Svv  Navy,  32. 

PASSENGERS.     See  Steamboat-Inspection  Service, 

PASSPORTS.     See  Panama,  9,  10. 

PAYMENT. 

Withholding  Payments  on  Contracts.     See  Ck)NTRACTS,  4-5. 

PELAGIC  SEALING.     See  Seal  Fisheries,  1-3. 

PENSION. 

Maintenance  of  Insane  Inmates  or  the  Soldiers*  Home. 
See  Soldiers'  Home. 

PENSION  AGENTS. 

Free  Registration  of  Official  Mail.     See  Postal  Service, 
16,  17. 

PHILIPPINE  COMMISSION.     See  Executive  Departments,  11. 

PHILIPPINE  ISLANDS. 

1.  Forestry   Laws — Military   Reservations. — The   Philippine  gov- 

ernment can  not  extend  its  forestry  laws  to  the  military 
reservations  on  those  islands.     62. 

2.  For  Tariff  Purposes,  Treated  as  Territory  Remaining,  as  yet. 

Outside  of  the  TTnlted  States. — Under  the  special  legislation 
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relating  to  the  temporary  orgauizatlou  of  the  Philippine 
Islands,  they  are  treated  as  territory  remaining,  us  yet, 
outside  of  the  United  States,  in  a  tariff  sense,  for  the  pur- 
ix)8e  of  imposing  duties  on  articles  shipped  from  tlieni 
•*  into"  this  country  analogous  to  those  imiiosed  on  Import*^ 
from  a  foreign  country,  and  having  such  status  that  the 
term  "imports"  can  be  proi)erly  applied  to  merchandise 
brought  from  them  Into  the  United  States.    356. 

3.  Duty  on  Materials  Brought  into  the  TTnited  States  from  the 

Philippine  Islands. — The  spirit  and  letter  of  section  30  of 
the  tariflP  act  of  July  24,  1897  (30  Stat.,  211)  are  broad 
enough  to  include  materials  brought  into  this  country  from 
the  Philippine  Islands  and  subjected  to  duty  as  coming 
from  a  territory  which,  though  not  a  foreign  country,  has 
not  been  permanently  incorporated  into  the  United  States, 
and  has  been  temiwrarily  treated  by  Congress  as  not  within 
the  United  States  for  tariff  purposes.    /6. 

4.  Bubig  Bay  Naval  Beserration — Jurisdiction  of  the  Navy  ]>e- 

partment.— Section  12  of  the  act  of  July  1.  1902  (32  Stat,, 
091,  695),  which  reserved  to  the  United  States  in  the  Phil- 
ippine Islands  **  such  land  or  other  property  as  shall  be 
designate  by  the  President  of  the  United  States  for  mili- 
tary and  other  reservations,"  does  not  confer  upon  him  the 
power  to  withdraw  the  reservation  completely  from  the 
local  jurisdiction  and  place  it  under  the  jurisdiction  of 
the  Navy  Department,  thereby  erecting  a  new  and  inde- 
pendent authority  for  all  purposes  of  civil  government.    91. 

5.  Same. — Section   12   simply   grants  and  reserves  property;    it 

does  not  confer  governmental  jurisdiction.     /&. 

6.  Establishment  of  a  Government  Agricultural  Bank. — ^The  Phil- 

ippine assembly  may  legally  and  constitutionally  enact  suit- 
able laws  authorizing  the  Philippine  government  to  open 
and  conduct  an  agricultural  bank,  with  a  capital  not  ex- 
ceeding $2,000,000,  from  funds  now  in' its  possession  avail- 
able for  general  appropriation.    593. 

7.  Same.— The  act  of  Congress  of  March  4,  1907  (34  Stat.,  1282), 

authorizing  the  establishment  of  an  agricultural  bank  by 
a  banking  company  organized  under  Philippine  laws,  does 
not  withdraw  any  power  the  Philippine  government  would 
otherwise  have  to  establish  u  government  agricultural  bank, 
for  the  authority  to  charter  and  aid  a  private  bank  is  no 
denial  of  the  power  to  establish  a  government  bank,  which 
may  exist  independently  under  the  Philippine  scheme  of 
governmental  power,  lb. 
Hce  Customs  Law,  6-9. 
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1.  Corporations. — The  legislative  assembly  of  Porto  Elco  has  au- 

thority to  pass  laws  setting  forth  the  conditions  under  which 
domestic  corporations  may  be  organized  and  foreign  cor- 
porations may  do  business  there,  subject,  however,  to  the 
exceptions  and  restrictions  contained  in  the  organic  act  of 
April  12,  1900  (31  Stat.,  77,  83),  and  the  Joint  resolution  of 
May  1,  1900  (31  Stat.,  715),  in  regard  to  franchises  of  a 
public  or  quasi-public  nature,  Including  all  railroad,  street 
railway,  telegraph,  and  telephone  franchises,  privileges,  or 
concessions.     176. 

2.  Audit  of  Court  Expenditures. — ^The  new  Porto  Bioan  law  con- 

cerning au  audit  of  expenditures  before  disbursement  is 
not  objectionable  to  or  inconsistent  with  the  organic  act  of 
April  12,  1900  (31  Stat.,  77),  merely  because  it  provides  for 
an  effective  audit  of  court  expenses.    438. 

3.  Same — ^United  States  Court  in  Porto  Bico. — That  law  does  not 

transcend  the  legislative  power  of  the  insular  government, 
and,  whether  wise  or  not,  can  not  be  treated  as  void  or  in- 
applicable to  the  United  States  court  in  Porto  Rico.    Ih. 

POSTAGE  STAMPS.    See  Postal  Service,  13-15. 

POSTAL  SERVICE. 

1.  Exclusion  of  Seditious  Publications  from  the  Uails. — While  the 

question  is  not  free  from  doubt,  the  Postmaster-Cteneral  will 
be  Justified  in  excluding  from  the  mails  any  issue  of  a 
periodical,  otherwise  entitled  to  the  privilege  of  second- 
class  mail  matter,  which  shall  contain  any  article  consti- 
tuting a  seditious  libel  and  counseling  such  crimes  as  mur- 
der, arson,  riot,  and  treason.    555. 

2.  Same. — The   printing  and   circulation   of   such   a   paper   was 

clearly  an  offense  at  common  law,  but  it  constitutes  no 
offense  against  the  United  States  In  the  absence  of  a  Fed- 
eral statute  making  it  one.    /&. 

3.  Same. — The  publication  in  question  is  not  "indecent"  in  the 

sense  in  which  that  word  is  used  in  section  3893,  Revised 
Statutes,  as  amended  by  the  acts  of  July  12,  1876  (19  Stat., 
90),  and  September  26,  18SS  (25  Stat,  496),  nor  is  it  au 
"article  or  thing  intended  *  *  *  for  *  *  ♦  im- 
moral use,"  In  the  sense  of  the  particular  immoral  purposes 
which  Congress  Intended  should  render  such  matter  un- 
mailable  under  the  provisions  of  that  law.    lb, 

4.  Same. — The  publication  would  come  within  the  terms  of  the 

act  of  June  18,  1888  (25  Stat.,  187),  as  amended  by  the  act 
of  September  26,  1888  (25  Stat.,  496).  as  being  "libelous," 
"  scurrilous,"  "  defaJiatory,"  and  "  threatening,"  if  such 
matter  were  printed  on  its  cover  or  wrapper.    /&. 
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5.  Same. — There  is  no  statute  directing  the  exclusion  from  the 

mails  o^  a  publication  counseling  bucU  crimes  as  murder, 
arson,  riot,  and  treason,  and  malting  its  deposit  in  the  malls 
an  oflfense  against  the  United  States;  and  in  the  absence  of 
such  a  statute,  it  is  not  an  offense  ^o  print  and  dei)08it  in 
the  mails  a  publication  of  such  a  character,     lb. 

6.  Same. — Congress  has  full  power  under  the  Constitution  to  ex- 

clude from  the  mails  a  publication  which  counsels  the  com- 
mission of  murder,  arson,  riot,  or  treason,  and  to  make  the 
use,  or  the  attempted  use,  of  the  mails  for  the  transmission 
of  such  writings  a  crime  against  the  T'nlted  States.    lb. 

7.  Weighing  of  the  Xalls. — Order  165  of  the  Post-Oi&ce  Depart- 

ment,  with  regard  to  weighing  the  mails  on  railroad  routes, 
which  provides  that  "  the  whole  number  of  day  if  the  mnils 
are  neighed  shall. be  uso<l  as  a  divisor  for  obtaining  the 
average  weight  per  day,"  may  lead  to  arbitrary  and  inequi- 
table results,    wm. 

8.  Same. — Order  412,  which  provides  that  "  the  whole  number  of 

dayn  included  in  the  weighing  period  shall  be  used  as  a 
divisor,"  will  give  as  the  average  weight  |)er  day  during  a 
year,  the  average  weight  during  wmiewhat  more  than  one- 
fourth  of  a  year,  w^ithout  resulting  in  greater  inaccuracy* 
or  injustice  than  Is  authorized  and  contemplated  by  the  act 
of  March  3,  liK).5.     lb. 

9.  Same — Bays  on  which  Xall  is  to  be  Weighed. — The  mails  are 

to  be  weighetl,  under  the  act  of  March  3,  liK)5  (33  Stat., 
lOSS),  on  "working  days"  only,  and  "working  days" 
mean  days  in  which  the  carrier  does  work  for  the  post- 
office — not  '^woek  days."     Jb. 

10.  Same. — The  act  does  not  prohibit  the  Postmaster-General  from 

weighing  the  mails  throughout  the  year,  nor  does  it  require 
that  the  numl)er  of  working  days  on  which  the  mails  are 
weighed  shall  be  the  same  in  the  case  of  every  carrier, 
although  in  none  may  they  be  less  than  ninety,  or  othe*' 
than  '•  successive  "  days.    lb. 

11.  Same. — The  form  and  method  in  which  the  information  ob- 

tained from  weighing  the  mails  shall  be  utilized  is  a  matter 
within  the  discretion  of  the  Postmaster-General,  provideil 
his  action  siiall  be  directed  to  tlie  ascertainment  of  what, 
in  his  judjiment.  would  l>e  an  average  weight  i)er  day  of 
mails  carried  during  a  year,  as  nearly  true  as  may  b«^ 
practicable,  to  be  used  as  a  basis  for  the  yearly  compensa- 
tion of  the  carriers.     Jb. 

12.  Same. — The  practice  of  weighing  the  mails  on  Sundays,  and 

yet  of  excluding  Sundays  from  the  divisor  when  the  average 
is  to  be  ascertained,  is  clearly  erroneous,    If  Sundays  are 
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not  "  working  days/'  the  law  does  not  ix*nuit  the  mails  to 
be  weighed  on  that  day;  if  they  are  "working  days,"  their 
exclusion  from  the  division  renders  the  result  of  the  compu- 
tation false.     /&.    391. 

13.  Postage  Stamps — ^Portraits — Haines  of  Individuals. — The  Tost- 

master-General  is  not  required  to  have  the  names  of  ]>ersons 
whose  portraits  are  placed  u[)on  iwstage  stamps  inseribe<l 
below  such  iwrtralts.    231. 

14.  Same. — ^Postage   stamps  are   not   "  securities "  of  the  United 

States  within  the  meaning  of  the  proviso  in  the  act  of 
March  2,  1SS9  (25  Stat.,  939,  945),  which  requires  that  the 
name  of  each  i)er8on  whose  jjortralt  shall  be  placed  upon 
any  of  the  plates  for  bonds,  securities,  notes,  and  silver 
certificates  of  the  X'nited  States  shall  be  inscribeil  below 
such  iK)rtraIt.     /ft. 

15.  Same. — Postage  stamps  are  treated  as  supplies  for  the  Post- 

OlAce  Department  and  as  coming  within  the  terms  of  sec- 
ti(m  37(>9,  Kevised  Statutes,  re8i)ecting  purchases  and  con- 
tracts for  supplies  for  the  Executive  Departments.    Jh. 

16.  Free  Registration  of  Official  Xail — Pension  Agents. — The  words 

"official  mail  matter,"  contained  hi  paragraph  4  of  the  act 
of  July  2,  ISSG  (24  Stat.,  122),  which  extends  the  provisions 
of  section  3  of  the  act  of  July  5,  IH^U  (23  Stat.,  158),  re- 
lating to  the  free  registration  of  official  mail  to  i)ension 
agents,  means  aU  matter  imssing  through  the  mails  of  an 
official  as  distinguished  from  a  i)ersonal  or  private  char- 
acter.   101. 

17.  Same.^ — There  is  nothing  to  indicate  an  intention  on  the  part 

of  CVm^ress  to  exclude  iHMision  agents  from  the  provisions 
of  section  3  of  the  act  of  1884  (23  Stat.,  158),  allowing  thi' 
free  registration  of  official  mail  matter  and  the  delivery 
of  part-paid  letters  or  packets  addressed  to  them,  which 
have  reference  to  official  business.  76. 
Opinion  of  June  13,  1900  (25  Op.,  017),  concurred  in.     76. 

18.  Free  Eegistration  of  Official  Xail  Xatter. — The  Commissioner 

to  the  Five  Civilized  Tribes  is  not  entitled  to  free  registra- 
tion of  outgoing  official  mail  matter,  under  section  3  of  the 
act  of  July  5,  1884   (23  Stat.,  158).     013. 

POSTMASTEB-GENEBAL.     Sec  Postal  Servicp:,  1,  10,  11. 

POST-OFFICE  BUILDING. 

At  Albuquerque,  N.  Mex.    See  Pltjlic  Buildings,  3. 

FBESIDENT. 

1.  Appointment  of  Officers  of  the  TTnlted  States. — The  general  rule 
deducible  from  Article  II,  section  2,  clause  2,  of  the  Con- 
stitution is  that,  in  the  absence  of  an  express  enactment  to 
the  contrary,  the  a])iH)intment  of  any  officer  of  tlie  Xhiited 
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States  belongs  to  the  President  by  and  with  the  advice  and 
consent  of  the  Senate.    627. 

2.  Recess  Appointment — Haval  OlAcer. — The  President  has  power 

during  the  recess  of  the  Senate,  and  pursuant  to  the  act 
of  March  4,  1907  (34  Stat,  1407),  which  authorized  him,  by 
and  with  the  consent  of  the  Senate,  "  to  reinstate  Leonard 
Martin  Cox  in  the  Corps  of  Civii  Kngiueers  of  the  Navy," 
to  apiwint  Mr.  Cox  to  the  i)osition  indicated,  provided  such 
apix>intment  be  expressed  to  expire  at  the  end  of  the  next 
session  of  the  Senate.    234. 

3.  Appointment  of  Betlred  Officer  of  Eevenue-Cutter  Service  to 

Civil  Office  under  the  Government. — The  President  has  au- 
thority to  appoint,  without  compliance  with  the  civil-serv- 
ice rules,  a  retired  officer  of  the  Revenue-Cutter  Service 
whose  pay  amounts  to  $2,625  per  annum,  to  superintend  the 
construction  of  self-righting  and  self-balancing  lifeboats 
and  other  life-saving  apparatus,  for  such  period  as  his  serv- 
ices may  be  required,  at  a  rate  of  compensation  to  be  fixed 
by  the  Secretary  of  the  Treasury.    460. 

4.  Leave  of  Absence — Xembers  of  the  Grand  Army  of  the  Eepub- 

lie. — ^The  President  is  without  authority  to  grant  an  exten- 
sion of  leave  of  absence  with  pay  to  members  of  the  Grand 
Army  of  the  Republic  employed  in  the  Government  service 
who  attend  the  annual  encampment  of  that  order.    336. 

5.  Government   of   the   Canal   Zone. — ^The   President   may   now, 

directly  or  through  persons  appointed  and  employed  by  him 
to  govern  the  Canal  Zone  and  build  the  Panama  Canal, 
adopt  needed  rules  and  regulations  for  the  government  of 
that  Zone,  and  he  has  not  lost  the  power  to  modify  any  of 
the  rules  and  regulations  established  by  the  Canal  Com- 
mission prior  to  the  Fifty-eighth  Congress.  113. 
See  also  Panama,  2,  35. 

6.  Approval  of  Xaui  County  (Hawaii)  Bonds. — Bonds  issued  un- 

der this  act  will  constitute  a  legal  obligation  against  the 
county  of  Maul  whenever  the  President  shall  have  signi- 
fied his  approval  of  their  issue.    462. 
Power  of  Removal.    *See  Civil  Service,  3. 
Detb:rmination  of  Whether  Freight  Charges  by  American 
A'essels  for  Transportation  of  Coal  are  Excessive.     See 
Vessels,  5. 
Change  in  Relative  Rank.    Sec  Navy,  14. 
PRINTING.     See  Public  Printing. 
FBOMOTIONS.     See  Civil  Service,  5. 
FBOTECTION  OF  SEALS.     See  Seal  B^shebies. 
FBOVrOENCE  HOSPITAL. 

Contract  for  Support  of  I*atients  in.    See  Contracts,  1-3. 
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1.  Federal  Building  at  Saratoga  Springs,  H.  Y. — ^Appropriations — 

Coiitracts. — Various  acts  of  Congress  appropriating  money 
for  the  purchase  of  a  site  and  the  erection  thereon  of  a 
Federal  building  at  Saratoga  Springs,  N.  Y.,  considered,  and 
held,  that  the  act  of  June  30,  1906  (34  Stat.,  773),  whicli 
Increased  the  cost  theretofore  fixed  by  Congress  by  $35,000, 
and  authorized  the  Secretary  of  the  Treasury  to  enter  Into 
contracts  for  the  completion  of  the  building  within  th<» 
limit  of  cost,  including  site,  authorizes  that  officer  to  ac- 
quire the  site  and  erect  the  building  at  a  total  cost  of 
$125,000.  The  Intent  of  that  act  was  to  ignore  the  previous 
division  between  the  cost  of  the  site  and  the  cost  of  the 
building  and  substitute  a  lump-sum  limit  or  measure  for 
both  building  and  site.    20. 

2.  Same. — The  Secretary  Is  therefore  not  limited  as  to  the  oosf* 

of  the  site,  but  a  sufficient  amount  of  the  appropriation 
should  be  reserved  to  properly  erect  the  building.    lb. 

8.  Post-Oi&ce  Building  at  Albuquerque,  N.  Mex. — In  erecting  the 
public  building  at  Albuquerque,  N.  Mex.,  authorized  by  the 
acts  of  June  6, 1902,  section  5  (32  Stat.,  310,  320),  and  June 
30,  190f>,  section  6  (34  Stat.,  772,  776)  the  Secretary  of 
the  Treasury  is  limited  to  providing  accommodations  for  the 
IK)8t-office  only,  and  is  not  authorized  to  malse  provision 
for  other  governmental  offices.    88. 

4.  Title  to  Buildings  and  Grounds,  Legation  of  the  TTuited  States 
In  Constantinople. — Section  355,  Revised  Statutes,  which 
requires  the  opinion  of  the  Attorney-General  upon  the  valid- 
ity of  the  title  to  any  land  purchased  by  the  United  States 
for  the  erection  of  any  public  building  thereon,  does  not 
apply  to  the  buildings  and  grounds  now  occupied  by  the 
legation  of  the  United  States  at  Constantinople,  Turkey, 
the  purchase  of  which  was  provided  for  by  the  act  of  June 
10,  1906  (34  Stat,  286,  293),  since  no  erection  of  a  building 
Is  contemplated  by  that  act.  380. 
PUBLIC  PRINTING. 

1.  Slip  Laws — Cost  of  Printing. — The  cost  of  printing  in  slip  form 

the  500  copies  of  all  laws  furnished  the  State  Department 
imder  section  56  of  the  act  of  January  12,  1895  (28  Stat.. 
609),  should  not  be  charged  against  the  allotment  of  ap- 
propriation for  printing  and  binding  for  that  Department. 
515. 

2.  Same— The  Phrase  "  Documents  or  Beports  "  does  not  Embrace 

the  Printed  Laws. — The  phrase  "documents  or  reports," 
as  used  In  the  resolution  of  March  30,  1906  (34  Stat.,  825), 
prescribing  the  ai>proprlatlon  or  allotment  out  of  which 
the  cost  of  printing  and  binding  of  documents  or  reiwrts 
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eninnatfng  from  the  P^xecutlve  Departments,  bnreana  ami 
Independent  oflaces  of  the  Government  shall  be  paid,  is  n- 
strict ed  to  **  Kxecntive  documents  and  reiwrts,"  and  d<H's 
not  embrace  the  i)rinted  laws  authorized  by  section  r>t;  of 
the  act  of  January  12,  1895.    Ih, 

3.  Same. — Heither  does  the  language  of  paragpraph  7  of  the  act 

of  March  1,  1907  (34  Stat.,  1013),  prescribing  the  appropria 
tlon  or  allotment  out  of  which  the  cost  of  printing  any  doc- 
ument or  rejwrt  thereafter  printed  by  order  of  Congress 
shall  be  i)aid,  when  read  in  connection  with  sei'tion  5()  of 
the  act  of  January  12,  189.5,  refer  to  statutes,  resolutions, 
or  trefities.    /6. 

4.  Official  Eegister  of  United  Steles — Cost  of  Printing.— The  Of- 

ficial Register  of  the  United  States,  being  a  public  document 
emanating  from  the  Census  Office,  all  expense  incurred  in 
its  actual  preparation  for  printing,  apart  from  the  creation 
of  the  manuscript,  is  chargeable  under  the  Joint  resolution 
of  March  30,  1900  (34  Stat.,  82.1),  to  the  approi>rltttion  or 
allotment  of  approijrintion  for  printing  and  binding  for  the 
Census  Office;  and  the  balance  of  the  cost  thereof,  which  in- 
clude the  cost  of  binding  and  any  charge  which  may  be  in- 
curred in  the  creation  of  the  manuscript,  should  be  charged 
to  the  Congressional  allotment  and  the  appropriate  execu- 
tive allotment  in  proportion  to  the  number  of  copies  de- 
livered to  Congress  and  to  each  Department.     .552. 

PUBE-FOOD  LAW. 

1.  Labeling  or  Branding  of  Whisky. — The  words  "  Compound  '*  or 

"Blend"  are  substantially  synonymous,  in  ordinary  si)eech, 
when  api)lled  to  mixtures  or  liiiulds;  but  the  pure-food  law 
establishes  a  distinction  of  its  own  between  them,  based 
uiKm  the  character  of  the  ingredients  entering  into  the 
mixture.    210. 

2.  Same. — In  what  may  be  termed  a  "  Blend  "  of,  or  "  Blended," 

wines  or  whiskies,  the  two  articles  mixed  must  be  cajMible 
of  accurate  and  sufficient  description  by  a  single  generic 
term:  they  must  be  substances  known  by  the  same  name 
ajid  sufficiently  distinctive  to  afford  reasonable  warning  to 
purchasers.     Ih. 

3.  Same — Blended  Sherry  or  Blend  of  Sherry.  Compound  of  Port 

and  Sherry  or  Compounded  Port  and  Sherry. — The  intent  of 
the  pure-food  act  of  IIKHJ  (34  Stat.,  708)  is  that  the  term 
•'  Blended  Sherry,'*  for  instance,  or  "  Hlend  of  Sherries." 
shall  designate  a  mixture  of  two  or  more  kinds  of  sherry: 
while  the  titles  '*  (\)ni]>ound  of  port  and  sherry,"  or  "Coni- 
l)ound(Hl  i)ort  and  sherry,"  would  api)ropriately  designate  a 
mixture  of  two  substiinces,  tinUhc  in  the  view  of  the  law. 
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namely,  two  distinct  and  different  kinds  of  wine — **  unlike  " 
in  the  Renae  tliat  diamonds  and  coal  are  unlike,    lb, 

4.  Same. — ^Whisky  is  a  natural  spirit  havlni:  certain  "  congeneric 

substances  "  which  give  character  to  the  distillate.    lb, 

5.  Same — Blend  of  Whisky,  Blended  Whisky,  or  Blended  Whis- 

kies.— ^A  mixture  of  two  or  more  different  whiskies,  as  thus 
defined,  whether  their  differences  arise  from  the  character 
of  the  substances  from  which  they  are  distilled  or  from 
the  method  of  distillation  used,  or  even  from  their  several 
ages  and  the  environment  in  which  they  are  kept  subse- 
quently to  distillation,  would  be  appropriately  termed  a 
"  Blend  of  whisky,"  or  "  Blended  whisky,"  or  **  BIende<l 
whiskies,"  any  one  of  which  would  be  correct,  provided  each 
article  entering  into  the  combination,  standing  alone,  could 
be  properly  designated  as  "  Whisky."     lb. 

6.  Same — Compound  or  Compounded. — ^A  mixture  of  a  spirit  prop- 

erly designated  "  Whisky "  with  another  spirit  which, 
standing  alone,  could  not  be  properly  designated  as 
"  Whisky,"  such  as  ethyl  alcohol,  must  be  labeled  or 
branded  as  a  **  Comiwund  "  or  as  "  Comi)ounded."    76. 

7.  Same — Neutral  Spirit  or  Ethyl  Alcohol. — For  the  purposes  of 

the  pure-food  law,  neutral  spirit,  or  ethyl  alcohol,  If  abso- 
lutely pure,  would  be  not  only  UkCy  but  identical^  whether 
It  were  derived  from  fruit,  from  cereals,  from  sugar  cane, 
or  from  any  other  of  the  many  substances  which  can 
furnish  alcohol,    lb, 

S.  Same. — A  neutral  spirit  Is  not  a  like  substance  to  whisky. 

9.  Same — Compound. — ^A  mixture  of  whisky  with  neutral  spirit 
must  be  deemed  a  "Compound"  and  not  a  "Blend,"  al- 
though the  spirit  may  be  a  distillate  from  the  same  sub- 
stance used  to  furnish  the  whisky,    lb. 

10.  Same — Imitation   Whisky. — If   ethyl   alcohol,    either   pure   or 

mixed  with  distilled  water,  were  given,  by  the  addition  of 
harmless  coloring  and  flavoring  substances,  the  appearance 
and  flavor  of  whisky,  no  other  name  could  be  found  for 
the  product,  in  conformity  with  the  i)ure-food  law,  than 
"Imitation  whisky:"  but  it  Is  questionable  whether  such 
mixture  ought  to  be  labeled  '*  Whisky  "  at  all.     7&. 

11.  Same — Compound    or    Compounded    Ordinarily    Requires    Two 

Substances  at  Liast. — When  the  words  "  Compound "  or 
*■  CompoundtHl "  are  used  in  the  act,  it  is  ordinarily  neces- 
sary that  two  substances  at  least  should  be  mentioned  as 
entering  Into  the  combination  (U»scribed,  as,  for  Instance, 
'*  Sherry  comiK)unded  with  \\ovt  *'  or  "  Port  compounded 
with  sherry  "  or  "  Compounded  iM>rt  and  sherry."     lb. 

12.  Same — But  One  Substantive  can  Appropriately  Follow  "  Blend  " 

or   "Blended." — It   is  nut,   however,    imiversally   true   that 
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tu)0  substantives  mmt  follow  "Compound"  or  "CJom- 
I)ounded/*  although  it  is  true  that  only  one  substantive  can 
appropriately  follow  "  Blend  "  or  **  Blended."  /6. 
18.  Same — Compounded  Whisky. — A  combination  of  whisky  with 
ethyl  alcohol,  supposing,  of  course,  that  there  is  enouph 
whisky  in  it  to  make  it  a  real  compound  and  not  a  men^ 
semblance  of  one,  may  be  fairly  called  "  Whisky,"  providetl 
the  name  is  accompanied  by  the  word  "  (.'impound "  or 
"  Compounded,"  and  a  statement  of  the  presence  of  another 
spirit  is  included  in  substance  in  the  title ;  it  can  not,  how- 
ever, properly  be  styled  "  Blended  wlilsky."    76. 

14.  Opinion  of  April  10,  1907  {ante,  p.  216),  as  to  the  construction 

of  section  8  of  the  act  of  June  10,  1906  (a4  Stat.,  768), 
known  as  the  pure-food  law,  reconsideretl  and  reaffirmed. 
262. 

15.  Same. — The  primary  aim  of  this  law  was  to  secure  an  aeeurato 

and  serviceable  nomenclature  for  articles  of  food,  and  its 
construction  is,  therefore,  governed  by  rules  in  some  re- 
si)ects  different  from  those  applicable  to  statutes  pas8c<l 
wholly  for  different  purposes,  as,  for  example,  laws  imi)os- 
Ing  duties  on  imjwrts.    /&. 

16.  Same — "  Straight "  Whisky. — Congress  must  be  presumed  U> 

have  legislated  with  reference  to  well-established  process**?* 
in  the  manufacture  and  sale  of  distilled  spirits,  and  aoconl- 
Ing  to  such  practice  "straight"  whisky  was  mixed  only 
with  two  substances  besides  mere  coloring  and  flavorinjr 
materials,  namely,  with  "  straight "  whisky  of  another  kind 
and  with  ethyl  alcohol.    /&. 

17.  Same — Blend. — The  evident  intent  of  the  statute  was  to  con- 

fine the  use  of  the  word  "blend"  to  one  kind  of  mixture 
and  to  forbid  its  use  for  another;  and  since  such  mixture 
must  be  either  composed  of  two  different  kinds  of  whisky, 
or  of  whisky  with  one  other  substance  generally  mixed  with 
it,  namely,  ethyl  alcohol,  it  is  clear  that  Congress  intended 
to  deny  the  designation  "  blend  "  to  a  mixture  of  whisky  and 
ethyl  alcohol.     76. 

18.  Same — Ethyl  Alcohol  not  a  "  Like  Substance  "  to  Whisky. — 

Ethyl  alcohol  can  not,  for  the  purposes  of  the  pure-food 
law,  be  considered  to  be  a  "  like  substance"  to  whisky.    76. 

19.  Same — Whisky. — The  proper  definition  of  the  word  "  whisky," 

for  this  puriK)se,  is  a  question  of  law,  and  the  term  is  to 
be  given  its  onlinary  significance  as  a  word  of  everyday 
speech,  and  should  not  be  understood  in  any  commercial  or 
scientific  sense.    7&. 

20.  The  obvious  purpose  of  the  pure-food  law  of  June  30,  1906  (34 

Stat.,  7G8),  Is  altogether  different  from  that  of  the  provi- 
sions of  law  relating  to  internal  revenue.    474. 
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21.  Same — Brandini:  or  Xarkini:  of  Articles  Transported  in  Inter- 

state Commerce. — Sections  2  and  10  of  the  pure-food  law 
require  that  a  different  brand  or  mar]£  shall  be  placed  upon 
an  article  transported  in  interstate  or  foreign  commerce 
from  that  required  by  section  ^449,  Revised  Statutes.  Ih. 
475. 

22.  Same. — The  names  intended  by  the  pure-food  law  to  be  used 

on  brands  or  labels  are  names  readily  understood  and  con- 
veying to  the  general  public  definite  and  familiar  ideas  as 
to  the  character  or  quality  of  the  article  branded,  even 
though  such  names  may  be  inaccurate  in  the  view  of  a 
chemist,  or  physicist,  or  an  expert  in  some  particular  in- 
dustrial art.    lb, 

23.  Same — ^Karking  of  Casks  or  Packages  of  Distilled  Spirits. — Sec- 

tion 3287,  Revised  Statutes,  requires  gangers  to  mark  on 
the  casks  or  packages  "the  particular  name  of  such  dis- 
tilled spirits  as  known  to  the  trade — that  Is  to  say,  high 
wines,  alcohol,  or  spirits,  as  the  case  may  be,"  and  it  is 
immaterial  whether  this  legislative  declaration  was,  or  was 
not,  in  accordance  with  the  fact  as  to  trade  usages  at  the 
time  of  its  adoption,  or  is,  or  is  not,  in  conformity  with 
such  usiiges  at  present    lb, 

24.  Same. — Congress  considered  the  several  kinds  of  spirits  In  the 

restricted  sense  in  which  the  word  is  used  in  section  3287, 
Revised  Statutes,  as  liquids  which  were  neither  "high 
wines  "  nor  yet  "  alcohol." 

25.  Same. — The  words  "  as  the  case  may  be  "  in  section  3287,  Re- 

vised Statutes,  are  intended  to  apply  to  "  spirits  "  only  and 
not  to  "  high  wines,"  on  the  one  hand,  or  "  alcohol "  on  the 
other.    Jb, 

26.  Same. — The  words  "spirits,  as  the  case  may  be,"  are  used  in 

conformity  with  the  definition  of  the  word  "spirits"  as 
given  by  Webster,  viz :  "  Rum,  whisky,  brandy,  gin,  and 
other  distilled  liquors  having  much  alcohol,  in  distinction 
from  wines  and  malt  liquors."  These  words  mean  such 
distilled  liquor  included  within  the  definition  of  spirits  "  as 
may  be  appropriate  in  the  particular  case,"  that  is  to  say, 
"  rum  "  or  "whisky,"  "brandy  "  or  "  gin,"  or  whatever  other 
name  of  a  distilled  spirit  may  be  suitable.    76. 

27.  Same. — The  brand  or  label,  however,  must  contain  only  the 

general  name  of  a  spirit.  No  descriptive  or  particular  des- 
ignation being  required,  contemplated  or  allowed  by  section 
3287,  Revised  Statutes. 

28.  Same — Neutral  Spirits  or  Ethyl  Alcohol. — If  the  liquid   con- 

tained in  a  cask  or  package  Is  really  so-called  "neutral 

spirit,"  or  in  other  words,  for  practical  purposes,  "ethyl 

.    alcohol,"  this  statute  requires  it  to  be  branded  "  alcohol " 
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and  does  not  permit  it  to  be  labeleil  a  iwrtlcular  kind  of 
potable  8i)irit8,  as,  for  example,  "whisky."  Ih. 
28.  Same. — There  is  no  inconsistency  between  the  provisions  of 
section  3287,  Eevised  Statutes,  and  section  8  of  the  pure- 
food  law.  The  former  statutes  are  not  superseded  by  the 
latter.    /&. 

30.  Same — Section  3289,  Eevised  Statutes,  not  Repealed  by  Pure- 

Food  Law. — ^There  is  nothing  in  the  pure-food  law  which 
renders  the  provision  of  st»etioii  3289,  Revised  Statutes, 
forfeiting?  to  the  T'nited  States  all  distilled  spirits  not  con- 
tained in  receptacles  and  marked  as  herein  prescribed,  in- 
appropriate; and  that  section  was  not  reiiealed,  either 
expressly  or  by  implication,  by  the  enactment  of  the  pure- 
food  law.     /b. 

31.  Same — Section  3449,  Eevised  Statutes,  Repealed  by  Fure-Food 

Law. — Section  3449,  Revised  Statutes,  in  ao  far  as  it  relates 
to  the  shipment^  transportation,  or  removal  not  wholly 
within  the  limits  of  a  State,  of  spirituous  or  fermented 
liquors  or  wines,  wfts  rei)ealed  by  the  enactment  of  the 
pure-food  law.    lb. 

32.  Same — Question  of  Repeal  of  Section  3449,  Revised  Statutes,  in 

so  far  as  it  Relates  to  Purely  Intrastate  Shipment,  etc.,  of 
Spirituous  Liquors,  not  Decided. — The  question  whether  sec*- 
tion  3449,  Revised  Statutes,  was  repealed,  in  so  far  as  it 
relates  to  purely  intrastate  shipment,  transportation,  or 
removal  of  spirituous  or  fermentetl  liquors  or  wines,  by  tht» 
enactment  of  tlio  pnre-fo<Hl  law,  not  decided.  lb, 
38.  Same — Regrulations  Requiring  the  Branding  of  Casks  Accord- 
ing to  the  Particular  Name  of  Spirits  as  Known  to  the 
Trade. — Those  portions  of  the  rej?ulations  of  the  Commis- 
sioner of  Internal  Revenue  which  require  the  ganger  to 
mark  or  brand  on  the  head  of  each  cask  containing  dis- 
tilled spirits  "  the  particular  name  of  the  spirits  as  known 
to  the  trade."  which  brand  or  mark  may  be  varied  to  suit 
whatever  kind  of  spirits  is  contained  in  the  package,  as 
'*  high  wines,*'  *'  rye,"  **  Hourbon,"  or  **  copi>er  distilled  '' 
wliisky,  as  the  case  may  be,  are  inconsistent  with  the  pro- 
visions of  section  3287,  Revised  Statutes.     /&. 

34.  Same. — Section  3287,  Revised  Statutes,  requires  that  casks  or 

packages  not  containing  either  "  high  wines  "  or  "alcohol  '* 
shall  bo  marked  with  the  name  of  a  recognized  distillwl 
liquor  included  wltliin  the  definition  of  iK)table  "spirits" 
and  nothing  nion».     lb. 

35.  Same — Term  "  High  Wines  "  not  to  be  Applied  to  Product  now 

Marked  "Whisky." — It  was  not  intended  by  the  opinion  of 
January  11,  11K)S   (ante,  474),  to  require  the  term  "high 
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wines*'  to  be  applied  to  i\  product  now  usually  marke<l 
"whisky."     541. 

36.  Same. — ^For  the  purposes  of  the  reyenue  laws,  the  term  "high 

wines''  should  be  applied  to  thut  which  is  practically  the 
first  product  of  distillation  in  which  substances  congeneric 
with  alcohol  have  not  been  transformed  or  their  proi)erties 
otlierwlse  partially  eliminated  so  as  to  convert  them  lnti» 
any  form  of  i)otable  siiirits,  and  should  not  l>e  applied  either 
to  any  product  of  distillation,  or  to  spirits  which  have  been 
reduced  by  dilution  or  otlier^ise  partially  transformed  so 
as  to  convert  them  into  a  form  of  iwtiible  spirits,  although 
yet  in  crude  form.    76. 

37.  Same. — ^When  '*  high  wines  "  have  been  diluted  to  potable  proof 

before  being  withdrawn  from  receiving  cisterns  into  casks, 
and  then  constitute  a  form  of  ix)table  spirits,  although 
crude,  then,  so  far  at  least  as  the  revenue  laws  are  con- 
cerned, such  product  more  nearly  resembles  the  particular 
form  of  i)otable  spirits  whose  name  it  will  ultimately  be 
than  it  does  "high  wines,"  and  it  should  be  branded  with 
the  name  of  the  imrticular  i>otable  spirits  for  which  it  is 
intended.    Ih. 

38.  Same. — The  term  "  spirits,  as  the  case  may  be,"  applies  to  those 

products  of  distillation  in  which,  by  reason  of  the  original 
material  used  and  the  methods  of  distillation  employed, 
certain  characteristic  congeneric  products  have  been  re- 
tained which  differentiate  them  into  certain  forms  of  pota- 
ble spirits,  such  as  whisky,  brandy,  and  rum.    Ih. 

39.  Same. — ^The  term  "  alcohol "  should  be  applied  to  the  distillate 

heretofore  known  as  "  pure,  neutral,  or  cologne  spirits." 
Ih, 

40.  Same. — The  by-product  in  the  distillation  of  "true  alcohol." 

for  the  pur[>oses  of  the  revenue  laws,  may  be  branded  as 
•'  commercial,"  *'  refuse,"  or  "  coarse  "  alcohol,  or  any  other 
term  which  will  indicate  definitely  that  it  is  a  product  in- 
tended only  for  puriK)8e8  entirely  distinct  from  those  of  a 
food  or  drug.    76.,  542. 

41.  Same — How  Rectified  Spirits  Should  be  Branded. — Spirits  which 

have  been  rectified  should  be  branded  so  as  to  show  dis- 
tinctly that  the  appropriate  name  of  the  potable  spirits  is 
not  applied  to  si)irits  from  which  the  congeneric  substances 
have  been  practically  eliminated — which  would  leave  an 
alcohol — but  only  to  those  products  of  distillation  which, 
without  being  blended  or  compounded  with  other  substances, 
have  been  so  treated  as  to  partially  transform  or  otherwise 
partially  eliminate  the  original  congeneric  spirits  and  bring 
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them  to  the  condition  of  a  particular  form  of  potablc^ 
spirits.    /&. 

42.  Same. — The  duty  of  rebranding  packages  of  distilled  spirits  to 

conform  to  proiiosod  regulations  should  not  be  imix>sed  in 
all  cases,  but  should  be  limited  to  instances  where  the  i>ar- 
ties  intending  to  use  the  spirits  in  Federal  commerce  in 
such  manner  as  to  render  tbeni  subject  to  the  food  and 
drugs  act,  request  a  change  In  the  branding.    /&. 

43.  Same. — The  owner  of  a  cask  of  spirits  may  brand  his  end  of 

the  cask  with  any  name  he  sees  fit,  subject  only  to  the  pen- 
alties of  the  food  and  drugs  act  if  it  should  enter  into  Fed- 
eral commerce  when  mislabeled  or  misbranded  under  that 
act.    76. 
fifcc  aUo  Food  and  Drugs  Act. 

QUABTEBMASTEB'S  SUPPLIES.     8ee  Eight-Hour  Law,  5. 

BAILBOADS. 

1.  Beduced  Bates  to  Reclamation  Service  Employees. — There  is 

no  provision  in  the  act  to  regulate  commerce  (act  of  Felh 
ruary  3,  1S.S7,  24  Stat.,  379),  or  in  its  various  amendments, 
which  Justitles  the  granting  of  reduced  rates  by  railroads 
to  emi)loyees  of  the  Reclamation  Service  and  dependent 
members  of  their  families  and  servants  accompanying  them, 
and  laborers  destined  for  work  in  that  service.    47. 

2.  Same. — If  railroads  accord  these  reduced  rates,  they  will  be 

obliged  to  grant  the  same  rates  to  the  public  in  general  iu 
order  to  avoid  a  violation  of  section  2  of  the  act  of  June 
29,  1906  (34  Stat,  584,  587).     76. 

3.  Baltimore    and    Potomac    Bailroad    Company — Bight   of    Way 

Along  Anacostla  Blver,  B.  C. — The  construction  by  the  Bal- 
timore and  I'otomac  Railroad  Comimny,  under  the  acts  of 
Congress  of  Februai-y  5,  1867  (14  Stat.,  387),  and  March 
18,  1869  (16  Stat.,  1),  of  what  is  linown  as  its  "curved" 
line  of  road  along  the  northern  shore  of  the  Eastern  Branch 
of  the  Potomac  River  between  south  L  and  south  M  streets, 
in  the  District  of  Columbia,  and  its  open  and  notorious 
operation  of  that  line  ever  since  its  construction  prior  to 
1870,  with  the  tacit  consent  of  C'ongress  and  of  the  Execu- 
tive authorities,  give  to  that  comimny  the  same  rights  to 
maintain  and  operate  said  line  which  it  would  have  had  if 
this  route  had  been  specifically  designated  in  the  acts  which 
authorized  the  construction  of  the  road  within  the  district. 
577. 

4.  Same. — Tht?  construction  by  that  company  of  what  is  known 

as  its  "  straight "  line  of  road  along  the  northern  shore  of 
the  Eastern  Branch  of  the  Potomac  Blver,  in  the  District  of 
Columbia,  under  tlie  acts  of  February  5,  1867,  and  March 
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18,  1869;  its  payment  of  tlie  sum  of  $20,000,  fixed  by  the 
Secretary  of  War  under  the  act  of  May  14,  1888  (25  Stat., 
138),  as  the  additional  expense  of  construction  of  the 
bridge  across  the  Eastern  Branch  of  the  Potomac  River, 
by  reason  of  the  change  of  plans  to  avoid  interfering  with 
the  operation  of  its  "  straight "  line  of  road ;  and  its  use  of 
said  line  ever  since  its  construction,  with  the  linowledge  of 
Congress  and  of  the  officers  having  such  matters  in  charge, 
and  without  objection  by  either,  vested  in  that  company 
the  same  right  to  have,  maintain,  and  use  its  "straight'* 
line  of  road  that  it  would  have  had  if  such  right  had  been 
expressly  granted.    /6. 

5.  Same — Width  of  Bight  of  Way. — Since  the  Maryland  charter 

of  the  railroad  company  allows  a  width  of  66  feet  for  the 
right  of  way,  and  since  the  act  of  Congress  of  February  5, 
1867,  gives  the  same  right  and  privilege  in  this  respect,  and 
since  the  location  and  construction  of  the  "  curved "  and 
"  straight "  lines  of  road  were  upon  this  basis,  the  right  of 
way  of  the  railroad  company  on  each  of  these  two  lines  is 
66  feet  in  width ;  that  is,  33  feet  on  each  side  of  a  line  mid- 
way between*  the  inner  rails  of  each  track.    /&. 

6.  Same — ^A  Perpetual  Easement. — ^This  right  and  interest  of  the 

railroad  company  is  a  perpetual  easement  for  railroad  pur- 
poses, leaving  in  the  United  States  only  the  naked  fee,  with 
a  possibility  of  reverter  of  the  beneficial  use.    76. 

7.  Same. — The  conveyance  of  square  1137  and  part  of  sqnare  1117, 

in  the  city  of  Washington,  District  of  Columbia,  to  Sidney 
Bieber,  authorized  by  section  21  of  the  act  of  June  30,  1906 
(34  Stat.,  787),  should  be  such  as  to  enable  the  purchaser 
to  assert  any  right  which  the  United  States  could  rightfully 
assert  and  no  other.  It  can  not,  however,  determine  what 
this  interest  is  or  fix  the  respective  rights  of  the  purchaser 
and  the  railroad  company.  Streets  within  the  lands  to  be 
sold  should  be  excepted  from  the  conveyance.  /&. 
.  8.  Same — The  Easement  does  not  Include  Bight  to  Occupy  the 
Space  Between  the  "  Curved "  and  "  Straight ''  Lines  of 
Boad. — The  easement  of  the  railroad  company  to  have  and 
maintain  its  said  **  curved  "  and  **  straight "  lines  of  road 
does  not  extend  to  nor  .include  the  right  to  occupy  the  space 
between  these  two  rights  of  way  with  sidetracks,  or  other- 
wise. /6. 
0.  Same — Such  Grants  Construed  Against  Grantee.-^Unlike  grants 
by  private  persons,  grants  of  public  property  or  rights  are 
construed  against  the  grantee,  and  pass  nothing  beyond 
what  Is  granted  expressly  or  by  necessary  Implication.    76. 
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10.  Same — The  Question  as  to  Whether  the  Seeretary  of  War 
Should  Withhold  the  Ezeoution  of  the  ConTeyanee  One  of 
Propriety  and  Expediency. — ^The  inquiry  as  to  whether,  in 
view  of  the  fact  tliat  this  water  front  may  in  future  bo 
needed  by  the  Government  in  connection  with  any  improve- 
ment of  the  Anacostla  Uiver,  the  Secretary  of  Wair  should 
withhold  the  execution  of  the  cimveynnoe  of  the  premises 
until  the  matter  can  be  submitted  to  Congress  for  its  fur- 
ther consideration,  raises  n  question  of  propriety  and  ex- 
pediency rather  than  of  law,  ui)on  which  the  Attorney- 
General  can  not  advise.    Ih, 

BANK.     See  Xwy,  S-14,  19,  20.  28,  29,  31,  34.  35. 

BEGLAMATION    SEBVICE.      See    Contracts,    7;     Eight- Horn 
Law,  G-12;  Uailroads,  1,  2. 

BEENLISTMENT.     it^ve  Navy,  1,  2. 

BEFUND.     See  Internal  Revenue,  9-18. 

BEGISTBATION.     See  Postal  Service,  16-18. 

BELATIVE  BANK.     See  Navy,  S,  11-14,  34,  ;ir>. 

BEMISSION  OE  FINES.     See  Immigration,  3f>. 

BESEBVATIONS. 

1.  Bubii:  Bay  Naval  Reservation — Jurisdiction  of  the  Havy  De- 

partment—Section 12  of  the  act  of  July  1,  1902  (32  Stat., 
691,  695),  which  reserved  to  the  United  States  in  the  Philip- 
pine Islands  "  such  land  or  other  property  as  shall  be  des- 
ignated by  the  President  of  the  United  States  for  military 
and  other  reservations,"  does  not  confer  ujwn  him  the 
power  to  withdraw  the  reservation  completely  from  the 
local  Jurisdiction  and  place  it  under  the  jurisdiction  of  the 
Navy  Department,  thereby  erecting  a  new  and  independent 
authority  for  all  purposes  of  civil  government.    91. 

2.  Same. — Section   12   simply  grants  and   reserves  property;    it 

does  not  confer  governmental  jurisdiction.  /6. 
8.  Forest  Reserves — Employment  of  Geologists  by  the  Geological 
Survey  to  Examine  Xining  Claims  in. — The  Secretary  of  Ag- 
riculture is  not  authorized  to  pay  the  expenses  of  geologists 
employed  l)y  the  (ieologicai  Survey  of  the  Department  of 
the  Interior  to  examine  mining  claims  In  forest  reserves 
out  of  the  ai)pr()priation  **  General  exiwnses.  Forest  Service. 
•  *  *  to  protect,  administer,  improve,  and  extend  the 
national  forest  reserves"  (net  of  June  30,  1906,  34  Stat., 
683),  or  the  appropriation  raised  by  section  5  of  the  act 
of  February  1,  11K).5  (:«  Stat.,  628),  for  the  "protection, 
administration,  improvement,  and  extension  of  the  Federal 
forest  reserves,"  wliere  such  emi)!oyment  Is  for  the  purpose 
of  securing  tlie  ctinrellatlon  of  those  claims  and  the  geolo- 
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gists  are  to  be  wholly  under  the  control  of  and  paid  by  the 
Department  of  the  Interior.     269. 

4.  Same. — The  Secretary  of  Agrlcnlture  has,  however,  the  right 

to  make  any  investigations  necessary  or  appropriate  to  the 
proper  discharge  of  his  duties  "  to  protect,  administer,  im- 
prove, and  extend  the  national  forest  reserves,'*  and  for 
these  purposes  the  ascertainment  of  the  geological  condi- 
tions of  the  soil  in  certain  parts  of  these  reserves  may  be 
obviously  relevant  and  the  employment  of  the  geologists  • 
above  referred  to  clearly  within  his  authority.     /&. 

5.  Same. — Information  thus  obtained  may  be  placed  at  the  disi>o- 

sition  of  the  Department  of  the  Interior  and  used  for  any 
purpose  appropriate  to  the  duties  of  that  Department,    /ft. 

6.  National   Forest   Beserve — Charge   for   TTse   of  Lands   or   Be- 

sources — Permits. — ^The  Secretary  of  Agriculture  Is  author- 
ized by  the  act  of  February  15,  1901  (31  Stat,  790),  to 
make  the  granting  of  permits  for  the  use  of  lands  or  re- 
sources within  the  national  forest  reserves  for  the  pur- 
poses contemplated  by  that  act,  which  include  irrigation, 
mining,  and  quarrying,  etc.,  dependent  upon  the  payment  of 
such  charges  as  he  may  deem  reasonable.    421. 

7.  Same  —  Basis    of    Charge  —  Conservation    Charge.  —  Whether 

charges  based  upon  the  grounds  speciflcally  enumerated  by 
the  Secretary  of  Agriculture,  to  wit,  the  use  of  the  ground 
and  rights  of  way  without  regard  to  their  special  value  for 
the  particular  purposes  contemplated  by  the  permit,  and  for 
"  conservation,"  being  the  si>ecial  value  of  the  land  for  the 
particular  purpose  contemplated  in  excess  of  Its  value  for 
general  purposes,  would  or  would  not  be  reasonable.  Is  not 
a  question  which  can  proi)erly  be  determined  by  the  Attor- 
ney-(}eneral.    76. 

8.  Same. — Intimated,  that  the  right  to  use  water  on  the  forest 

reserves  can  be  secured  only  under  the  provisions  of  the 
act  of  June  4.  1897  (30  Stat.,  35),  and  of  other  legislation 
speciflcally  referring  to  the  reserves,  unless  such  rights  ex- 
isted before  the  particular  reserve  In  question  was  create<l. 
/&. 

BETIBED  OFFICEBS.     See  Navy,  6,  7 ;  Rkvenue-Cutteb  Service. 

BETIBEMENT. 

Mates,  Rank,  Grade,  Pay.     See  Navy,  15-21). 
Medical  Director,  Rank,  Grade.    See  Navv,  34,  35. 
Passed  Assistant  Engineers,  Advancement,  Rank,  Grade. 
See  Navy,  30,  31. 
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1.  Appointment  of  Ketired  Officer  of  Bevenne-Cntter  Service  to 

Civil  Office  Under  the  Government — The  President  has  au- 
thority to  ai»i)olnt,  without  compliance  with  the  civil-servico 
rules,  a  retired  ofttcer  of  the  Ilevenue-C utter  Service  whoso 
pay  amounts  to  $2,<>25  i)cr  annum,  to  su[)eriutend  the  con- 
struction of  self-righting  and  self -balancing  lifeboats  and 
other  life-saving  ai^iaratus,  for  such  i^eriod  as  his  services 
may  be  required,  at  a  rate  of  comjiensation  to  be  fixed  by 
the  Secretary  of  the  Treasury.    4(>(). 

2.  Same. — The  clvll-servlce  act  authorizes  the  making  of  special 

*  exceptions  from  the  provisions  of  the  rules  promulgated 
thereunder,  provided  the  exceptions  are  set  forth  in  con- 

*  nection  with  the  rules  and  the  regulations  therefor  stated 
In  the  annual  rei)orts  of  the  Civil  Service,   'lb. 

8.  Same. — Such  employment  psvill  not  be  an  api)olntment  to  an 
office  as  contemplateii  by  the  act  of  July  31,  1<S94  <28  Stat., 
205).     76. 
REVENUE  OFFICEBS. 

Duty  to  Testify.    See  Intkrnal  Ukvknuk.  1^21. 
RIGHT  OF  WAY.     See  Railroads,  3-«. 
BIO  GBANDE  BIVEB.     See  Mexican  Houndarv. 
SALARY. 

Kecess  Appointee.     See  Navy,  Ti. 

Withholding  Salary  of  a  (Jovernmknt  Clerk.    See  Govern- 
ment Employees. 
SALE. 

Of  Commissary  Stores.    See  Army,  4. 

Of   Condemn k!)    Medical    Supplies.     See   Food   and   Drugs 
Act,  17-20. 
SARATOGA  SPRINGS,  N.  Y.     See  Public  Biildings,  1,  2. 
SEAL  FISHERIES. 

1.  Authority  of  Agents  of  the  Department  of  Commerce  and  Labor 

to  Hake  Arrests. — The  aprents  of  the  Depjirtment  of  Com- 
merce and  I^hor  have  iK)wer  under  section  174  of  the  act 
of  March  3,  ISJH)  C^  Stat..  12M0),  uix)n  reasonable  ground 
for  susi)ectlng  that  a  violation  of  the  laws  for  the  protec- 
tion of  the  Alaska  seal  fisheries  has  occurred,  to  search  any 
vessel  within  the  .'i-inile  limit,  according  to  the  practice  of 
customs  officers  when  acting  under  section  3059,  Revised 
Statutes,  and  to  seize  such  vessels  and  any  property  on 
board.  They  may  also  make  arrests  of  i)ersons  on  board 
such  vessels  reasonably  believed  to  be  guilty  of  a  crime, 
and  need  not  previously  obtain  a  warrant.     243^ 

2.  Same. — In  like  manner,  arrests  and  seizures  may  be  made  on 

land  when  probable  cause  exists  to  believe  a  criminal  of- 
fense has  b(»en  committeil.     lb. 
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3.  Same — Seizure  Upon  Land  or  Sea. — Sealskins  reasonably  be- 

lieved to  have  been  acquired  as  the  fruits  of  such  crime 
maj'  be  seized  either  upon  land  or  at  sea  within  the  3-nille 
limit.    /6. 

4.  Protection  of  Seal  Kookeries  on  Prlbilof  Islands — Guard  Justi- 

fied In  Using  Force. — The  guard  maintained  by  the  United 
States  on  the  Pribilof  Islands  for  the  purpose  of  protecting 
the  seal  rookeries  thereon  were  Justified  in  using  all  neces- 
sary means  at  their  command  in  resisting  the  landing  on 
those  islands  of  armed  Japanese  from  armed  vessels  for 
the  purpose  of  killing  seals  and  of  appropriating  their  skins, 
and  in  firing  upon  them  after  they  had  refused  to  surrender 
and  attempted  to  escape  with  the  skins  of  the  slaughtered 
animals.    587. 

5.  Same — United  States  Justified  in  Protecting  its  Property. — The 

United  States  has  the  undoubted  property  rights,  as  well 
as  rights  of  sovereignty,  in  tlie  living  seals  on  the  Pribilof 
Islands,  and  is  justified,  as  any  other  pro[3erty  owner  would 
be.  In  protecting  those  rights  from  violent  invasion ;  and  if. 
In  attempting  to  violate  those  rights,  the  invader  meets 
death  or  Injury,  there  is  no  greater  reason  for  complaint 
than  there  would  be  for  a  burglar,  discovered  in  rifling  the 
premises  he  bad  feloniously  entered,  to  complain  if  he  were 
shot  by  the  owner,  /b. 
€.  Same — ^Analogy  to  a  Felony  at  Common  Law. — It  is  not  less 
clearly  unlawful  by  the  law  of  nations  for  a  band  of  for- 
eigners, more  or  less  fully  armed,  to  invade  the  territory 
of  a  sovereign  power  with  the  deliberate  purpose  to  violate 
its  laws  and  misappropriate  its  property,  than  it  is  a 
felony  by  the  common  law  for  one  to  break  by  night  into 
the  dwelling  of  another  with  felonious  intent.  76. 
7.  Same — Japanese  not  Entitled  Under  the  Treaty  of  1894  to 
Greater  Immunity  than  our  own  Citizens. — Article  1  of  the 
l^-eaty  of  November  22,  18d4  (29  Stat.,  848),  with  Japan 
can  not  be  construed  as  giving  to  the  Japtmese  greater 
privileges  than  are  conferred  uiwn  our  own  citizens,  or  as 
depriving  either  American  citizens,  or  the  Government  in 
its  corjwrate  capacity,  of  the  natural  and  universal  right 
of  self-defense  for  person  or  property,  and  of  resisting  by 
force  a  lawless  force  of  lawbreakers  merely  because  the 
latter  happen  to  be  Japanese.    Ih, 

SEAMEN.     See  Vessels,  12,  13. 

SECBETABY  OP  AGBICtrLTXTBE.     See  Reservations,  3,  4,  6,  7. 

SECBETABY  OF  COMMEBCE  AND  LABOB.     See  Immigration, 
30,30. 

SECBETABY  OF  THE  INTEBIOB.     See  Indians,  1,  4,  28,  29,  31. 
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SECBETABY  OF  THE  TREASURY,     ^ec  Indians,  21,  30;   In- 
ternal Revenue,  20. 
SECRETARY  OP  WAR.     See  Army,  1,  .*?. 
SEDITIOUS  PUBLICATIONS.     See  Postal  Service,  1-6. 
SEMINOLE  INDIANS.    See  Indians,  24-^30. 
SENATORS.     See  Congress,  6. 

SHIPPING. 

1.  Areas  of  Forbidden  Anchorage — Authority  to  Establish. — ^There 
is  no  general  authority  under  existing  law  conferred  on  any 
Executive  Deimrtment  to  establish  areas  of  "forbidden 
anchorage  "  In  the  harbors  of  the  United  States.  258. 
a.  Same — No  Authority  to  Xake  Regulations  ITnder  Act  of  July  7, 
'  1898.— A  criminal  statute  (act  of  July  7,  1898,  30  Stat., 
717),  which  punishes  willful  or  malicious  injury  to  the 
harbor-defense  system  of  the  United  States  and  intentional 
violation  of  any  regulation  of  the  War  Department  respect- 
ing the  same,  can  not  be  talcen  as  a  grant  of  power  to  make 
regulations  on  the  subject  in  question,  however  important 
and  desirable  such  regulations  may  be.    Ih. 

3.  Same — Legislation    by   Congrress   Needed. — The   Attorney-Gen- 

eral concurs  in  the  view  that  general  legislation  by  Con- 
gress is  necessary  for  the  protection  of  submarine  cables 
connecting  the  several  military  stations  In  the  various  forti- 
fied harbors  of  the  United  States.     /&. 

4.  Tonnage  Tax — Coal  for  Navy — Transportation  in  Foreign  Ves- 

sel.— The  British  steamship  Femdene,  which  transported 
coal  belonging  to  the  Ignited  States,  designed  for  the  Navy, 
from  Newport  News  to  San  Francisco,  and  had  no  other 
cargo,  was  not  a  vessel  having  on  board  goods,  wares,  and 
merchandise  within  the  meaning  of  section  4219,  Revised 
Statutes,  as  amended  by  the  acts  of  February  27,  1877  (19 
Stat.,  250),  and  June  26,  1884  (23  Stat,  57),  imposing  a 
tax  of  50  cents  per  ton  **  upon  every  vessel  not  of  the  United 
States  which  shall  be  entered  In  one  district  from  another 
district  having  on  board  goods,  wares,  and  merchandise  to 
be  delivered  in  another  district."    426. 

5.  Same. — If  the  Ferndene  carried  any  other  goods,  wares,  or 

merchandise,  not  the  property  of  the  Government,  that  por- 
tion of  her  cargo  would  be  liable  to  forfeiture  under  the  act 
of  February  17,  1898  (30  Stat.,  248).  lb. 
Liability  of  Steamship  Companies  fob  Transportation  and 
Expenses  Incident  to  Deportation  of  Aliens,  Incmjdino 
Attendants.     See  Immigration,  30-38. 

SLIP  LAWS.     See  Public  Printino,  1-3. 

SMITHSONIAN  INSTITUTION.    See  Executive  Departments,  3. 
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SOLDIEBS'  HOME. 

Insane  Inmate — Maintenance  in  Qovernment  Hospital  for  the 
Insane — Pension. — Where  an  inmate  of  the  National  Sol- 
diers* Home  becomes  insane  and  is  transferred  to  the  Gov- 
ernment Hospital  for  the  Insane,  the  pension  received  by 
such  inmate  is  to  be  devoted  to  his  maintenance  and  treat- 
ment at  the  hospital;  and  the  excess  cost  of  such  mainte- 
nance and  treatment  over  the  amount  of  his  [)ensiou  is  to  bo 
paid  from  funds  appropriated  for  such  hospital.  512. 
Appointment  of  a  Senator  ob  Ck)NGRES6MAN  as  a  Member  op 

THE  BOABD  OF  MANAGERS..     See  CONGRESS,  6-9. 

SOVEBEIGNTY.     See  Panama,  11,  12. 
STAMP  TAXES.     See  Internal  Revenue,  17. 
STATE  IMMIGEATION.     See  Immigration,  2-29. 
STATITTOBY  CONSTBUCTION. 

1.  Beasonable  Construction. — I^iaws  should  be  given  a  reasonable 

construction  and  application  to  further  the  object  of  the 
lawmalser.     12. 

2.  Bnrdensome  Keqnirements  which  may  be  Performed  in  Several 

Ways. — ^When  the  law  imposes  a  burdensome  requirement . 
upon  an  individual  to  do  some  act  which  can  be  reason- 
ably well  done  in  several  wnys,  and  does  not  expressly  or 
impliedly  require  it  to  be  done  In  any  imrticular  way,  it 
can  be  satisfied  by  doing  the  act  in  the  way  least  expen- 
sive or  troublesome  to  the  individual.    381. 

3.  Grave  Public  Injury  or  Inconvenience. — There  is  a  presump- 

tion against  a  construction  of  a  statute  which  would  cause 
grave  public  injury  or  even  inconvenience  (187  U.  S.,  118, 
124).     449. 

4.  Great  Inconvenience,  Inequality,  or  Injustice. — It  is  a  familiar 

rule  of  construction  that  where  a  imrticular  construction  of 
a  statute  will  occasion  great  Inconvenience  or  produce  in- 
equality and  injustice,  that  view  is  to  be  avoided,  if  another 
and  more  reasonable  interpretation  is  present  in  the  stat- 
ute.   (>05. 

5.  Statute  which  Interferes  with  the  Carrying  out  of  a  Subse- 

quent Statute. — Where  the  meaning  of  a  statute  is  fairly 
plain,  the  fact  that  it  interferes  with  the  carrying  out  of 
the  terms  of  a  subsequent  statute  in  a  manner  probably  not 
contemplated  by  Congress  can  not  be  considered.  In  such 
cases  the  legislative  intent,  even  if  it  were  susceptible  of 
legal  ascertainment,  is  of  little  effect  except  as  it  is  ex- 
pressed in  legislative  enactments,  and  when  so  expressed 
the  legal  meaning  of  what  is  said  must  be  taken  to  express 
the  legislative  intent,  whenever  that  intent  Is  material. 
537. 
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6.  In  the  absence  of  an  express  repeal  of  an  earlier  statute  b^*  a 

later  one  covering  the  Siime  subject,  eflfect  should  be  given 
to  both  unless  there  is  a  iMsitive  repugnance  between  them. 
In  whole  or  in  ixirt,  in  which  case  the  earlier  statute  is 
repealed  by  implication  to  the  extent  of  such  repugnancy, 
or  unless  tlie  provisions  of  the  latter  statute  cover  the 
whole  suliject  of  the  earlier  law  and  are  plainly  intended 
as  a  substitute  therefor.  In  which  case  there  Is  likewise  a 
repeal  of  the  earlier  statute  by  Implication.     160. 

7.  The  language  of  a  later  statute  will  be  harmonized,  if  possible, 

with  that  of  an  earlier,  and  will  be  held  to  have  modified 
the  earlier  only  in  so  far  as  they  are  plainly  in  conflict; 
but  if  there  Is  an  evident  conflict  between  the  terms  of  the 
two  enactments  those  of  the  latter  must  prevail.    476. 

S.  Similar  Term  used  in  an  Appropriation  Act  as  Emplosred  in 
the  Civil-Service  Act. — Where  Congress  in  an  fipproprlatlon 
act  makes  use  of  the  very  term  employed  In  the  clvU-service 
act  in  describing  appointments  to  be  made  In  accordance 
with  its  provisions,  it  is  manifest  that  there  was  no  inten- 
tion to  waive  the  requirements  of  the  civil-service  law. 
502. 

9.  Construction  Placed  upon  an  Act  by  the  Department  Charged 
with  its  Execution. — ^When  the  meaning  of  a  statute  is 
doubtful,  great  weight  should  be  given  to  the  construction 
placed  upon  it  by  the  Deiiartment  charged  with  its  execu- 
tion, and  where  such  construction  has  l>een  uniform  and 
long  continued  It  should  not  be  disregarded  without  the 
most  cogent  reasons,  and  still  greater  weight  should  be 
given  where  the  statute  has  been  subsequently  reenacted 
by  Congress.    311. 

10.  Departmental  Construction. — Where  the  meaning  of  a  statute 

Is  doubtful  or  ambiguous,  the  practical  construction  placed 
upon  it  by  the  Department  of  the  (tovernment  charged  with 
its  administration,  if  contemiwraneous,  uniform,  and  long 
continued,  although  not  deemed  controlling  on  the  courts, 
will  ordinarily  be  followeil.     390. 

11.  Same. — Departmental  construction  is,  however,  without  weight 

where  the  statute  Is  clear  and  explicit  and  free  from  am- 
l)lguity  or  doubt.     /6. 

12.  Argument  in  favor  of  a  particular  construction  of  a  statute 

i)ecause  other  statutory  provisions  have  that  meaning, 
though  i)ermlssible,  Is  not  of  great  force.    304. 

13.  A  prohibition  in   a   statute   of  general  application   does  not 

extend  to,  or  affect,  the  sovereign,  unless  Its  language  re- 
el ui  res  that  such  a  meaning  sliall  l)e  given  to  It.  The  sover- 
eign authority  of  the  country  is  not  bound  by  the  words  of 
a  statute  unless  named  ttierein.     (20  Wall.,  251.)     415. 
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14.  Debates  in  Congress — Scope  of  a  Statute. — Althougb  debates  in 
Congress  are  not  appropriate  sources  of  information  from 
whicli  to  discover  the  meaning  of  an  act  of  Congress,  yet 
the  Supreme  Court  has,  on  occasion,  examined  the  reports 
of  committees  of  either  House  witli  a  view  to  determining 
the  scope  of  statutes  passed  on  the  strength  of  such  reports. 
{United  States  v.  Binns,  194  i:.  S.,  486,  495.)  254. 
For  Statutes  Interpreted  sec  Tables  of  Acts  of  Congress, 
AND  Sections  of  the  Revised  Statutes,  Cited  or  Re- 
ferred to,  see  pp.  v-xii;  also  Hawaii,  1. 

STEAMSHIP  COISIPANIES.     Sec  Immigration,  31,  32,  36,  37. 

STEAMBOAT-INSPECTION   SERVICE. 

1.  Number  of  Passengers  Allowed  on  Steamboats. — The  duty  of 

enforcing  the  law  limiting  the  number  of  passengers  a 
steamer  may  carry  rests  equally  on  officers  of  the  customs 
and  on  steamboat  lnsi)ectors  under  section  4496,  Revised 
Statutes;  and  the  Secretary  of  Commerce  and  Labor,  the 
Steamboat-Inspection  Service  having  been  transferred  from 
the  Treasury  Department  to  his  Department,  has  the  au- 
thority to  apiwint  additional  inspectors  at  certain  ports 
and  to  assign  them  to  the  duty  in  question,  but  he  is  not 
authorized  to  assume  entire  control  of  the  enforcement  of 
this  provision  of  the  law.    272. 

2.  Same. — The  "inspectors  aforesaid/'  referred  to  in  section  30 

of  the  act  of  February  28,  1871  (16  Stat.,  440),  from  which 
section  4496,  Revised  Statutes,  is  taken,  were  local  inspect- 
ors of  steam  Tcssels,  and  therefore  the  words  "all  inspect- 
ors," In  section  4496,  refer  to  such  inspectors,  being  the 
only  ones  Included  in  Title  I.ll  of  the  Revised  Statutes,  and 
not  to  inspectors  of  customs.    Ih. 

STRAIGHT  WHISKY;     See  Pure-Food  Law,  16. 

STJBIG  BAY  NAVAL  BESEBVATION.     See  Rebervatioks,  1,  2. 

SXJBMABINE  AND  SITBSUBFACE  BOATS.     See  Navy,  36-40. 

SUBSTITUTE  BONDS.     See  Bonds,  1.  2. 

SUNDAYS.     See  Postal  Service,  12. 

SUBETY.     See  Bonds,  1. 

SURETY  COMPANIES.     Sec  Bonds,  4,  r». 

SUBGEON-GENEiULL  OF  THE  ABMY.     See  Contracts,  1. 

SUBVEYOBS  OF  CUSTOMS.  Sec  Disbursement  of  Public. 
Moneys. 

TEA-INSPECTION  ACT.    See  Food  and  Drugs  Act,  1-5. 

TESTIMONY.     See  Internal  Revenuk,  19-21. 

TITLE.     See  Naval  Hospital  at  Yokohama. 


716  Index — Digest. 

TONNAGE  TAX.     See  Shipping,  4,  5. 
TRANSFER.     See  ExEcrxivE  Departments,  d-13. 
TRANSPORTATION.     See  Vessels.  1-9. 

TREASURY  DEPARTMENT. 

1.  Comptroller  of  the  Treasury — ^Pasrments  out  of  the  Treasury. — 

The  relative  jurisdictions  of  the  Comptroller  of  the  Treasury' 
and  of  the  Attorney-General  over  questions  involving  the 
r)ayment  of  money  out  of  the  Treasury,  reviewed,  and  opin- 
ion of  December  22,  1904  (25  Op.,  301),  approved  and  fol- 
lowed.    81. 

2.  Same. — Oenerally  speaking,  the  decision  of  the  Comptroller  of 

the  Treasury  is  conolusive  in  cases  involving  the  application 
of  an  appropriation  and  the  exi)enditure  of  public  moneys, 
and  governs  the  auditing  officers  and  himself  (n  passlni; 
accounts  under  section  8  of  the  act  of  July  31,  1894  (2H 
Stat.,  208).     609. 

3.  When,  however,  the  disbursement  is  a  question  of  general  and 

great  importance,  and  especially  when  the  Comptroller,  in 
advance  of  a  decision  by  himself,  requests  that  the  matter 
be  referred  to  the  Attorney-General  for  opinion  and  states 
that  he  will  be  guided  by  such  opinion,  the  question  may 
properly  be  answered  by  the  Attorney-General.  /&. 
Rules  stated  In  former  opinions  adhered  to.    lb, 

4.  Second  Comptroller  of  the  Currency — Office  can  not  be  Filled 

by  the  Secretary  of  the  Treasury. — ^The  Secretary  of  the 
Treasury  has  no  |K)wer,  under  section  169.  Revised  Statutes, 
to  apiwliit  a  i>erson  to  fill  the  office  of  Sectmd  Deputy 
(.Comptroller  of  the  Currency  createtl  by  the  act  of  May 
22,  1908  (35  Stat..  203).  no  such  authority  being  expressly 
granted  in  the  act  creating  that  office.    027. 

5.  Same — Power   in   Absence    of   Comptroller   and    First    Deputy 

Comptroller. — The  Second  Deputy  Comptroller  will  have 
power  to  perform  all  the  duties  of  the  Comptroller  and 
First  Deputy  Comptroller  of  the  Currency  In  the  absence  or 
disability  of  those  officers.     76, 

6.  Same — Bond  may  be  Eequired.— The  Secretary  of  the  Treas- 

ury, VL\yon  the  request  of  the  Comptroller  of  the  Currency 
and  with  the  approval  of  the  President,  may  require  the 
Second  Deputy  Comptroller  to  execute  a  voluntary  bond  in 
such  penalty  as  may  to  him  seem  adequate  to  protect  the 
public  Interests.     Ih. 

CoMPBOMiSE.    SocOlkomargarine  Law, 

Deposit  of  Eastern  Cherokee  Fund.     See  Indians,  32. 

Statement  to  Secretary  of  the  Treasury  of  Sales  of  Com- 
missary Stores.     See  Army,  4. 
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UNITED  STATES.    See  Mexican  Bovndaby,  4. 

Pbotection  of  Seals.    See  Seal  Fishebieb,  4,  5. 
Right  to  Dispose  of  Wyandotte  Indian  Cemetery  at  Kan- 
sas CiTY»  Kans.    See  Indians,  34. 
Destbuction   of  Oyster  Beds  in   Navigable  Waters.    See 
Navigable  Waters,  1. 
VESSELS. 

1.  Transportation  of  Coal  for  Nayy  in  Foreign  Vessels. — Coal  for 

the  use  of  the  Navy  may,  under  existing  law,  be  trans- 
ported by  sea  from  ijorts  on  the  Atlantic  to  ports  on  the 
Pacific  coast  of  the  United  States  In  vessels  of  foreign  reg- 
istry where  sufi3cient  American  vessels  for  that  purpose  can 
not  be  had,  or  where  the  charges  made  by  such  vessels  are 
excessive  and  unreasonable.    415. 

2.  Same. — The  forfeiture  of  such  coal  would  merely  vest  the  title 

thereto  In  the  United  States,  and  the  Government  would 
thereby  merely  acquire  title  to  something  which  it  already 
owned,    lb, 

3.  Same.— The  act  of  April  28,  1904  (33  8tat.,  518),  which  pro- 

vides that  the  War  and  Navy  Deimrtments  shall  In  general 
employ  vessels  of  the  United  States  for  the  transportation 
of  coal  and  other  supplies  inirchased  for  the  use  of  the 
Army  or  Navy,  provided  the  rates  charged  are  not  excessive 
or  unreasonable,  contemplates  the  possibility  that  it  may 
be  impossible  to  comply  with  its  terms  without  exposing 
the  Government  to  exorbitant  and  unreasonable  expense. 
7&. 

4.  Same. — This  statute  does  not  expressly  cover  the  conting^ency 

that  there  might  be  no  American  vessels  obtainable  at  any 
cost,  but  in  such  a  case  the  rule  of  a  reasonable  construc- 
'  tion  of  all  legislative  acts  applies,  and  there  would  be  the 
same  right  to  employ  other  means  of  transiwrtatiou  as  is 
expressly  granted  where  American  vessels  can  be  procured, 
but  only  at  excessive  cost  to  the  Government,     /b. 

5.  Same — When  Preight  Bates  Charged  by  American  Vessels  are 

Excessive,  Open  Competition  Lawful.— Whenever  the  Presi- 
dent shall  determine,  as  provided  by  the  act  of  1904,  that 
the  rates  of  freight  charged  l)y  American  vessels  for  tbe 
transportation  of  coal  or  other  supplies  purchased  for  the 
use  of  the  Navy  are  excessive  or  unreasonable,  the  Navy 
Department  is  authorized  to  procure  such  transiwrtation 
through  free  comjietition.  oi)en  to  both  American  and  for- 
eign shiiwwners.  lb. 
«.  Same. — The  preference  granted  by  this  act  is  to  be  construed 
as  a  privilege  to  be  claimed  by  Aniericah  shijwwuers,  which 
provision  is  Inoperative  if  not  claimed  under  the  conditions 
prescribed  by  the  law  itself,    lb. 


718  Index — Digest. 

VESSELS— Continued. 

7.  Same. — Section  4347,  Kevised  Statutes,  and  the  act  of  Febmary 

17,  1898  (30  Stat,  248),  which  prohibit  the  transportation 
of  merchandise  from  one  domestic  port  to  another  in  ves- 
sels owned  by  foreigners,  "  under  penalty  or  forfeiture 
thereof,"  do  not  apply  to  property  owned  by  the  Govern- 
ment   /&. 

8.  Coal  for  Havy — Transportation  in  Foreign  Vessels — Tonnag^e 

Tax. — The  British  steamship  Frrndcne,  which  transijorted 
coal  t>elonglng  to  the  United  States,  designed  for  the  Navy, 
from  Newport  News  to  San  Francisco,  and  had  no  other 
cargo,  was  not  a  vessel  having  on  board  goods,  wares,  and 
merchandise  within  the  meaning  of  section  4219,  Revisetl 
Statutes,  as  amended  by  the  acts  of  February  27,  1S77  tl9 
Stat,  250),  and  June  26,  1884  (23  Stat,  57),  Imposing  a 
tax  of  50  cents  per  ton  "  upon  every  vessel  not  of  the  United 
States  which  shall  be  entered  in  one  district  from  another 
district  having  on  board  goods,  wares,  and  merchandise  to 
be  delivered  in  another  district.*'    427. 

9.  Same. — If  the  "  Ferndene  "  carried  any  other  goods,  wares,  or 

merchandise  not  the  property  of  the  Government,  that  por- 
tion of  her  cargo  would  be  liable  to  forfeiture  under  the  act 
of  February  17,  1S98  (30  Stat,  248).    lb, 

10.  Drawback — Coal  Used  on  American  Vessels. — Continuous  cus- 

toms custody  Is  not  essential  to  the  allowance  of  drawback, 
under  paragraph  415  of  the  tariff  act  of  July  24,  1897  (30 
Stat.,  190),  on  coal  lmi)orted  Into  the  United  States  and 
afterwards  used  for  fuel  on  board  of  vessels  registered 
under  the  laws  of  the  United  States,  propelled  by  steam,  and 
engaged  in  trade  with  foreign  countries.    531. 

11.  Same. — Sections  2977,  2978,  and  3025,  Kevised  Statutes,  relate 

exclusively  to  drawback  or  return  of  duties  on  exportetl 
merchandise,  and  have  no  application  to  the  allowance  of 
drawback  on  fuel  coal  under  imragraph  415  of  the  tariff  act 
of  1S97.    76. 

12.  Transportation  Furnished  Destitute  Crew  of  an  American  Fish- 

ing Vessel. — ^The  crew  of  an  American  fishing  vessel  are 
seamen  within  the  meaning  of  section  4577,  Revised  Stat- 
utes, and  the  cost  of  transportation  to  the  United  States  of 
the  destitute  crew  of  such  a  vessel,  furnished  by  a  United 
States  consul,  is  a  proper  charge  against  the  appropriation 
for  the  *'  relief  and  protection  of  American  seamen  in  for- 
eign countries."  (531. 
18.  Same — Eight  of  Recovery  Therefor.— Where  the  destitution  of 
the  crew  has  resulted  from  the  vessel  owner's  fault  or  mis- 
conduct, and  that  fact  has  been  established,  there  would 
seem  to  be  u  right  of  recovery  in  the  United  States  upon 
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general  principles  of  law  for  the  cost  of  subsistence  and 
transportation  furnished  under  the  statute.  /&. 
14.  Same. — The  question  whether  a  suit  by  the  GoTernment  to  en- 
force recovery  from  the  vessel  owners  of  the  expense  thus 
expended  would  be  successful,  is  speculative  and  hypothet- 
ical and  beyond  the  power  and  functions  of  the  Attorney- 
General  under  the  statutes  to  answer.  The  question  of  the 
actual  liability  of  the  vessel  owners  Is  judicial  In  its  nature 
and  must  be  determined  by  the  courts.    7&. 

WAB  DEFABTMENT. 

The  Bureau  of  Insular  Affairs  Is  an  integral  part  of  the  War 
Deimrtment.    209. 

Quartermaster's  Supplies.    See  Bight-Houb  Law,  5. 
WATCHMEN.     See  Eight-Hour  Law,  17-19. 
WEIGHING  OF  THE  MAILS.     See  Postal  Service,  7-12. 
WHISKY.    See  Pure-Food  Law, 

WITHHOLDING  SALARY.    See  Government  Employees. 
WORDS  AND  PHRASES. 

1.  "Alcohol."— The  term  '* alcohol"  should  be  applied  to  the  dis- 

tillate heretofore  known  as  "  pure,  neutral,  or  ^logne 
spirits."     541. 

2.  "Any  Boat  that  does  not  In  such  Test  Prove  to  be/' — The  words 

"  any  boat  that  does  not  in  such  test  prove  to  be  "  equal  to 
the  best  boat  now  owned  by  the  United  States,  in  the  act 
of  March  2,  1907  (34  Stat.,  1204),  must  be  understood  as 
meaning  **  any  boat  that  is  not  shown  by  the  result  of  such 
tests  likely  to  be."    321. 

3.  "  Blend,"  "  Blended." — In  what  may  be  term  a  "  blend  "  of,  or 

"  blended,"  wines  or  whiskies,  the  two  articles  mixed  must 
be  capable  of  accurate  and  sufficient  description  by  a  single 
generic  term ;  they  must  be  substances  known  by  the  same 
name  and  sufficiently  distinctive  to  afford  reasonable  warn- 
ing to  purchasers.    216. 

4.  "  Blend." — The  evident  intent  of  the  statute  was  to  confine  the 

use  of  the  word  "  blend "  to  one  kind  of  mixture  and  to 
forbid  its  use  for  another;  and  since  such  mixture  must  be 
either  composed  of  two  different  kinds  of  whisky,  or  of 
whisky  with  one  other  substance  generally  mixed  with  it, 
namely,  ethyl  alcohol,  it  is  clear  that  Congress  intended  to 
deny  the  designation  "  blend  "  to  a  mixture  of  whisky  and 
ethyl  alcohol.    262. 

5.  "  Blend."    See  also  "  Compound." 

6.  "  Blended  Whisky."— A  combination  of  whisky  with  ethyl  al- 

cohol, supposing,  of  course,  that  there  is  enough  whisky  in 


720  Index — Digest. 

WORDS  AND  PHBASES— Continued. 

it  to  nialce  it  a  real  compound  and  uot  a  mere  semblance  of 
one,  may  be  fairly  called  "whisky,"  provided  the  name  Ik 
accompanied  by  the  word  "comix)und"  or  *' compounded/' 
and  a  statement  of  the  presence  of  another  spirit  is  included 
in  substance  in  the  title;  it  can  not,  however,  properly  be 
styled  •*  blended  whisky."    217. 

7.  "Blend  of  Whisky,"  "Blended  Whisky,"  or  "BteBded  Whis- 

kies."— A  mixture  of  two  or  more  different  whiskies,  as  thus 
defined,  whether  their  differences  arise  from  the  character 
of  the  substances  from  which  they  are  distilled  or  from  the 
method  of  distillation  used,  or  even  from  their  several  ages 
and  the  environment  in  which  they  are  kept  subsequently  to 
distillation,  would  be  appropriately  termeil  a  "blend  of 
whisliy,"  or  "blended  whisky,"  or  "blended  whiskies,"  any 
one  of  which  would  be  correct,  provided  each  article  enter- 
ing into  the  combination,  standing  alone,  could  be  properly 
designated  as  "  whisky."    210. 

8.  "  Commencement  in  Qood  Faith." — By  the  expression  "  com- 

mencement in  good  faith,"  as  found  in  the  act  of  March  3, 
1905  (33  Stat,  1200),  providing  for  the  construction  of  tlie 
Diamond  Shoal  I..ight-IIouse,  the  beginning  of  a  continuous 
operation  of  construction  was  iuteuded,  rather  than  the 
making  of  a  first  move  followed  by  an  immediate  cessation 
of  work  and  with  no  apparent  readiness  to  proceed  further. 
337. 

9.  "  Compound." — The  words  "  compound  "  or  "  blend  "  are  sub- 

stantially synonymous.  In  ordinary  sneech,  when  applied  to 
mixtures  or  liquids;  but  the  pure-food  law  establishes  a  dis- 
tinction of  its  own  between  them,  based  ui)on  the  character 
of  the  ingredients  entering  into  the  mixture.    210. 

10.  "  Compound." — A  mixture  of  whisky  with  neutral  spirit  must 

be  decerned  a  "  compound  "  and  not  a  "  blend,"  although  the 
spirit  may  be  a  distillate  from  the  same  substance  used  to 
furnish  the  whisky.     210. 

11.  "  Compound  "  or  "  Compounded." — A  mixture  of  a  spirit  prop- 

erly designated  "  whisky  "  with  another  spirit  which,  stand- 
ing alone,  could  not  be  properly  designated  as  "  whisky," 
such  as  ethyl  alcohol,  must  be  labeled  or  branded  as  a 
"  com|K)und  "  or  as  "  compounded."     210. 

12.  "  Compound  "    or    "  Compounded.^' — When    the    words    "  com- 

pound "  or  "  compounded  "  are  used  In  the  pure-food  act,  it 
is  ordinarily  necessary  that  two  substances  at  least  should 
be  mentioned  as  entering  into  the  combination  descrit>ed,  as, 
for  instance,  "  sherry  compounded  with  port "  or  "  port 
compounded  with  sherry "  or  "  compounded  port  and 
sherry."    217. 
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13.  •* Construction." — The  toriii  "construction,"  as  used, in  tlie  act 

of  March  3,  1905  (aa  Stat.,  1200),  providing?  for  the  con- 
struction of  the  Diamond  Shoal  Light-House,  means  an 
actual  putting  together  of  the  parts  of  the  light-house  in 
their  proper  place  and  order,  with  regard  to  each  other,  if 
not  necessarily  ujwn  the  site  to  be  occupied.    837. 

14.  "Departments." — The   terms    "Departments,"    or    ''Executive 

Departments,*'  as  used  in  acts  of  Congress  and  in  the  Re- 
vised Statutes,  invariably  apply  to  one  or  more  of  the  sev- 
eral Executive  Departments  mentioned  in  st»ction  loS,  Re- 
vised Statutes,  or  includeil  within  the  terms  of  that  section 
by  subsequent  enactments,  unless  a  different  meaning  is 
clearly  Indicated  by  the  context.    209. 

15.  "Department." — The  term  "Department,"  as  used  In  laws  re- 

lating to  the  civil  service,  is  distinguished  from  "  Office," 
"bureau,"  and  "branch;"  and  subordinates  of  the  several 
Executive  Departments  are  distinguished  from  employees 
of  the  last-mentioned  governmental  agencies.    Ih. 

16.  "  Documents  or  Eeports." — The  phrase  "  documents  or  reports," 

as  used  in  the  resolution  of  March  30,  1000  (34  Stat.,  S2r>). 
prescribing  the  appropriation  or  allotment  out  of  which  the 
cost  of  printing  and  binding  of  documents  or  reports  enja 
nating  from  the  Executive  Departments,  bureaus,  and  Inde- 
IHjndent  offices  of  the  Goveriunent  shall  be  paid,  is  re- 
stricteil  to  "  Executive  documents  and  reiwrts,"  and  does 
not  embrace  the  printed  laws  authorized  by  section  50  of 
the  act  of  January  12,  1S05.    514. 

17.  "  Equal." — The  word  "  equal,"  In  the  iirovision  of  the  act  of 

March  2,  1907  (34  Stat.,  1204),  for  the  construction  or  pur- 
chase of  subsurface  or  siibmarine  boats,  must  be  under- 
stood as  meaning  "at  least  equal"  or  "not  inferior;"  and 
the  words  "  In  value  for  naval  purposes,"  or  equivalent 
language,  must  be  read  into  the  passage  after  the  word 
"equal."    321. 

18.  "  Ethyl  Alcohol." — If  ethyl  alcohol,  either  pure  or  mixed  with 

distilled  water,  w<»re  given,  by  the  addition  of  harmless  col- 
oring and  flavoring  substances,  the  api)earance  and  flavor 
of  whisky,  no  other  name  could  be  found  for  the  product, 
in  conformity  with  the  pure-food  law,  than  "Imitation 
whisky:"  but  It  is  questionable  whether  such  mixture  ought 
to  be  labeled  "  Whisky  "  at  all.     210. 

19.  Ethyl  alcohol  can  not,  for  the  puriM)ses  of  the  pure- food  law. 

be  consldercHl  to  be  a  "  like  substance  "  to  whisky.    2(»2. 

20.  "  Executive  Departments."     Sec  also  "  Departmlnts." 
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21.  **  Expenses  Incident  to  such  Service." — The  "  expense  incident 

to  sucli  service,"  referred  to  in  section  21  of  tlie  act  of 
February  20,  1907  (34  Stat.,  9(H),  providing  for  the  pay- 
ment of  the  expenses  of  attendants  required  to  accompany 
inflrni  aliens  who  are  deported  from  the  United  States,  is 
all  the  expense  directly  and  incidentally  caused  by  the  fact 
that  such  service  has  l)een  require<l.  This  includes  the  re- 
turn trip  of  the  attendant  and  also  his  compensation.  The 
expression  "  all  the  expenses  incident  to  the  employment 
and  detail  of  attendants,"  comes  under  the  same  head.    381. 

22.  "  Export."     See  "  Import." 

23.  *•  Field  Force." — ^The  "field  force"  of  an  Executive  Depart- 

ment— that  is,  its  classified  employees  under  its  immediate 
control,  as  inspectors,  examiners,  and  agents,  though  em- 
ployed usually  or  invariably  away  from  the  seat  of  govern- 
ment— are  governed  by  the  above-mentioned  statutory  pro- 
vision with  regard  to  transfers.    209. 

24.  "Import." — Although   most  of  the  definitions  of  the  words 

**  imi)ort "  and  "  export "  refer  to  the  taking  of  goods  from 
one  country  to  another,  they  l>elng  ordinarily  the  only 
cases  in  which  import  or  exi)ort  duties  are  imix>sed,  these 
words  may  be  also  used  in  reference  to  the  taking  of  gmxls 
from  one  imrt  of  a  country  to  another  or  from  one  State 
to  another.    355. 

25.  ••  Imported." — ^The  word  **  imj^rted,"  as  used  in  section  30  of 

tlie  tariff  act  of  July  24,  1897  (30  Stat.,  211),  does  not  nec- 
essarily imply  that  the  materials  in  which  drawback  is  to 
be  allowed  must  have  come  from  a  foreign  country  in  a 
technical  sense.    350. 

26.  **  Inspectors  Aforesaid." — ^The  "  inspectors  aforesaid,"  referred 

to  in  section  30  of  the  act  of  February  28,  1871  (16  Stat., 
440),  from  which  section  449(5,  Revised  Statutes,  is  taken, 
were  local  insrxjctors  of  steam  vessels,  and  therefore  the 
words  **all  insf)ectors,"  in  section  4496,  refer  to  such  in- 
spi'ctors,  being  the  only  ones  included  in  Title  LII  of  the 
lU'viseti  Statutes,  and  not  to  inspectors  of  customs.    273. 

27.  "  Lineal    Rank    being    Considered." — ^The    expression    **  lineal 

rank  l)eiug  considered,"  in  section  1460  Revised  Statutes, 
niean.s  simply  that  it  is  not  necessary  to  8i)eclfy  and  fix 
relative  staff  rank,  since  staff  oflicers  in  both  services  pos- 
sess assimilated  lineal  rank.     16. 

28.  "May  Happen." — The  words  "  may  happen,"  in  Article  II,  seo- 

ti(m  2,  clause  3,  of  the  Constitution,  mean  "  may  happen  to 
exist."  Therefore  the  President  has  iwwer  whenever  and 
however  a  vacancy  first  occurred,  whether  l)y  death,  resij;- 
natiou,  etc.,  or  by  the  creation  of  a  new  office  by  act  of  Con- 


Index— DujesL  723 

WOBDS  AND  PHBASES— Continued. 

gi'esa,  which  is  an  "original  vacancy,"  to  fill  the  place  dur- 
ing the  recess  of  the  Senate  by  a  temiwrary  appointment 
under  a  commission  which  shall  expire  at  the  end  of  the 
next  session  of  the  Senate.     234. 

29.  "  National   Guard." — The  terms  **  National   Guard  "   or   "  Or- 

ganized Militia,"  as  used  in  the  act  of  March  2,  190T  (34 
Stat,  1175),  embrace  the  whole  of  the  militia  organized 
under  the  laws  of  the  States  or  Territories,  whether  in- 
tended for  land  or  naval  service,  and  are  not  restricted  to 
such  portions  thereof  as  are  intended  for  laud  service  only. 
303. 

30.  "Neutral  Spirit." — A  neutral  spirit  is  not  a  like  substance  to 

whisky.     216. 

31.  "Neutral   Spirit." — For  the   purposes  of  the   pure-food   law, 

neutral  spirit,  or  ethyl  alcohol,  if  absolutely  pure,  would  be 
not  only  like,  but  identical,  whether  it  were  derived  from 
fruit,  from  cereals,  from  sugar  cane,  or  from  any  other  of 
the  many  substances  which  can  furnish  alcohol.    210. 

32.  "  Official  Hail  Matter."— The  words  "  official  mall  matter,"  con- 

tained in  paragraph  4  of  the  act  of  July  2,  1886  (24  Stat., 
122),  which  extends  the  provisions  of  section  3  of  the  act 
of  July  5,  1884  (23  Stat.,  158),  relating  to  the  free  registra- 
tion of  official  mail  to  pension  agents,  means  all  matter 
passing  through  the  mails  of  an  official  as  distinguished 
from  a  personal  or  private  character.     101. 

33.  "  Organized  Hilitia."     See  "  National  Guard." 

34.  "  Person." — The  word  "  person  "   in  section  4  of  the  act  of 

March  3,  1903  (32  Stat.,  1214),  providing  that  it  shall  be 
unlawful  for  "  any  person  "  to  prepay  the  passage  of  an 
alien  induced  to  migrate  by  any  offer,  solicitation,  promise, 
or  agreement  to  perform  labor,  does  not  include  a  State,  but 
It  does  include  an  officer  of  a  State  professing  to  act  under 
its  authority.    199. 

35.  "  Promise  of  Employment." — The  words  "  promise  of  emi)loy- 

ment,"  In  section  <>  of  the  act  of  March  3,  1903  (32  Stat., 
1215),  are  used  in  a  broad  sense,  meaning  not  merely  an 
offer  of  employment  which,  by  accei)tance,  would  creaite  a 
contract  enforceable  against  some  definite  person  or  per- 
sons, but  any  form  of  words  which  might  be  reasonably 
understood  as  holding  out  to  a  possible  immigrant  the  pros- 
pect of  assured  employment.     200. 

36.  "  Public  Works." — Sufffjcsted,  that  the  words  "  public  works  " 

can  not  be  restricted  to  the  conception  of  fixed  things,  such 
as  land  and  structures  thereon.  The  expression  is  use<l  in 
river  and  harbor  acts  which  i)rovide  for  rei)airs  to  break- 
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watcns  and  for  iuii)n)viiij?  rivtMs  uceordiiip:  to  projocts  suli- 
mittiHl,  Including,  probably,  dreilginp  and  deei)ening  of  chan- 
nels, tbe  Interest  of  the  Tnited  States  therein  being  akin 
in  iiermanence  and  completeness  to  title  to  real  estate  and 
ownershij)  of  fixed  structures.     30. 

£7.  "Public  Work" — "Public  Works." — Suf/pc^fcd,  alao,  thjit 
there  is  a  difference  between  "  i)ublic  work  "  and  "  public 
works,"  the  former  being  the  broader  term  and  including 
th(i  progress  or  activity,  and  the  latter  the  product  or  com- 
pleted thing,    lb, 

28.  "Securities." — Postage  stamps  are  not  "securities"  of  the 
I'nlted  States  within  the  meaning  of  the  i)roviso  in  the  act 
of  March  2,  IHSl)  (25  Stat.,  (KJl),  045),  which  requires  thai 
the  name  of  each  person  whose  portrait  shall  be  placed 
upon  any  of  the  plates  for  bonds,  .securities,  notes,  and  sil- 
ver certiticates  of  the  United  States  shall  be  inscribed  below 
such  portrait.    231. 

39.  "  Sovereign  Rig^hts." — The  words  "sovereign  rights,"  "within 

the  Zone,"  in  Article  III  of  the  treaty  of  November  18,  llK>:i, 
with  Panama  (33  Stat.,  2234),  mean,  among  other  things, 
the  right  to  the  allegiance  of  the  Zone's  people.    376. 

40.  "  Spirits."     Hvc  "  Spirits,  as  the  Case  may  bk." 

41.  "  Spirits,  as  the  Case  may  be." — The  words  "  spirits,  as  the 

case  nuiy  be."  usetl  in  section  32S7,  Uevisinl  Statutes,  are 
usihI  in  conformity  with  the  definition  of  the  word  "  spirits  " 
as  given  by  Webster,  viz:  "Rum,  whisky,  brandy,  giu,  and 
other  distilled  liquors  having  nmch  alcohol,  in  distinction 
from  wines  and  malt  Ihpiors."  These  words  mean  such 
distilled  liquor  included  within  the  definition  of  spirits  '^as 
may  be  api)ropriate  in  the  imrticular  case,"  that  Is  to  say, 
"  rum  "  or  "  whisky,"  "  brandy  "  or  "  gin,"  or  whatever 
other  name  of  a  distilled  sjiirit  may  be  suitable.     475. 

42.  "  Spirits,   as  the  Case  may  be." — The  term   "  spirits,  as   the 

case  may  be,"  used  in  section  3287,  Revised  Statutes,  ap- 
plies to  tliose  products  of  distillation  In  which,  by  reason 
of  the  original  material  used  and  the  methods  of  distilla- 
tion employed,  certain  characteristic  congeneric  products 
have  been  ix»tainod  which  dilTerentiate  them  into  certain 
forms  of  potable  spirits,  such  as  whisky,  brandy,  and  rum. 
541. 

43.  "  State." — The  word  "  State,"  as  ustnl  In  section  355,  Revised 

Statutes,  regarding  the  acquisiticm  of  land  for  the  erection 
thereon  of  any  armory,  arsenal,  etc.,  or  any  other  public 
,       building  of  any   kii>d   whatsover,   signifies  a   State  of   the 
Union.     12. 
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44.  "  Until  he  has  Accounted  for  and  Paid  into  the  Treasury,'' 

etc. — The  expression  "  until  he  has  accounted  for  and  paid 
into  the  Treasury  all  sums  for  which  he  maj*  be  liable," 
found  in  section  1766,  does  not  refer  to  mere  indel)tedness, 
but  clearly  applies  to  one  who  has  received  Government 
moneys  to  be  disbursed  or  covered  into  the  Treasury.    77. 

45.  Whisky  is  a   natural  spirit  having  certain  "  congeneric  sub- 

stances*' which  give  character  to  the  distillate.     216. 

46.  "Whisky." — The  proper  definition  of  the  word  "  whisky,"  for 

the  puri)osc  of  the  pure-food  act,  is  a  question  of  law,  and 
the  term  is  to  l)e  given  its  ordinary  significance  as  a  word 
of  everyday  siieech,  and  should  not  be  understood  in  any 
commercial  or  scientific  sense.     263. 

47.  "  Within  the  Zone."     Sec  Sovebeign  Rights. 
WYANDOTTE  INDIAN  CEMETEBY,  KANSAS  CITY,  KANS. 

Ncc  Indians,  34,  35. 
YOKOHAMA.    Sec  Naval  Hospital  at  Yokohama. 
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